IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

IN RE: PETITION FOR ADOPTION OF AMENDED
TENNESSEE SUPREME COURT RULE 21
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Cleirk cf the Courte

ORDER

On October 30,2013, the Tennessee Commission on Continuing L.egal Education and
Specialization (“Commission™) filed a petition asking this Court to amend Tennessee
Supreme Court Rule 21. The Commission’s petition, along with its five accompanying
exhibits A through F, are attached as Appendix 1 to this Order. The proposed amendments
and modification of Rule 21 appear in exhibit A. Exhibit B includes a comparison of the
Commission’s proposed amendments with current Rule 21.

This Court hereby publishes the proposed amendments to Rule 21 for public comment
and solicits written comments from the bench, the bar, and the public. The deadline for
submitting written comments is Thursday, March 20, 2014. Written comments should be
addressed to: '

Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk’s Office
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

and should reference the docket number set out above.
The Clerk shall provide a copy of this order, including the Appendix, to LexisNexis

and to Thomson Reuters. In addition, the order and Appendix shall be posted on the
Tennessee Supreme Court’s website.

PER CURIAM
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PETITION TO AMEND TENNESSEE SUPREME COURT RULE 21

GOVERNING THE REQUIREMENTS OF
CONTINUING LEGAL EDUCATION

The Tennessee Commission on Continuing Legal Education and Specialization (the
“Commission”) hereby respectfully petitions this Honorable Court to amend Tennessee Supreme
Court Rule 21. These proposed amendments are more fully described in this Petition and in
attached Exhibit A, and they are each intended to improve the administration of Continuing
Legal Education (“CLE”) for lawyers licensed to practice law in Tennessee. In support of its
Petition, the Commission would respectfully show as follows:

1. The Commission and its staff are privileged to serve this Honorable Court in
administering the CLE system set forth in Rule 21 of this Court’s Rules. The Commission has
been tasked with several responsibilities, including to “monitor developments in the operation of
[Rule 21], and to design, promulgate for discussion, test and recommend to this Court
modifications to the Continuing Legal Education program in Tennessee as deemed appropriate
by the Commission.” See Tenn. Sup. Ct. R. 21 § 1.02(c).

2. During this previous year, the Commission has undertaken a systemic review of
Rule 21 with an eye to suggesting various modifications designed to enhance and improve the
CLE program in this state, To that end, the Commission formed a committee to work with staff

to review all of the provisions of Rule 21, as well as the Commission’s internal regulations, and



to make suggestions and recommendations for any changes. In July of this year, the
Commission met over the course of two days to discuss, consider, and debate various substantive
and procedural recommendations for the Court’s consideration. The undersigned is personally
very appreciative of the time, work, and effort displayed by the CLE Commissioners and their
dedicated Executive Director and staff in the conscientious performance of these duties.

3. The Commission has the honor to present for the Court’s consideration several
proposed revisions to Rule 21. Some of the proposed revisions are procedural in nature,
designed to remedy various inefficiencies that years of practice have helped to highlight. Other
revisions, however, are more substantive, and stem from a reexamination of the purposes of CLE
requirements and why CLE is important to the profession and practice of law in this State.

4, Despite the Commission’s vigorous consideration and debate of these issues, the
vast majority of the recommendations made herein for this Court’s consideration come with the
Commission’s unanimous approval. Of course, not every proposal received the unanimous
recommendation of the Commission. However, all of the proposals made herein are the result of
a clear and strong consensus by the Commission that the proposals are worthy of consideration
and adoption by this Honorable Court.

5. Attached to this Petition are the Commission’s proposals. Exhibit A to this
Petition consists of a “clean” copy of the full proposals the Commission recommends to amend
Rule 21. For ease of consideration, however, the Commission also attaches an Exhibit B that
provides for a comparisoni of the Commission’s proposals to Rule 21 as it presently reads.

6. Many of the proposed revisions are self-explanatory and require little explication
beyond the mention of the proposal itself. Other proposals by the Commission, however,

perhaps warrant additionai explanation of the Commission’s thoughts and concerns as to why a



particular modification may be needed. As such, the Commission respectfully requests leave to
provide additional reasons for its requests in the following areas:
PROPOSED REVISIONS TO TENN. Sup. CT.R. 21, § 1
COMMISSION ON CONTINUING LEGAL EDUCATION
In Section 1.03, the Commission recommends the elimination of language that, while
necessary during the Commission’s infancy, is now perhaps outdated. Thus, the Commission
would recommend that Séction 1.03 only provide for the terms of individual Commissioners.
PROPOSED REVISIONS TO TENN. SUP. CT. R. 21, §2
SCOPE AND EXEMPTIONS
The Commission recommends that the Court change the formatting of Section 2.
Currently, the various exemptions from the Rule are scattered throughout this Section, and the
Commission believes that some bencfit could come from organizing and consolidating all
exemptions under Section 2.04. The provisions by “exceptional relief” may be sought from the
requirements of Rule 21 and would then be placed in its own section, new Section 2.05.
Substantively, the Commission proposes that the Court eliminate the age 65 and over
CLE credit exemption currently set forth in Rule 21, § 2.04(a). This proposal was met with
substantial consideration hnd discussion by the members of the Commission, but the proposal
ultimately received the unanimous recommendation of the Commission.
Since 2004, the number of attorneys who turn 65 every year in Tennessee is increasing,
and this number has nearly tripled from 218 to 584. In 2014, another 648 lawyers are expected

to turn 65, and another 687 lawyers will turn 65 in 2016. See Exhibit C (using data obtained

from the Tennessee Board of Professional Responsibility). With the increase in the “full




retirement age” for Social Security benefit purposes, the “Great Recession” of 2007, and a sour
outlook on the future economy, there does not appear to be an end to this trend anytime in the
near future. See Exhibit D, Stephen Greenhouse, “Working Late, by Choice or Not,” New York
Times, May 9, 2012,

As more attorneys continue to practice later in life, more Tennesseans will be relying on
these “veterans of the bar” to provide legal services, some even paying a premium for the
attorney’s years of experience and expertise. The practice of law, however, is an ever-evolving
profession that requires constant study and diligent review of changes in the statutory and case
law. If CLE credits are truly intended to keep attorneys up to date and knowledgeable on
changes in the law, chaﬂges in the profession, life skills, practice management, and the like,
one’s age should not and do not diminish or reduce these lofty goals and designed purposes.

Nowhere is this nilore evident than in a review of Board of Professional Responsibility
complaints for the calendar year 2013. See Exhibit E. There are currently 2,827 attorneys over
the age of 65 practicing in Tennessee. See id. Without attempting to pass on the merits of any
complaint, some 1,139 complaints were filed with the BPR in this age bracket as of August 22,
2013. See id By compfarison, there are 3,684 attorneys between the ages of 25-34, and the
number of complaints filed in this age bracket is 1,268. /d.

The Commission ¢mphasizes that our lawyers who are 65 and older are among the best
and the brightest lawyers iwho serve this Court and the public. However, the Commission does
not believe that a continued exemption from CLE is necessary or even desirable, particularly if
the goals of CLE are recognized as being worthwhile for all lawyers. As attorneys in all age

brackets are licensed by this Court, and as attorneys in all age brackets have the same minimum



professional obligations and client expectations, then so should all age brackets enjoy the
benefits that Rule 21 was designed to achieve.
PROPOSED REVISIONS TO TENN. Sup. CT.R. 21,§ 3
CONTINUING LEGAL EDUCATION REQUIREMENT

The Commission recommends several changes to Section 3.01. First, the Commission
recommends that the introductory sentence to this Section set forth the basic CLE obligations,
rather than having the requirements spread throughout the Section.

More importantly, the Commission recommends a hew substantive provision that would
require a minimum attendance of five (5) hours in a “classroom” setting or in other types of live,
in-person CLE activity.

The background for this proposal arises from feedback the Commission received while
meeting with individuals and organizations relating to its mentoring initiatives. As this Court
knows well, the Commission and its staff spent the better part of four years meeting with people
across the state to help develop and implement a program that could award CLE credit for
participation in mentoring programs. Throughout this time, the Commission received substantial
feedback about the initiative in ways that was both positive and constructive.

However, one copsistcnt source of concern expressed by both CLE providers and
members of the bar related to the lack of any requirement to obtain “live CLE.” Those
expressing such a concern noted that, with the possible addition of CLE credit for mentoring
activity, it would be possible to obtain the yearly minimum number of hours without ever
meeting or interacting with other lawyers in a group setting.

The Commission as a whole agrees that much value comes from lawyers interacting with

each other in the context of in-person, live CLE events. Such events often help increase



professionalism in local communities and across the bar. The Commission believes that
attending in-person sessions can also serve as one way for lawyers to be introduced to, and get to
know, other members of the bar. When friendship and familiarity are developed and maintained
among the members of the bar, the likelihood of unprofessional conduct may decrease.

This belief appears to be supported by the structure of Rule 21. Since the adoption of
Rule 21 in 1987, this Court has greatly expanded the opportunities for lawyers to obtain CLE
credit hours in a variety of contexts. For example, the Court has permitted lawyers to earn CLE
credit through distance learning, pro bono work, and, lately, through participating in mentoring
programs. However, in each case, the Court has placed a limit on the maximum number of hours
that could be earned through such activity, even when the Commission has urged that the Court
consider allowing additional hours to be awarded.

Implicit in these maximum-credit restrictions is the recognition that live, in-person CLE
can have real and substantial value for both the individual lawyer and for the profession as a
whole. The Commission;recommends here that Rule 21 be amended to make expressed what is
now only implied: a clear minimum requirement for live, in-person CLE activity.

After much consideration and debate, the Commission proposes that the minimum-hour
requirement for live, in-person CLE be set initially at five (5) credit hours. Reasonable minds
can argue for a greater minimum number of such hours, but a lesser minimum requirement seems
unlikely to help bring about any of the benefits that in-person CLE activities would provide. As
such, the Commission haé recommended five (5) credit hours as being the minimum benchmark
consistent with the goals, ;whilc also allowing lawyers the maximum flexibility to obtain CLE.

Tennessee would inot be alone in adopting a minimum requirement for live, in-person

CLE activity. Indeed, other states also have minimum requirements for “in-person” CLE. See




New Jersey Board of Continuing Legal Education Regulation § 201:8 (providing that no more
than one-half of CLE hours may be obtained through “alternative verifiable learning formats,
including distance leaming, teleconference, internet presentations and others™). Other states also
require that a minimum pumber of hours must include “simultaneous, live interaction with the
presenter,” though this requirement may be satisfied by live web-cast or telephone seminars. See
Virginia State Bar Regulation 102(a) (providing that no more than eight (8) hours may be
obtained through a “prerecorded class,” or a class that “that does not include simultaneous, live
interaction with the presenter”).

For these reasons, the Commission does not believe that a minimum-hour requirement for
live, in-person CLE is inconsistent with Rule 21 or with the practice in other states, and the
Commission requests that this Court make the requirement clear in Rule 21.

Finally, the Commission recommends removal of Section 3.03. This Section is arguably
redundant of Section 3.01, and, with the addition of the new introductory language proposed for
Section 3.01, this Section is no longer needed. Accordingly, the Commission recommends that

the Court remove current Section 3.03 in its entirety.

PROPOSED REVISIONS TO TENN. SUP. CT. R. 21, § 4
"CONTINUING LEGAL EDUCATION CREDITS
The Commission: recommends several modifications to Section 4 addressing how
attorneys obtain and report CLE credit hours. As part of Section 4.02, the Commission proposes
adding language to make clear that return of the Annual Report Statement (“ARS”) is part of a
lawyer’s minimum reporting obligations when a deficiency occurs. The Commission’s recent
experience, in particular, has shown that a substantial number of lawyers simply fail to return the

ARS, particularly when payment of a fee may be the only outstanding obligation. The added




language in this Section is intended only to further emphasize and clarify the responsibility to
return the ARS to assist the Commission fulfill its compliance duties.

In Section 4.03, the Commission recommends dividing the discrete portions of this
Section into two separatd subsections, though both sections relate to the award of CLE credit in
an academic setting. The proposal for Section 4.03(a) addresses credit that may be obtained in
participating in approved CLE activities. The Commission’s only substantive recommendation
is to clarify that the credit for such activities is awarded at the time of the presentation.

In its proposal for Section 4.03(b), the Commission recommends that the provision
allowing CLE credit for teaching law-related courses be clarified. Although one would hope that
such a provision would .not need clarification, the Commission’s experience has regrettably
shown otherwise. In particular, the Commission recommends that the Section clarify that full-
time teachers and professors may not obtain CLE credit for teaching as part of their ordinary
teaching assignments.

In Section 4.04, the Commission recommends clarification of the provision allowing
CLE credit for enrollmenft in a law school course. Currently, the Section seems to provide one
hour of credit for each hour the student attends class, rather than upon the academic credit hours
available for the course. The consensus of the Commission is that any award of credit for
enrollment in a law schodl course should be credited only on par with the academic credit hours
available for the course.

In Section 4.07(b); the Commission proposes to modify the award for credit for published
writing in several respects. First, the Commission recommends that CLE credit be awarded at
the time of publication, n§t authorship, of the article. Second, the Commission proposes that the

Court, consistent with other provisions of Section 4, clarify the manner in which credit is




awarded. After considering several different approaches, the Commission recommends
awarding credit based upon a word count methodology, excluding footnotes, endnotes, or
citations.

In Section 4.07(c?), the Commission recommends replacement of the current language
with that proposed by ihe Court’s Access to Justice Commission. The principal change
requested by the Access to Justice Commission is to reflect that pro bono activity performed
through a legal services olrganization must be approved by this Court to offer such services.

The CLE Commission has no objection to this amendment and would urge its approval.
However, the Commiss:,ion proposes two further refinements.  First, the Commission
recommends that the crei:iit awarded be on the basis of dual hours, and not merely ethics and
professionalism. The C(%ommission does not view pro bono work as being tied to ethics and
professionalism exclusivély, or even largely, and, as such, the limitation does not seem needed.

Second, and with that change, the Commission proposes placing a three-hour cap on the
number of dual credit hou:@rs that may be awarded pursuant to this Section. Currently, the number
of credit hours is functiox?wlly limited to three hours because the credit is limited to EP credit.
See Tenn. Sup. Ct. R. 4.02. Thus, with a change in the nature of the credit to be awarded, the
Commission believes that the same limitation should similarly apply.

Finally, the Comniission urges the Court to adopt a new Section 4.07(e) to permit credit
for the completion of a bar review course. In a manner similar to enrollment in an academic
class, some of the purposes of continuing education can be served by taking a bar review class,
and the Commission bcli%cvcs that credit should be awarded in such instances. However, the
Commission does not be]jieve that a lawyer should receive credit both for having taken a bar

examination and for haviri:g enrolled in a bar review class in the same compliance year.




PROPOSED REVISIONS TO TENN. SUP. CT. R. 21, § 5
CONTINUING LEGAL EDUCATION PROVIDERS

The Commission recommends changes to Section 5 to modernize this Section and to
reflect the experience of tihe Commission since the Rules have been in effect.

In Section 5.01(6); the Commission proposes that the requirement for written materials be
modified. The Commis%.sion believes that the current standard of “thorough, high quality,
readable, and carefully pfepared” written materials is too subjective to be consistently applied,
and the Commission recommends deletion of what may be unnecessary language. Similarly, the
Commission believes thjat at least some presentations may qualify for credit even if the
presentation is not accomiaanied by written materials. As such, the Commission instead proposes
that this Section establislip a clear preference for written materials, but not otherwise condition
approval of a course on thls requirement.

In Section 5.02, tﬁe Commission proposes that CLE activities not be given presumptive
credit merely based upor} the provider’s previous history. Although a provider’s history and
conduct could arguably be relevant to whether an activity should be approved for credit, this
information is not entitled; to any significant weight. Instead, an activity should be considered on
the merits of the activity lJi,xsing the criteria set forth in Section 5.01. As a matter of practice, the
Commission does not griant “presumptive approval” to proposed CLE activities, and would
respectfully request that tlée Court remove this reference in Section 5.02.

In Section 5.05, tliye Commission proposes to add structure to this Section with section
designations.  In newg! Section 5.05(a), the Commission proposes to add electronic

communications as an a@:cepted form of communication. In Section (b), the Commission

recommends that the apﬂ)eal process be modified to allow a first level of review with the
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Executive Director, and a second level of review, if necessary, to the Commission as a whole.
Additionally, in Section (c), the Commission proposes to require use of the Uniform Application
for Accreditation that mahy states presently use.

The Commission ?lso proposes adding a new Section 5.05(d) to address how out-of-state
activities are reviewed and approved. This new section is designed to make clear that the
obligation to seek approvéal rests with the lawyer requesting credit.

Finally, in Sectio;n 5.06, the Commission proposes specific language to be used by
providers when advenisiq}g a CLE activity. In reviewing such advertisements from around the
State, the Commission n(jnes that advertisements are often not clear, or even misleading, as to
whether the prospective ?CLE activity has been approved for credit, or, if not, whether such
approval will be sought. By clarifying these simple statements placed by providers in their
advertising, the Commissiion hopes that lawyers will be in a better position to make informed
choices about how, and from whom, they obtain CLE.

PRbPOSED REVISIONS TO TENN. SUP. CT.R. 21, § 6
ANNUAL REPORT STATEMENT

The requested m(é)diﬁcations to Sections 6 and 7 will clarify the deadlines for CLE
compliance, as well as the fees resulting from non-compliance and when each fee is triggered.
The requested modiﬁcations would also, hopefully, alleviate the significant administrative
resources required to addn%ess non-compliance, both from legitimate delinquencies and confusion
of the practicing attome%ys. The Commission also requests some renumbering/lettering of
subsections for consisteni:y, but the Commission does not consider these modifications to be

substantive in nature.
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The Commission currently sends out a Status Report to all attorneys in October of each
year, indicating the hours earned and reported thus far for that calendar year, and further
indicating whether and how many additional hours are necessary for compliance. Accordingly,
in addition to every attorney’s individual responsibility for tracking their own compliance with
the mandatory CLE provisions, the Commission provides a reminder as a service to the bar as
each calendar year comes to a close. The Commission intends to continue providing this service
unchanged.

For summary and;reference purposes, the Commission has attached as Exhibit F to this
Petition a chart identifyirig the current timeline, the requested modifications, and the triggering
of associated fees. The re‘psons for these requests are addressed in more detail below.

In Sections 6.01 and 6.02, the Commission is requesting that the dates for the Annual
Report statements be deleih;yed by thirty (30) days. Under the current Rule, the Annual Report
Statements must be maile?d by the Commission no later than January 31 of each year. However,
a large number of attomljays obtain CLE in December, up to and including on December 31.
Those hours may not be—Land some usually are not—reported until January. It is very difficult
for the Commission to process and record all of those December hours before sending out the

Annual Report Statements.

t
i

In 2013, for exalriple, the Commission received reports for 45,459 hours of requested
CLE credit for 13,510 attiomeys in the month of January, and it was still receiving reports of
December hours as late ag the date of this summary. As a result, some of the Annual Report
Statements that go out at ithc end of January are not complete, which creates confusion for the
attorney, and additional wéprk for the Commission in correcting an& resending these reports. The

new timeline would allowithe Commission to send out those reports by the end of February, thus
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ensuring that the Reports received by attorneys are correct. The attorneys would then have the
same amount of time as before, one (1) month, to return the Annual Report Statement to the
Commission, if neccssar;i(.

A new Section 6:.03 is requested which would explicitly require the Commission to
include with the Annuail Report Statement information regarding any fees assessed, and a
schedule of additional fe}es resulting from continued non-compliance. This memorializes and
mandates the Cornmissiotil’s current practice. Because some attorneys profess lack of knowledge
regarding hour and/or fee delinquencies, in addition to confusion regarding the current deadlines
and fee structure, the Cdiammission believes it is paramount for it to continue to provide this
information. The only oti_ler requested change to Section 6 is the renumbering of current Section

6.03 as 6.04 to accommodate the addition of the new section.

PROPOSED REVISIONS TO TENN. Sup. CT.R. 21, § 7
NONCOMPLIANCE AND SANCTIONS

In Section 7, cons;,istent with the deadline adjustments requested in Section 6, the non-
compliance list would ndw be compiled by the Commission, and an additional Notice of non-
compliance would be pro*l/ided to attorneys by registered mail, no later than April 30, rather than
March 31. See Tenn. Supé Ct. R. §§ 7.01, 7.02. This revised timeline gives the Commission the
same thirty (30) days to cci)mpile the list as the previous version. Attorneys would then have until
May 31 to prove compliat‘?ce by way of Affidavit to avoid incurring an additional/new fee.

The requested revi;sions address the fee structure in Sections 7.03 and 7.04. Previously,
alth(;ugh the deadline for ;:ompliance is December 31, the Rule did not direct the assessment of a
late penalty until MarchE 31. This led to a perception by some attorneys that the actual

compliance deadline was March 31, and those attorneys thus felt encouraged to delay
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compliance with the mandatory CLE requirements for a given year until March of the following
year. This delay in compliance has resulted in an increased administrative burden for the
Commission’s staff, as \%vell as additional costs in mailing regular and/or registered Notices to
those lawyers who obtained late hours.

The new language in 7.03 clarifies that the actual and practical compliance deadline for
obtaining CLE hours is Qecember 31, and directs the assessment of a late fee on January 1 of the
following year. The nev@' Annual Report guidelines direct that this fee, if assessed, be included
on the Annual Report Staitement sent at the end of February. The Commission believes this to be
appropriate, in light of aréj attorney’s individual responsibility for obtaining their CLE hours, and
especially in light of the %act that every attorney in Tennessee is provided with a Status Report in
October of each year regzérding the number of hours they have earned and/or have been reported.

Of note, this initigrl non-completion fee applies only to attorneys who do not obtain the
necessary hours, Recog;*lizing that some attorneys wait to see which hours they need before
paying for the CLE crediit, no penalty will be assessed for an unpaid fee until May 31 of the
following year, as addressed in Section 7.04. These fees are also delineated as an initial non-
completion fee and an z{ldditional continuing non-compliance fee, since some attorneys have
reported being confused i)y the previous language and mistakenly believed there was only one
(1) fee rather than two (2;;). The assessment of a second fee, the continuing non-compliance fee,
for those attorneys who still do not have their previous year’s hours as of May 31, remains
unchanged.

Finally, the previpus Rule assessed the first fee of $100 on March 31 for both those

attorneys who did not complete their hours, and for those who might have an outstanding fee.

The requested revisions assess the first fee for attorneys who do not obtain the required hours on
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January 1, but waive it altogether for those who may simply have an outstanding fee to pay. The
Commission believes this; reflects our current policy preference to allow attorneys sufficient time
to navigate the reportiné system, decide on hours to report, and complete administrative tasks,
while not encouraging atforneys to delay compliance with the substantive requirements regarding
mandatory CLE hours.

The only other requested changes in Section 7 deal with grammatical issues, except for
revised language in Section 7.08 referencing the initial non-completion fee and the continuing
non-compliance fee.
PREOPOSED REVISIONS TO TENN. SuP. CT.R. 21, § 8
FINANCING

The recommended changes to Section 8 are minor. For Section 8.01, the Commission
proposes to remove langJage that was necessary in the initial year, but is no longer needed.

In Section 8.02, the Commission recommends organizing the Section by subparts for ease
of reference. In new gubpart (a), the Commission also requests that the Commission be

permitted to collect a fee of $2.00 per credit hour reported by mail and collect a discounted fee of

$1.00 per credit hour reported electronically. The Commission believes that the dual fee

structure will encourage ?plectronic reporting of hours, and thereby increase efficiencies in the
Commission’s tracking a%md reporting of CLE activities and hours. Presently, Rule 21 sets the
required fee at $1.25 for allll credit hours irrespective of reporting.

In new Section 8.02(b), the Commission proposes revising the first sentence to make
clear that the “report” retl;brcnced in this Section is the attendance report required to be filed by
CLE providers. The Cox;nmission also proposes modifying the disclosure prohibition so as to

|
allow CLE providers to q»btain marketplace information regarding CLE that is generally being
z
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provided in the marketplace. The Commission believes that this information will assist CLE
providers in planning, dc:iveloping, and marketing new CLE courses, and thereby offer additional
opportunities for Tenness;ee lawyers to obtain CLE relevant to their respective practices.

i
Pﬂomsab REVISIONS TO TENN. Sup. CT.R. 21, § 9
i EFFECTIVE DATES OF THE RULE

The Commission recommends no changes with respect to Section 9.

PROPOSED REDESIGNATION OF TENN. SUP. CT. R. 21, § 10 As NEW § 11
CERTIFICATION OF SPECIALISTS

The Commission has given much consideration as whether it can best continue to serve
this Honorable Court in the certification of specialists, and, if so, of what role it should play.

However, the Commissian believes that this topic warrants special consideration apart from the

other proposals recomanded in this Petition. Accordingly, with leave of the Court, the
Commission will respec‘ful]y present its recommendations as to specialization by way of a
separate petition. For pre{lsent purposes, however, the Commission would propose to redesignate
|
this Section as a new Secﬂ;ion 11.
PROPOSED NEW TENN. SuP. CT. R. 21,810
ANNUAL REPORTING OBLIGATION

The Commission has often considered how it can best meet the goal established by this
Court to be responsible to the legal profession in Tennessee and to the public that is served by
the profession. As part of this consideration, the Commission believes that one way in which it

can be of service is to be more open and transparent in its conduct and activities.
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I certify that a photocopy

¢ Exhibit C — Number of Tennessee Attorneys Turning 65 in Each Year;

Exhibit D - Stephen Greenhouse, “Working Late, by Choice or Not,” New York

Times, May 9, 2012;

e Exhibit E
2013; and

Exhibit F

— Complaints Filed with the Board of Professional Responsibility in

— Compliance Procedures Set Forth in Sections 6 and 7.

Respectfully Submitted,

TENNESSEE COMMISSION ON CONTINUING
LEGAL EDUCATION AND SPECIALIZATION

By: %M

Tom Greenholtz-BPR No. 020105

Chairperson, Tennessee Commission on
Continuing Legal Education and
Specialization

CERTIFICATE OF SERVICE

of this Petition was mailed, first class postage paid, to the attached list

of individuals and organizations, and was posted on the Commission’s web site, www.cletn.com,

this

ay of October,

2013.

- M — CA
Judy'Bond-McKissack, JD
Executive Director, Tennessee Commission on

Continuing Legal Education and Specialization
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EXHIBIT A to Petition to Amend Tennessee Supreme Court Rule 21
Proposed Amendments and Modifications to Rule 21

Proposed Ru:Ie 21: Rule for Mandatory Continuing Legal Education.

Section 1. Commis%ion on Continuing Legal Education.

1.01. There is hereby established the Tennessee Commission on Continuing Legal
Education and Specialization consisting of eleven members, to be appointed by
the Supreme Court of Tennessee. Nine members shall be attorneys who are
resident members of the Bar of this State (three of whom shall reside in each of
the Grand Divisions of the State) and two shall be non-attorneys.

1.02. The Commissjon shall have the following duties:

(a)  To exercise general supervisory authority over the administration of
this Rule.

(b) To ado;'ﬁt regulations consistent with this Rule.

(c) To mon‘itor developments in the operation of this rule, and to design,
promulgate for discussion, test and recommend to this Court
modifications to the Continuing Legal Education program in
Tennessee as deemed appropriate by the Commission. In
furtherance of this particular responsibility, the Commission may,
with prior Court approval, from time to time, adopt by regulation,
after ndltice and an opportunity to comment to the bar and CLE
providcj:s in Tennessee, new accreditation standards, evaluation
programs, and other similar programs for trial periods not to exceed
42 months in duration.

1.03. All Commission members shall hold office for three (3) years and, until their
successors are appointed, to staggered terms of office.

1.04. Any Commissipn vacancy shall be filled by the Supreme Court to serve until
the expiration of the term in which the vacancy occurred. All members shall be
eligible for reappointment for no more than one additional term.

1.05. Officers of the Commission shall consist of the Chairperson, Vice
Chairperson, Secretary and Treasurer. The Chairperson shall be appointed by the




Supreme Court. Eac

h of the other officers shall be elected by members of the

Commission during itheir first meeting of each calendar year.

1.06. Meetings of t
any officer to the en
before the Commiss
physical meeting, or

he Commission may be held at any time upon notification by
tire Commission. Votes may be cast concerning any action
ion by registering an affirmative or negative vote during a

by electronic or telephonic means, or mail.

1.07. A quorum of six (6) members shall be required for any Commission action.

A majority of the me
quorum, but no less
any action. }
1.08. Members of t
services but may be
other expenses in ag
Administrative Offic

:mbers in attendance at any Commission meeting having a

than four (4) affirmative votes, shall be necessary to approve

he Commission shall receive no compensation for their

reimbursed by the Commission for their incidental travel and
cordance with the allowances approved by the

e of the Courts.

1.09. The Court sha
serve at the pleasur
the executive direct
performance evalua
the Court. The exec
conduct the busines

| appoint an executive director of the Commission, who shall
of the Court. Following his or her appointment by the Court,
r shall report to the Commission, which shall conduct regular
ons of the executive director and report such evaluations to

i
%tive director may engage such staff as may be necessary to

of the Commission within the scope of this Rule.

1.10. Communicatians to the Commission,

any subcommittee thereof, or to the

Commission's staff relating to the failure of any lawyer to comply with this rule, or
of any fraud upon the Commission shall be absolutely privileged, and no civil suit

predicated thereon

ay be instituted against any complainant or a witness.

Members of the Commission and its staff shall be immune from civil suit for any
conduct in the course of their official duties.

|

Section 2. Scope an%i Exemptions.

2.01. This Rule shalljapply to every person whose qualifications to practice law
are subject to the Rules of Professional Conduct of the Supreme Court of
Tennessee. The exemptions contained herein shall apply only to the mandatory




continuing legal edljcation requirements of this Rule.
2.02. The practice ci:f law shall be defined as described in Rule 9, Section 20.2(e).

2.03. An attorney may receive twelve (12) hours of general continuing legal
education credit, and three (3) hours of ethics and professionalism credit, for
passing the bar examination of any state, any examination required by a
certification program approved under this Rule, or the examination for admission
to practice before the United States Patent and Trademark Office. In addition, an
attorney may receive three hours of ethics and professionalism credit for passing
either the ethics portion of a bar examination of any state or the Multi-state
Professional Responsibility Examination. The maximum credit to be earned by
passing any and all bar examinations in a given compliance year is twelve (12)
hours of general cre'pit and three (3) hours of ethics/professionalism credit.

2.04 The Commissi%on shall recognize the following exemptions:

(a) Nonre.jdent attorneys from other jurisdictions who are temporarily
admitted to practice for a case or proceeding shall not be subject to

this Ruljp.

|
(b) Membérs of the Armed Forces on active duty shall not be subject to
this Rule.

(¢} Anattorney who is not practicing law shall not be subject to the
requirements of the Rule after age sixty-five (65) upon filing a
request with the Commission. This exemption shall not include the
calendar year in which he or she becomes sixty-five (65) years of age.
Attorneys over the age of sixty-five (65) that are practicing law are
not exempt from this rule.

(d) Anattorney who is licensed to practice law in Tennessee but who
resided 'outside of the State and did not practice law in Tennessee
during the compliance year may request an annual exemption from
this Rule.




(e) Fulltim

e law school professors who are not practicing law shall not

be subject to this rule.
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rney holding an elective office in the Executive or Legislative

es of government who is prohibited by law from practicing law

pt while holding such office.

ces, Judges and Magistrates of the federal system shall not be
to the requirements of this Rule in view of their required
able continuing legal education programs.

nay petition the Commission for “Exceptional Relief” from this
anted Exceptional Relief upon majority vote of the
torney applying for Exceptional Relief, including appropriate

of time, hardship and extenuating circumstances, shall file
h a written statement showing cause why that individual
d for Exceptional Relief and shall specify in detail the

g sought.

ng Legal Education Requirement.

yise exempted, each attorney admitted to practice law in the
hall obtain by December 31 of that calendar year a minimum
of continuing legal education. Of those fifteen hours, three
proved for ethics/professionalism credit (“EP credits”) and
all be approved for general credit. The combined fifteen (15)
minimum of five (5) in classroom hours of CLE credit.

rney that has a disability that prevents compliance with

3.01 may file a Petition for Extraordinary Relief with the
ssion. The request must include a statement from a medical
rin support of the relief requested. An attorney shall provide
ited statement of disability when filing his or her Annual
Statement.




(b) Attorn 'ys who have a disability which makes attendance of CLE
programs inordinately difficult may file a request for a substitute
program in lieu of attendance and shall therein set out continuing
legal education plans tailored to their specific interests and physical
abilities. The Commission shall review and approve or disapprove
such plans on an individual basis. Denial of any requested substitute
for attendance will be accompanied by reasons for the denial of the
application and suggestions how the attorney might improve his or
her appllication for an approved substitute for attendance.

|

Section 4. Continuing Legal Education Credits.

4.01. Credit will be given only for continuing legal education activities approved
by the Commission. I

carried forward for ¢redit in the succeeding calendar year, but only for the
succeeding calendar year. EP credits in excess of the annual requirement will, to
a maximum of three{(3) hours, be carried forward to the subsequent year's EP
requirement, but will not be used to satisfy any deficiency in the twelve (12) hour
general requirement. Such hours must, however, be reported and paid. Any
attorney required to earn CLE credits that receives an Annual Report Statement
showing less than twelve (12) general credits and three (3) EP credits or that a fee
is due shall sign and [return the Annual Report Statement as directed in the

4.02. Hours of credit in excess of the minimum annual requirement may be
statement.

4.03. ;

(a) Credit may be earned through teaching in an approved continuing
legal education activity. Presentations accompanied by thorough,
high quality, readable and carefully prepared written materials will
qualify for CLE credit on the basis of four (4) hours of credit for each
hour of presentation. Presentations accompanied by less than five
pages of outlines, or not accompanied by written materials, will
qualify for CLE credit on the basis of two (2) credits per hour of
presentation. Repeat presentations qualify for one-half of the credits
awarded for the initial presentation. CLE credit is earned as of the
date the CLE presentation occurs.

| 5
|
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(b)

Credit 1 ay also be earned through teaching in an approved law
school jor teaching law related courses offered for credit toward a
degree|at the undergraduate or graduate level in an approved
college, or university or community college. The Commission will
award four (4) hours of CLE credit for each hour of academic credit
awarded by the law school, college, community college or university
for the course(s) taught. Full-time teachers who engage in the
practice of law and choose to maintain their licenses to practice law
are fully subject to the MCLE requirements established herein, and
may nat earn any credits by their ordinary teaching assignments.

4.04. Creditmayb  earned through formal enrollment and education of a
postgraduate nature, either for credit or by audit, in an approved law school. The
Commission will award one (1) credit hour for each hour of academic credit
awarded for successful completion of the course.

4.05. Credit may be
any of the sister stat
CLE credit and three
grading of one or more bar examination questions during a given compliance

year.

earned through service as a bar examiner in Tennessee or in
es. The Commission will award twelve (12) hours of general
(3) hours of EP credit annually for the preparation and

4.06. The Commission will award three (3) hours of EP credit annually for service
on the Board of Professional Responsibility or any of its hearing committees.

4.07. The Commissi

(a)

(b)

Uptoo

on may, in its discretion, award:

ne-half of the annual requirement to attorneys for

participation as members of governmental commissions,
committees, or other governmental bodies, at either the state or
nationaLleveI, involved in formal sessions for review of proposed

legislati

Uptoo

n, rules or regulations.

ne-half of the annual requirement (six (6) general hours and

one and one-half (1.5) EP hours) for published writings concerning
substantive law, the practice of law, or the ethical and professional




(c)

publications intended primarily for attorneys. Credit, in the amount
of one (1) hour for every 1,000 words, shall be awarded not including
footnotes, endnotes or citations of authority. Credit shall not be
awarded to a named author when the actual principal authority was
another person acting under the direction or supervision of the
named author. In requesting credit under this subsection, the

attorney shall provide the Commission with an affidavit stating the
facts of authorship.

respor{ibilities of attorneys if the writing is published in approved

1

An annpal maximum of three (3) dual hours of CLE credits earned at
the rate of one hour of credit for every five billable hours of pro bono
legal representation provided through court appointment, an
organized bar association program or an approved legal assistance
organization, or of pro bono mediation services as required by
Tennessee Supreme Court Rule 31 or the Federal Court Mediation
Programs established by the United States District Courts in
Tennessee. Ethics and professionalism credits awarded pursuant to
this parnagraph shall be exempt from the per-hour fee imposed by
Section 8 of this rule. The change in the number of billable hours
from eight (8) per one-hour of credit to five (5) per one-hour of credit
shall lapse on December 31, 2014, unless renewed by the Court. The
Commission shall study the effect of the change in recruitment of
lawyers to undertake pro bono representation and report the effect
of the change.

An "apﬂ)roved legal assistance organization” for the purposes of this
section|is an organization or professional association that provides
pro bono legal services AND that is approved by the Tennessee
Supreme Court. An organization which receives funding from the
Legal Services Corporation is presumptively approved under this
section; Organizations or groups which do not provide legal
assistance as their primary service or business but wish to develop an
initiatiJe or project designed specifically to provide pro bono legal
services may apply to be approved by the Supreme Court under this
section; Any organization seeking approval under this section must
file a petition with the clerk of the Tennessee Supreme Court.




(d)

(e)

Attached as Appendix A is a form petition for use by any such
organization.

Up to sjix (6) hours per year of dual credit for participation as a
mentor or mentee in a program meeting standards established by
the Commission, including programs sponsored by bar associations,
law schools, law firms, or other appropriate governmental or
organizational sponsors. To help facilitate establishment of
mentoting programs, the Commission is authorized to provide for a
program of training for mentors, whether through its own auspices
or through those of other organizations, and to charge a reasonable
fee for such training. With regard to mentors participating in a
mentoring program sponsored by a governmental or non-profit
organization, the Commission is authorized to provide such training
at no charge. This subparagraph (d) shall take effect on July 1, 2013,
and shall expire on December 31, 2014, unless affirmatively
readop}ed by the Supreme Court

|

|
Up to one {1) year of CLE credit may be awarded for completion of a
bar review course. An attorney shall not receive bar review credit
and bar exam credit in the same compliance year.

4.08. A maximum oif eight (8) hours of credit per year earned in a distance
learning format approved by the Commission pursuant to Section 5.01(f) may be
applied to the annual requirements.

Section 5. Continuing Legal Education Providers.

5.01. The following standards will govern the approval by the Commission of
continuing legal education activities:

(a)

The activity must have significant intellectual or practical content and
its primary objective must be to enhance the participant's
professional competence as an attorney.




(b)

(c)

(d)

(e)

(f)

(8)

(h)

The activity must deal primarily with matters related to substantive
law, the practice of law, professional responsibility or ethical
obligatjons of attorneys.

The activity must be offered by a provider having substantial recent
experience in offering continuing legal education or demonstrated
ability to organize and present effectively continuing legal education.
Demonstrated ability arises partly from the extent to which
individuals with legal training or educational experience are involved
in the planning, instruction and supervision of the activity.

The actjvity itself must be conducted by an individual or group
qualified by practical or academic legal experience. The program,
including the named advertised instructors, must be conducted
substar[tially as planned, subject to emergency withdrawals and
alteratilbns.

|
Written materials should be made available to all participants at or
before the time the course is presented, unless the absence of such
materials is recognized as reasonable and approved by the
Commission.

{

|
The actjvity must be conducted in a comfortable physical setting,
which is conducive to learning, or in a distance learning format
approved by the Commission.
No activity consisting solely of the viewing or hearing of pre-recorded
materidl may be awarded credit.

Activities that cross academic lines, such as accounting-tax seminars,
may be|considered for approval.

5.02. Tennessee doés not recognize presumptive approval status for providers.

5.03. Tennessee do%as not recognize presumptive approval for any activity or

program.




5.04. The Commisls_ton may at any time re-evaluate a program and revoke specific

approval of any pa

5.05.

(a)

(b)

(c)

(d)

icular seminar.

]

Any provider desiring to advertise Commission approval of a course,
program, or other activity, shall submit application for such
permission and supporting documentation electronically or on the
Uniform Application for Accreditation at least forty-five (45) days
prior ta the date on which the course or program is scheduled.
Documentation shall include a statement of the provider's intention
to comply with the accreditation standards of this Rule, copies of
programs and written materials distributed to participants at the two
most recently produced programs, if available, or an outline of the
proposed program and list of instructors if the provider has not
produced previous programs, and such further information as the
Commission shall request. The staff of the Commission will advise
the provider whether the activity is approved or disapproved in
writing|by mail or by electronic means within thirty (30) days of the
receipt|of the completed application.

Providers denied approval of a program or activity may appeal such a
decision by submitting a letter of appeal to the Executive Director
within fifteen (15) days of the receipt of the notice of disapproval.
Within thirty (30) days of the receipt of the appeal, the Executive
Director shall make a new decision which shall be promptly delivered
to the provider. Any adverse decision may be appealed to the full

- . -
Commission for final decision.

Any prcivider may submit to the Commission the Uniform Application
for Accreditation seeking approval of a program after the program is
conducted.

An attorney licensed to practice in Tennessee who has attended an
out of state CLE activity not approved in advance by the Commission
may submit a detailed agenda and speaker biographies for the

10




purpoée of obtaining accreditation of the course after the program is
condu¢ted. Ali rules pertaining to course accreditation shall apply.
5.06.
{a) The prj)vider of a continuing legal education activity approved in

advance may advertise or indicate approval of an activity, as follows:
!

“This course has been approved by the Tennessee Commission on
Contim,':ing Legal Education for a maximum of hours of credit.”

(b) Any out of state provider that holds a program in Tennessee and
does not obtain program accreditation shall include a statement on
any pragram advertisement,

(1) "‘;T his program is not accredited in Tennessee”; or
i

(2) j\Ne intend to seek accreditation for this program in
'ennessee”; or

|

(3) ”;This program is not being submitted for accreditation in

Tennessee”.

Section 6. Annual Report.
|
|

6.01. On or before February 28 of each year, the Commission shall prepare and
mail an Annual Repart Statement to each attorney covered by this Rule
requesting information concerning the attorney's compliance with Section 3.01 of
this Rule in the preceding calendar year. The Annual Report Statement shall be
mailed to the attorney's address as shown in the most recent registration
statement filed by the attorney pursuant to Supreme Court Rule 9, Section 20.5,
or to the attorney’s last known address.

6.02. On or before March 31, each attorney shall complete the Annual Report
Statement, indicating his or her completion of, exemption from, or approved
substitute for accrefted continuing legal education during the preceding calendar
year, and shall deliver the completed Annual Report Statement to the
Commission. The completed Annual Report Statement shall disclose all CLE hours
earned during the preceding calendar year, including any hours to be carried

'

11




forward to the following year. Any attorney whose Annual Report Statement
demonstrates compliance with Section 3.01 of this Rule, and whose Annual
Report Statement demonstrates that all fees due the Commission for the
preceding calendar year have been paid, shall be exempt from the requirement to
sign and deliver to the Commission the Annual Report Statement described
herein. !

6.03. The Annual Report Statement shall reflect any non-compliance fee assessed
pursuant to Section|7.03 along with a schedule of additional penalties which will
result from continued non-compliance.

6.04. The files and records of the Commission are deemed confidential and shall
not be disclosed exdept in furtherance of the duties of the Commission; statistical
abstracts may, however, be drawn therefrom in an anonymous fashion.

Section 7. Noncompliance and Sanctions

7.01. By April 30 of|each year, the Commission shall compile:

(1) Ai list of those attorneys who did not timely file an Annual
F{eport Statement for the preceding calendar year;

(2) A list of those attorneys who have not complied with the
r#quirements of Section 3.01 of this rule for the preceding
cPIendar year; and

(3)  Alist of those attorneys who have not paid all fees due under
Slkction 8.03 of this Rule.
|

7.02. By April 30 of each year, the Commission shall serve each attorney listed on
any of the three foregoing lists a Notice of Non-Compliance requiring the attorney
to remedy his/her deficiencies on or before May 31 of that year. The notice shall
be served upon the attorney by registered or certified mail, return receipt
requested, at the address shown in the most recent registration statement filed
by the attorney pursuant to Supreme Court Rule 9, Section 20.5 or other last
known address. i

12




7.03. Each attorney who is subject to the Tennessee CLE requirements who does
not satisfy the full number of required hours by December 31 of the previous
compliance year shall be assessed an Initial Non-Compliance Fee of One Hundred
Dollars ($100) on January 1immediately following the end of the compliance year.
Any Initial Non-Compliance Fee shall be paid on or before May 31 of that year
unless the attorney|shows to the satisfaction of the Executive Director of the
Commission that the Notice of Non-Compliance was erroneously issued, in which
case no Initial Non-Compliance Fee shall be due.

|

7.04. Each attorney} to whom a Notice of Non-Compliance is issued shall file an
Affidavit of Complignce with the Commission on or before May 31 of that year
showing that he or she has remedied his/her deficiencies. In the event an
attorney fails to timely remedy his/her deficiencies, fails to pay any fee owing
under Section 8.03, or fails to timely file an Affidavit of Compliance, the attorney
shall pay to the Commission an additional “Continuing Non-Compliance Fee” of
Two Hundred Dolla*s (5200).

7.05. On or before | uly 1 of each year, the Commission shall prepare a draft
Suspension Order listing all attorneys who were issued Notices of Non-
Compliance and whp failed to remedy their deficiencies by May 31. The
Commission shall submit the draft Suspension Order to the Supreme Court for
informational purposes. The Commission also shall mail a copy of the draft
Suspension Order to each attorney named in the draft Suspension Order by
registered or certified mail, return receipt requested, to the address shown in the
most recent registration statement filed by the attorney pursuant to Supreme
Court Rule 9, Section 20.5 or other last known address.

7.06. On or before August 10 of each year, each attorney listed in the draft
Suspension Order may file an Affidavit of Compliance in a form acceptable to the
Commission showing compliance with Section 3 of this Rule for the preceding
calendar year. Upoh the Commission’s approval of the Affidavit of Compliance
and upon the attorney’s payment of all outstanding fees, the Commission shall
remove the attorney’s name from the list of potential suspensions contained in
the draft Suspension Order.

7.07. On August 15/of each year, the Commission shall submit to the Supreme
Court a final Suspension Order listing all attorneys with active Tennessee law

13
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been suspended, or,whose license to practice law in this state is otherwise
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order. The Board of Professional Responsibility shall not

e of any attorney whose license is suspended pursuant to this
ission certifies completion of a program of remedial

continuing legal education satisfactory to the Commission.
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7.08. Each attorne 'named in the final Suspension Order entered by the Court or
whose name is submitted to the Board of Professional Responsibility as ineligible

for reactivation for

ilure to meet the requirements of this rule shall pay to the

Commission a Five Hundred Dollar ($500) Suspension Fee as a condition of
reinstatement of his|or her law license. The Suspension Fee shall be paid in
addition to the Initial Non-Compliance Fee ($100) and in addition to the

Continuing Non-Co

7.09. Payment of al
compliance with this

7.10. An attorney SJ
Commission pursua
reinstatement demo

pliance Fee ($200).

fees imposed in this section shall be a requirement for
Rule.

spended or made ineligible for reactivation by the
t to this Rule may file with the Commission an application for

nstrating compliance with Section 3.01 of this Rule. If the

application is satisfactory to the Commission, if the attorney is otherwise eligible
for reinstatement, and if the attorney has paid in full all fees due under this Rule,

the Commission will
the attorney’s law lig

7.11. An attorney m

recommend to the Supreme Court that the Court reinstate

ense.

ay request a hearing before the Commission in regard to a

recommendation of suspension or a recommendation against reinstatement.
Additionally, any attorney not finding suitable relief before the Commission may
petition the Supreme Court for modification or reversal of actions of the

Commission.
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7.12. No attorney suspended under this Rule 21 may resume practice until
reinstated by Orderg of the Supreme Court.

Section 8. Financink.

8.01. The Commisskon shall be adequately funded to enable it to perform its
duties in a financially independent and responsible manner.

8.02. i

(a) Providérs of CLE programs held within the State of Tennessee as a
condition of accreditation shall agree to remit to the Commission an
alphabetical list of attendees and to pay a fee of $2.00 per approved
credit hour for paper filings and a fee of $1.00 per approved credit
hour for electronic filings for each attorney licensed in Tennessee
who attends the program. This provider's fee, along with the list of
attendées, shall be submitted within thirty (30) days after the
program is held.

|

(b) Information contained in the attendance report required by this
section|or any Commission requirement under this Rule or obtained
by the Commission through analysis or comparison of such reports or
information shall be deemed confidential.

8.03. Attorneys attT;nding approved out of state CLE programs, or other

programs for which the sponsor does not report and pay the per-hour fee, shall
be responsible for rimitting their individual fees at the rate set under Section
8.04. This fee shall be paid at the time of, and along with, the report of such
hours.

8.04. The Commission will review the level of the fees at least annually and
adjust the levels as necessary to maintain adequate finances for prudent
operation of the Commission.

8.05. The Commissi!on shall deposit all funds collected hereunder with the State
Treasurer; all such funds including earnings on investments and all interest and
proceeds from said funds, if any, are deemed to be, and shall be designated as,
funds belonging solely to the Commission. Withdrawals from those funds shall

15




only be made by the Commission for the purposes set forth in this rule, and for
such other purposels as this Court may from time to time authorize or direct.

|

i

Section 9. Effectiv% Dates of the Rule.

9.01. The establish1 ent of the foregoing program for Mandatory Continuing
Legal Education for attorneys licensed in Tennessee shall be effective beginning
with the calendar year 1987 and shall continue until such time as the Supreme
Court shall determine that its program is no longer in keeping with the Court's
responsibility to the legal profession in Tennessee and the public which it serves.

Section 10. Annual CLE Compliance Summary

10.01. Notwithstanding any other provision of this Rule to the contrary, the
Commission shall publish an Annual CLE Compliance Summary of the activities of
the Commission and the CLE reports and requests for exemption received by the
Commission during the preceding compliance year. As part of this summary, the
Commission shall report on the following topics:

(1)  The number of courses approved and rejected for
gccreditation;

(2) The number of providers from whom lawyers holding a
Tennessee license have received CLE credit;
(3) The number of credit hours earned by lawyers holding a

—

ennessee license, both in the aggregate and in the following
general categories:

()  traditional live seminars;

(ii)  live webcasts;

(ili)  distance learning;

(@v) pro bono legal representation;
(v) teaching and enrollment;

(! i} authorship; and

(yii) mentoring;

16



(4)

(5)

(6)

The number of courses offered per provider and the
alhttendance figures based on the categories above;

}
fhe number of lawyers holding a Tennessee license who have
l?een granted an exemption for the previous compliance year;

The number of requests for exceptional relief granted by the
Commission during the previous compliance year.

The Commission shall also report generally on the substantive content areas in
which CLE credits are being earned and reported. The Commission’s report
relating to the preceding compliance year shall be published on its website by

September 1.

Section 11. Certific?tion of Specialists.

11.01. The Commisi§ion is authorized to establish programs to certify as
specialists attorneys practicing in this state in such areas of practice as the
Commission may deem appropriate.

11.02. The Commis%ion shall implement this program in a manner which will:

1)

(2)

3)

Best enhance the ability of the citizens of Tennessee to identify
attorneys with special competence in particular areas of
practice;

Minimize the administrative costs associated with this program

y contracting with private agencies to perform any or all
Fﬁortions of a certification procedure for particular specialties
subject to standards established by the Commission;

Ir-Lsure that the administrative costs of this program are
covered by fees assessed to Tennessee attorneys applying for
certification as specialists, or certified or recertified as
specialists, or from annual fees assessed specialists, or from
fttes generated under Section 8.02 of this Rule from credits

1

|
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garned by certified specialists in excess of the minimum
requirements of this Rule.

11.03. At a minim ﬁm, any certification standards established by the Commission
must provide a reasonable basis for the determination that the lawyer possesses
special competence in a particular field of law, as demonstrated by the following

means:

(a)

(b)

(c)

(d)

Experi ence: Experience may be established either by a showing by
the Iaxjyer that he or she has completed a list of specific tasks, or
that he or she has spent at least 25% of his or her practice in the
specialty area during the preceding three years.

Knowlidge: Knowledge of the specialty area shall be established by a
written or oral examination, a portion of which must be devoted to
professional responsibility and ethics as it relates to the specialty.

Practide Management: Any certification standard established by the
Commijssion must include a self-evaluation checklist for completion
by thelattorney to ascertain that he or she has and maintains
appropriate substantive law systems, office procedures, staff training
programs, and accounting controls to assist in meeting the client's
substantive legal needs, communicating adequately with the client
concerning his or her legal matters, and appropriately receiving,
holding, disbursing, and accounting for funds received from clients in
accordance with all applicable disciplinary rules. The appropriate
checklist for each specialty certification must be filed by each
certified specialist with the Commission annually.

Quality Review: Any certification program approved by the
Commission must include a provision for investigation of references
from éttorneys or judges, and clients concerning the knowledge,
skills, ethics, diligence and client relations of the attorney seeking
certification and (with a release from the applicant) the history of
ethical complaints and disciplinary actions about the applicant with
the Board of Professional Responsibility. In no event shall any

18



certification program require that references be obtained from
specialists certified by that program.

(e) Continuing Expertise: Recertification based on standards approved by
the Commission shall be required at least every six (6) years.

(f)  Malpragtice Insurance. Any specialist certified under this Rule must
annually file with the Commission proof of the existence of adequate
malpragtice insurance coverage, unless the specialist is practicing
exclusively as an employee of a governmental agency or agencies, or
exclusively as an employee as in-house corporate counsel for a single
corporate entity.

11.04. Prior to implementation of any certification program, the Commission
shall file with the Supreme Court and publish to the attorneys of Tennessee the
complete certification standards proposed for that program. For ninety (90) days
after such publicatign, any person or entity desiring to do so may file comments
on the proposed certification program with the Supreme Court and a copy with
the Commission. The proposed certification program shall be effective upon
entry by the Supreme Court of an Order approving the program either as
submitted by the Cammission or with any modifications set forth in the Order.
11.05. Nothing in this plan shall in any way limit the right of any lawyer to
practice in any field'Tof law.

i

11.06. For any certification program established by the Commission, the
Commission shall specifically consider whether the program contains adequate
safeguards to prevent cultural biases in examinations or other matters from
unfairly preventing or inhibiting minority or women attorneys from becoming
certified. Such safeguards may include, but are not limited to, a policy of
including minority and women attorneys in decision-making groups designing and
grading examinations, reviewing references, and other similar matters by any
private agency perfbrming any portion of a certification procedure.

|
11.07. The Commistion may establish and collect reasonable fees from attorneys
applying for certification or recertification, and annual fees from certified
specialists.
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11.08. The Commissﬁon shall approve or deny applications for certification and
recertification. The Commission in the exercise of its discretion to approve or
deny such application shall consider the requirements of this Rule, the
certification standards approved by this Court, and any history of disciplinary
complaints. The Commission shall revoke the certification of any attorney whose
qualifications and disciplinary record no longer meet the requirements of this
Rule and any applicable certification standards.
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EXHIBIT B to Petition to Amend Tennessee Supreme Court Rule 21
Proposed Amendments and Madifications to Rule 21

Proposed Rule 21: Rule for Mandatory Continuing Legal Education.
Section 1. Commissq'k'm on Continuing Legal Education.

1.01. Thereis hereb'y established the Tennessee Commission on Continuing Legal

| Education and Specia:lization consisting of +ieleven members, to be appointed by
the Supreme Court of Tennessee. Nine members shall be attorneys who are
resident members of the Bar of this State (three of whom shall reside in each of
the Grand Divisions of the State) and two shall be non-attorneys.

1.02. The Commissibn shall have the following duties:

(a) To exercise general supervisory authority over the administration of
this Rule.

i
(b) To adopt regulations consistent with this Rule.

(c) To monﬁtor developments in the operation of this rule, and to design,
promulgate for discussion, test and recommend to this Court
modifications to the Continuing Legal Education program in
Tennessee as deemed appropriate by the Commission. In
furtherance of this particular responsibility, the Commission may,
with prior Court approval, from time to time, adopt by regulation,
after notice and an opportunity to comment to the bar and CLE
providers in Tennessee, new accreditation standards, evaluation
programs, and other similar programs for trial periods not to exceed
42 months in duration.

1.03. With-the-exception-ofinitial-appeintees—alt_All Commission members shall

hold office for threg (3) years and, until their successors are appointed, to

staggered terms of office. Fheinitialoppeinteesshallserve-asfellows:

Three-membersforoneyear;
Fhree-membersferthree-years:




|
1.04. Any Commission vacancy shall be filled by the Supreme Court to serve until
the expiration of the(term in which the vacancy occurred. All members shall be
eligible for reappointment for no more than one additional term.

1.05. Officers of the|Commission shall consist of the Chairperson, Vice
Chairperson, Secretary and Treasurer. The Chairperson shall be appointed by the
Supreme Court. Each of the other officers shall be elected by members of the
Commission during their first meeting of each calendar year.

1.06. Meetings of the Commission may be held at any time upon notification by
any officer to the entire Commission. Votes may be cast concerning any action
before the Commissjon by registering an affirmative or negative vote during a
physical meeting, or by electronic or telephonic means, or mail.

1.07. A quorum of six (6) members shall be required for any Commission action.
A majority of the members in attendance at any Commission meeting having a
quorum, but no lessithan four (4) affirmative votes, shall be necessary to approve
any action.

services but may be(reimbursed by the Commission for their incidental travel and
other expenses in accordance with the allowances approved by the
Administrative Offic)e of the Courts.

1.08. Members of tlve Commission shall receive no compensation for their

1.09. The Court shall appoint an executive director of the Commission, who shall
serve at the pleasure of the Court. Foliowing his or her appointment by the Court,
the executive director shall report to the Commission, which shall conduct regular
performance evaluations of the executive director and report such evaluations to
the Court. The executive director may engage such staff as may be necessary to
conduct the business of the Commission within the scope of this Rule,

1.10. Communications to the Commission, any subcommittee thereof, or to the
Commission's staff relating to the failure of any lawyer to comply with this rule, or
of any fraud upon the Commission shall be absolutely privileged, and no civil suit
predicated thereon may be instituted against any complainant or a witness.
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Members of the Commission and its staff shall be immune from civil suit for any
conduct in the course of their official duties.

Section 2. Scope am‘k Exemptions.

2.01. This Rule shalljapply to every person whose qualifications to practice law
are subject to the Rules of Professional Conduct of the Supreme Court of
Tennessee. The exemptions contained herein shall apply only to the mandatory
continuing legal education requirements of this Rule.

2.02. The practice of law shall be defined as described in Rule 9, Section 20.2(e).

2.03. An attornelmay receive twelve 112) hours of general contmumg Iega




examination of any state, any examination required by a certification program

approved under this

iRuIe, or the examination for admission to practice before the

United States Patent% and Trademark Office. In addition, an attorney may receive
three hours of ethicsand professionalism credit for passing either the ethics
portion of a bar examination of any state or the Multi-state Professional
Responsibility Examipation. The maximum credit to be earned by passing any and
all bar examinations|in a given compliance year is twelve (12) hours of general
credit and three (3) nours of ethics/professionalism credit.

2.04 The Commissi

on shall recognize the following exemptions:

(a) Nonresident attorneys from other jurisdictions who are temporarily

admitt

d to practice for a case or proceeding shall not be subject to

this Rule.

{b) Members of the Armed Forces on active duty shall not be subject to

this Rule.

{¢) Anatto

rney who is not practicing law shall not be subject to the

require

ments of the Rule after age sixty-five {(65) upon filing a

request
lend

Attorn

with the Commission. Thi ion shall in h
r year in which he or she ixty-fi
ys over the age of sixty-five (65) that are practicing law are

not exe

mpt from this rule.

{d) Anatt

rney who is licensed to practice law in Tennessee but who

resided

outside of the State and did not practice law in Tennessee

during the compliance year may request an annual exemption from

this Rule.

(e) _ Full tim

e law school professors who are not practicing law shall not

be subi|ect to this rule.

|
(f)___ An attorney holding an elective office in the Executive or Legislative
branchees of government who is prohibited by law from practicing law
is exempt while holding such office.




(gl _ AllJustices, Judges and Magistrates of the federal system shall not be
e*empt—fmmsubiect to the requirements of this Rule in view of their
requirec! comparable continuing legal education programs.

2.05. An attorney m?' y petition the Commission for “Exceptional Relief” from this

Rule, and may be granted Exceptional Relief upon majority vote of the
Commission. An attorney applying for Exceptional Relief, including appropriate
waivers, extensions of time, hardship and extenuating circumstances, shall file

with the Commission a written statement showing cause why that individual
should be considered for Exceptional Relief and shall specify in detail the

e
particular relief beir?t sought.

Section 3. Continuing Legal Education Requirement.

3.01.-Ekaeh_Unless dtherwise exempted, each attorney admitted to practice law

in the State of Tennessee shall attend;-ercomplete-an-approved-substitutefor

ot twelve12) actual : | continuine loaal

v

be-earnedobtain by

{15) hours of contin

shall be approved f¢
hours shall be apprg

December 31 of that calendar year- _a minimum of fifteen
Ling legal education. Of those fifteen hours, three (3) hours
r ethics/professionalism credit (“EP credits”) and twelve (12)
yved for general credit. The combined fifteen (15) hours shali

include a minimum

3.02—

of five (5) in classroom hours of CLE credit.




{a] _ An attorney that has a disability that prevents compliance with
Section 3.01 may file a Petition for Extraordinary Relief with the
Commission. The request must include a statement from a medical
provider in support of the relief requested. An attorney shall provide
an updated statement of disability when filing his or her Annual

Report Statement.
(b} _ Attorneys who have a-permanentphysical disability which makes

attendance of CLE programs inordinately difficult may file a request
for a substitute program in lieu of attendance and shall therein set
out continuing legal education plans tailored to their specific
interests and physical abilities. The Commission shall review and
approve or disapprove such plans on an individual basis. Denial of
any requested substitute for attendance will be accompanied by
reasons|for the denial of the application and suggestions how the
attorney might improve his or her application for an approved
substitute for attendance.

2.03. Each.at i cuall | ifteen {15} onall fCLE
A onall hallbed ired-by-the Commission.

Section 4. Continui*wg Legal Education Credits.

4.01. Credit will be given only for continuing legal education activities approved
by the Commission.

4.02. Hours of credit in excess of the minimum annual requirement may be
carried forward for credit in the succeeding calendar year, but only for the
succeeding calendar year. EP credits in excess of the annual requirement will, to
a maximum of three (3) hours, be carried forward to the subsequent year's EP
requirement, but will not be used to satisfy any deficiency in the twelve (12) hour
general requiremer{t. Such hours must, however, be reported and paid-ferwhen.
Any attorney required to earn CLE credits that receives an Annual Report

Statement showing/less than twelve (12) general credits and three (3) EP credits

or that a fee is due shall sign and return the Annual Report Statement feras

directed in the yearin-which-the-heurs-were-carned-isfiled- statement.




4.03.

fa) _ Credit may be earned through teaching in an approved continuing
legal education activity. Presentations accompanied by thorough,
high qua'}lity, readable and carefully prepared written materials will
qualify for CLE credit on the basis of four (4) hours of credit for each
hour of bresentation. Presentations accompanied by less than five
pages o;‘ outlines, or not accompanied by written materials, will
qualify for CLE credit on the basis of two (2) credits per hour of
presentation. Repeat presentations qualify for one-half of the credits
awarde(:j for the initial presentation. CLE credit is earned as of the

date thé CLE presentation occurs.
r

(b) __Credit may also be earned through teaching in an approved law
school; pr teaching law -related courses offered for credit toward a
degree at the undergraduate or graduate level in an approved
college, or university- or community college. The Commission will
award four (4) hours of CLE credit for each hour of academic credit
awarded by the law school-ferthe-ceurse-taught-, college,
commuhity college or university for the course(s) taught. Full-time
teachers who engage in the practice of law and choose to maintain

their licenses to practice law are fully subject to the MCLE
requirements established herein, and may not earn any credits by

their ordinary teaching assignments.

4.04. Credit may bé earned through formal enrollment and education of a
postgraduate naturé, either for credit or by audit, in an approved law schoo!l. The
Commission will award one (1) credit hour for each hour of elass-attendanee-
academic credit an_arded for successful completion of the course.

4.05. Credit may be: earned through service as a bar examiner in Tennessee or in
any of the sister states. The Commission will award twelve (12) hours of general
CLE credit and three (3) hours of EP credit annually for the preparation and

I grading of one or more bar examination questions during a given compliance

year. '

4.06. The Commissjion will award three (3) hours of EP credit annually for service




on the Board of Professional Responsibility or any of its hearing committees.

4.07. The Commissiq'm may, in its discretion, award:

(a)

(b)

(c)

Uptoo \e-half of the annual requirement to attorneys for
participation as members of governmental commissions,
committees, or other governmental bodies, at either the state or
national level, involved in formal sessions for review of proposed

Iegislati+n, rules or regulations.

Upto ohe-half of the faHl-annual requirement {six (6) general hours
and one and one-half (1.5) EP hours) for writing-artielespublished
writings concerning substantive law, the practice of law, or the
ethical and professional responsibilities of attorneys if the articles
arewriting is published in approved publications intended primarily
for attorneyss-eredit. Credit, in the amount of one (1) hour for every
1,000 words, shall be awarded not including footnotes, endnotes or
citations of authority. Credit shall not be awarded to a named author
when the actual principal authority was another person acting under
the direction or supervision of the named author. In requesting
credit under this subsection, the attorney shall provide the

Commi ssion with an affidavit stating the facts of authorship.

i

An ann{lal maximum of three (3) dual hours of CLE credits earned at

the raté of one hour of credit for every five billable hours of pro bono
legal representation provided through court appointment, an
organized bar association program or an approved legal
icesassistance organization, or of pro bono mediation services as
required by Tennessee Supreme Court Rule 31 or the Federal Court
Mediation Programs established by the United States District Courts
in Tennessee. Ethics and professionalism credits awarded pursuant
to this paragraph shall be exempt from the per-hour fee imposed by
seetionSection 8 of this rule. The change in the number of billable
hours from eight (8) per one-hour of credit to five (5) per one-hour of
credit ;hall lapse on December 31, 2014, unless renewed by the
Court. jThe FeckeSCommiission shall study the effect of the change in




recruitment of lawyers to undertake pro bono representation and
report the effect of the change.

An “approved legal assistance organization” for the purposes of this

section {s an organization or professional association that provides

pro bono legal services AND that is approved by the Tennessee
Supreme Court. An organization which receives funding from the

Legal Services Corporation is presumptively approved under this
section.. Organizations or groups which do not provide legal
assistance as their primary service or business but wish to develop an

initiative or project designed specifically to provide pro bono legal
services may apply to be approved by the Supreme Court under this

section. Any organization seeking approval under this section must
file a petition with the clerk of the Tennessee Supreme Court.
Attached as Appendix A is a form petition for use by any such

{d) up Up to six (6) hours per year of dual credit for participation as a
mentor|or mentee in a program meeting standards established by
the Commission, including programs sponsored by bar associations,
law schools, law firms, or other appropriate governmental or
organizfxtional sponsors. To help facilitate establishment of
mentoring programs, the Commission is authorized to provide for a
prograrr of training for mentors, whether through its own auspices
or through those of other organizations, and to charge a reasonable
fee for such training. With regard to mentors participating in a
mentoring program sponsored by a governmental or non-profit
organizlation, the Commission is authorized to provide such training
atno cl:harge. This paragraphsubparagraph (d) shall take effect on
July 1, 2013, and shall expire on December 31, 2014, unless
affirmeJltiver readopted by the Supreme Court-

(e) _ Upto ane (1) vear of CLE credit may be awarded for completion of a

bar review course. An attorney shall not receive bar review credit
and bar exam credit in the same compliance vear.
B




4.08. A maximum of eight (8) hours of credit per year earned in a distance
learning format apprioved by the Commission pursuant to sectienSection 5.01(f)
may be applied to the annual requirements.

Section 5. Continuiﬁg Legal Education Providers.

5.01. The following jstandards will govern the approval by the Commission of
continuing legal edugation activities:

(a)

(b)

(c)

(d)

The aaivity must have significant intellectual or practical content and

its primary objective must be to enhance the participant's
professﬁ:mal competence as an attorney.

The activity must deal primarily with matters related to substantive
law, the practice of law, professional responsibility or ethical
obligatipns of attorneys.

The actjvity must be offered by a provider having substantial recent
experience in offering continuing legal education or demonstrated
ability to organize and present effectively continuing legal education.
Demonstrated ability arises partly from the extent to which
individ¢als with legal training or educational experience are involved
in the q:lanning, instruction and supervision of the activity.

The activity itself must be conducted by an individual or group
qualified by practical or academic legal experience. The program,
including the named advertised instructors, must be conducted
substa+tially as planned, subject to emergency withdrawals and
alterations.

(e) Therough high-quality-readable-and-carefully prepared-written

Written materials mustshould be made available to all
participants at or before the time the course is presented, unless the

absence of such materials is recognized as reasonable and approved
by the Commission. A-mere-outline-witheut-citations-orexplopatery
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(f)  The activity must be conducted in a comfortable physical setting,
which is conducive to learning, or in a distance learning format
approved by the Commission.

(g No activrty consisting solely of the viewing or hearing of pre-recorded
material may be awarded credit.

(h)  Activities that cross academic lines, such as accounting-tax seminars,
may be considered for approval.

5.02. Tennessee does not recognize presumptive approval status for providers.

5.03. Tennessee does not recognize presumptive approval for any activity or
program.

5.04. The Commlsstrn may at any time re-evaluate a program and revoke specific

approval of any particular seminar-erpresumptive-approval-of-a-provider

5.05. :

{a) _ Any provider {net-presumptively-approvedi-desiring to advertise
Commission approval of a course, program, or other activity,
sayshall submit application for such permission and supporting
documentation electronically or on ferms-provided-by-the
cemmissienUniform Application for Accreditation at least forty-five
(45) days prior to the date on which the course or program is
scheduled. Documentation shall include a statement of the
provider's intention to comply with the accreditation standards of
this Rule, copies of programs and written materials distributed to
participants at the two most recently produced programs, if

11




available, or an outline of the proposed program and list of
instructors if the provider has not produced previous programs, and
such further information as the Commission shall request. The staff
of the Commission will advise the provider whether the activity is
approved or disapproved in writing by mail or by electronic means
within thirty (30) days of the receipt of the completed application.

(b) _ Providers denied approval of a program or activity may appeal such a
decision by submitting a letter of appeal to the Cemwnission
ChairExecutive Director within fifteen (15) days of the receipt of the
notice of disapproval-ard-the-Commission-shall-considerthe-appeal
within. |Within thirty (30) days of the receipt of the appeal,
whereupen-thethe Executive Director shall make a new decision ef
the-Commissienwhich shall be promptly delivered to the provider.
Any adverse decision may be appealed to the full Commission for
final decision.

(c) __Any protrrider ermay submit to the Commission the Uniform
Application for Accreditation seeking approval of a program after the
rogram is conducted.
|
{d)  An attorney licensed to practice in Tennessee atterney-who has
attendeb aan out of state CLE activity not approved in advance by
the Commission may submit te-the-Commissien-similar-material-on
ferms—pLevided—bya detailed agenda and speaker biographies for the
Commissionand-receive-approvalpurpose of a-pregramobtaining
accrednﬂatlon of the course after the program is conducted._All rules
ertaining to course accreditation shall apply.

5.06._

advance era-presumptively-approved-providermay advertise or

indicate approval of an activity, as follows:

{al _The privnder of a continuing legal education activity approved in

“This ciurse has been approved by the Tennessee Commission on
Continuing Legal Education for a maximum of _____ hours of credit.”

12




{b) Any out of state provider that holds a program in Tennessee and
does not obtain program accreditation shall include a statement on
any program advertisement,

(1) "'I?his program is not accredited in Tennessee”; or

2 “We intend to seek accreditation for this program in
Tennessee”: or

(3} “This program is not being submitted for accreditation in
Tennessee”,

Section 6. Annual R’?port.

6.01. On or before WFebruary 28 of each year, the Commission shall
prepare and mail an Annual Report Statement to each attorney covered by this
Rule requesting information concerning the attorney's compliance with Section
3.01 of this Rule in the preceding calendar year. The Annual Report Statement
shall be mailed to the attorney's address as shown in the most recent registration
statement filed by the attorney pursuant to Supreme Court Rule 9, Section 20.5,
or to the attorney’srlllast known address.

6.02. On or before March 131, each attorney shall complete the Annual Report
Statement, indicating his or her completion of, exemption from, or approved
substitute for accredited continuing legal education during the preceding calendar
year, and shall deliver the completed Annual Report Statement to the
Commission. The completed Annual Report Statement shall disclose all CLE hours
earned during the preceding calendar year, including any hours to be carried
forward to the following year. Any attorney whose Annual Report Statement
demonstrates compliance with Section 3,01 of this Rule, and whose Annual
Report Statement demonstrates that all fees due the Commission for the
preceding calendar \}'ear have been paid, shall be exempt from the requirement to
sign and deliver to tqne Commission the Annual Report Statement described
herein. i

603+
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6.03. The Annual Reibort Statement shall reflect any non-compliance fee assessed
pursuant to Section 7.03 along with a schedule of additional penalties which will
result from continued non-compliance.

6.04. The files and records of the Commission are deemed confidential and shall
not be disclosed except in furtherance of the duties of the Commission; statistical
abstracts may, however, be drawn therefrom in an anonymous fashion.

Section 7. Noncomp'liance and Sanctions

)

i
|

7.01. By April 30 of é;each year, the Commission shall compile:

i
(1) Alist of those attorneys who did not timely file an Annual
Report Statement for the preceding calendar year; and

(2)  Alist of those attorneys who have not complied with the
requirements of Section 3.01 of this rule for the preceding

calendar year; and

list of those attorneys who have not paid all fees due under
ection 8.03 of this Rule.

(3)

>

%)

7.02. Oa-March-31 By April 30 of each year, the Commission shall serve
each attorney listed|on any of the three foregoing lists a Notice of Non-
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| eempletionCompliance requiring the attorney to remedy his/her deficiencies on
or before May 31 of that year. The notice shall be served upon the attorney by
registered or certified mail, return receipt requested, at the address shown in the
most recent registration statement filed by the attorney pursuant to Supreme
Court Rule 9, Section 20.5 or other last known address.

7.03. Each attorney te-whem-a-Netice-efNon-completienwho is issued-shall

paysubject to the Coemmission-a-ron-completionfeeTennessee CLE requirements
who does not satisfy/the full number of required hours by December 31 of the

previous compliance year shall be assessed an Initial Non-Compliance Fee of One
Hundred Dollars {$100-88)-Such-non-completionfee) on January 1immediately
following the end of the compliance year. Any Initial Non-Compliance Fee shall be
paid on or before May 31 of that year unless the attorney shows to the
satisfaction of the Executive Director of the Commission that the Notice of Non-
eompletienCompliance was erroneously issued, in which case no sueh-fee-is!nitial
Non-Compliance Fee shall be due.

7.04. Each attorney|to whom a Notice of Non-eempletienCompliance is issued
shall file an affidavitAffidavit of Compliance with the Commission on or before
May 31 of that year showing that he or she has remedied his/her deficiencies. In
the event an attorney fails to timely remedy his/her deficiencies, fails to pay any
fee owing under Section 8.03, or fails to timely file such-affidavitan Affidavit of
Compliance, the attorney shall pay to the Commission-n-additien-to-the-nron-
completion-feea-delinguentecompliance-fee an additional “Continuing Non-
Compliance Fee” of {Two Hundred Dollars {$200-86}:).

7.05. On_or before july 1 of each year, the Commission shall prepare a draft

Suspension Order listing all attorneys who were issued Notices of Non-

| eempletieonCompliance and who failed to remedy their deficiencies by May 31.
The Commission shall submit the draft Suspension Order to the Supreme Court
for informational pdrposes The Commission also shall mail a copy of the draft

| Suspension Order t ) each attorney named in the draft Suspension Order by
registered or certified mail, return receipt requested, to the address shown in the
most recent registrgtion statement filed by the attorney pursuant to Supreme
Court Rule 9, Sectio; 20.5 or other last known address.

7.06. On or before Pugust 10_of each year, each attorney listed in the draft
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| suspension Order may file an affidavitAffidavit of Compliance in a form
acceptable to the Commission showing compliance with Section 3 of this Rule for
the preceding calend{ar year. Upon the Commission’s approval of such
affidavitthe Affidavit bf Compliance and upon the attorney’s payment of all
outstanding fees, the‘LCommission shall remove the attorney’s name from the list
of potential suspensions contained in the draft Suspension Order.

| 7.07. On August 15 gff each year, the Commission shall submit to the Supreme
Court a final Suspension Order listing all attorneys with active Tennessee law
licenses who failed tq comply with this Rule for the preceding calendar year. Also

l enby August 15, the Commission shall notify the Board of Professional
Responsibility of the (ﬁames of all licensed attorneys who have retired, taken
inactive status, been Fsuspended, or whose license to practice law in this state is
otherwise inactive, and who failed to comply with the requirements of this Rule.
The Supreme Court will review the final Suspension Order and, upon the Court’s
approval, shall enter the Suspension Order suspending the law license of each
attorney listed in the|order. The Board of Professional Responsibility shall not
reactivate the license of any attorney whose license is suspended pursuant to this
Rule until the Commission certifies completion of a program of remedial
continuing legal edudation satisfactory to the Commission.

7.08. Each attorney hamed in the final Suspension Order entered by the Court or
whose name is submitted to the Board of Professional Responsibility as ineligible
for reactivation for failure to meet the requirements of this rule shall pay to the
Commission a Five Hundred Dollar ($500) Suspension Fee as a condition of
reinstatement of his pr her law license. The suspensienfeeSuspension Fee shall
be paid in addition td the nen-completien-feelnitial Non-Compliance Fee ($100)

and in addition to th{e delinguentcompliancefee-Continuing Non-Compliance Fee
200). i

7.09. Payment of alljfees imposed in this section shall be a requirement for
compliance with this/Rule.

7.10. An attorney suspended or made ineligible for reactivation by the
Commission pursuant to this Rule may file with the Commission an application for
reinstatement demonstrating compliance with Section 3,01 of this Rule. If the
application is satisfaittory to the Commission, if the attorney is otherwise eligible
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for reinstatement, anh if the attorney has paid in full all fees due under this Rule,
the Commission will recommend to the Supreme Court that the Court reinstate
the attorney’s law license.

7.11. An attorney méy request a hearing before the Commission in regard to a
recommendation of juspension or a recommendation against reinstatement.
Additionally, any attarney not finding suitable relief before the Commission may

petition the Supremel Court for modification or reversal of actions of the
Commission. :

7.12. No attorney suspended under this Rule 21 may resume practice until
reinstated by Order of the Supreme Court.

Section 8. Financing,

8.01. The Commission shall be adequately funded to enable it to perform its
duties in a financially independent and responsible manner. Ferthe-firstyearthat
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8.02.

{a) Provider$ of CLE programs held within the State of Tennessee as a

condition of accreditation shall agree to remit to the Commission an
alphabetical list of Fennessee-attendees and to pay a fee of
$1-252.00 per approved credit hour for paper filings and a fee of
$1.00 per approved credit hour for electronic filings for each
Fennessee-attorney licensed in Tennessee who attends the program.
This provider's fee, along with the list of attendees, shall be
submitted within thirty (30) days after the program is held.

(b} Information contained in the attendance report required by this

section;prby-seetion-5:85; or any Commission requirement under
this Rule; or obtained by the Commission through analysis or
comparison of such reports or information shall be deemed

confidential-and-shal-ret-be-disclosed-by-the-Commission-te-any

8.03. Attorneys attending approved out of state CLE programs, or other
programs for which the sponsor does not report and pay the per-hour fee, shall
be responsible for remitting their individual fees at the rate set under §Section
8.04. This fee shall be paid at the time of, and along with, the report of such

hours.

8.04. The Commission will review the level of the fees at least annually and
adjust the levels as niecessary to maintain adequate finances for prudent
operation of the Commission.

8.05. The Commission shall deposit all funds collected hereunder with the State
Treasurer; all such funds including earnings on investments and all interest and
proceeds from said funds, if any, are deemed to be, and shall be designated as,
funds belonging solely to the Commission. Withdrawals from those funds shall
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only be made by the Commission for the purposes set forth in this rule, and for
such other purposes hs this Court may from time to time authorize or direct.

Section 9. Effective l:)ates of the Rule.

9.01. The establishnﬁient of the foregoing program for Mandatory Continuing
Legal Education for attorneys licensed in Tennessee-atterneys shall be effective
beginning with the ctlendar year 1987 and shalil continue until such time as the
Supreme Court shall determine that its program is no longer in keeping with the
Court's responsibility; to the legal profession in Tennessee and the public which it
serves.

Section 10. Annual CLE Compliance Summary

10.01. Notwithstanding any other provision of this Rule to the contrary, the
Commission shall publish an Annual CLE Compliance Summary of the activities of
the Commission and the CLE reports and requests for exemption received by the

Commission during the preceding compliance year. As part of this summary, the
Commission shall report on the following topics:

{1} The number of courses approved and rejected for
accreditation;

(2)  The number of providers from whom lawyers holding a
Tennessee license have received CLE credit;

(3) The number of credit hours earned by lawyers holding a

Tennessee license, both in the aggregate and in the following
general categories:

(i traditional live seminars;

(i) __live webcasts;

(ili) _ distance learning;

(iv) __pro bono legal representation;
{v) __ teaching and enrollment;

{vi} authorship; and

{vii) _mentoring;
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{4) _ The number of courses offered per provider and the
attendance figures based on the categories above;

(5) The number of lawyers holding a Tennessee license who have
been granted an exemption for the previous compliance year;

(6)  The number of requests for exceptional relief granted by the
Commission during the previous compliance year.

The Commission shall also report generally on the substantive content areas in

which CLE credits are being earned and reported. The Commission’s report
relating to the preceding compliance year shall be published on its website by

September 1.

Section 11. Certificeﬁ'tion of Specialists.

1011.01. The Commission is authorized to establish programs to certify as
specialists attorneys |practicing in this state in such areas of practice as the
Commission may deem appropriate.

1011.02. The Commiission shall implement this program in a manner which will:

@)

(1) Best enhance the ability of the citizens of Tennessee to identify
aftorneys with special competence in particular areas of
pfactice;

)

(2) linimize the administrative costs associated with this program
:z/ contracting with private agencies to perform any or all
p:brtions of a certification procedure for particular specialties
subject to standards established by the Commission;

e
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(3] Insure that the administrative costs of this program are
cbvered by fees assessed to Tennessee attorneys applying for
certification as specialists, or certified or recertified as
specialists, or from annual fees assessed specialists, or from
fees generated under seetienSection 8.02 of this Rule from
cfedits earned by certified specialists in excess of the minimum
requirements of this Rule.

11.03. Ata minimurfn, any certification standards established by the Commission
must provide a reasonable basis for the determination that the lawyer possesses
special competence [in a particular field of law, as demonstrated by the following

means:

(a)

(b)

{c)

(d)

Experiehce: Experience may be established either by a showing by
the lawyer that he or she has completed a list of specific tasks, or
that he or she has spent at least 25% of his or her practice in the
specialty area during the preceding three years.

Knowledge: Knowledge of the specialty area shall be established by a
written lor oral examination, a portion of which must be devoted to
professional responsibility and ethics as it relates to the specialty.

Practice} Management: Any certification standard established by the
Commission must include a self-evaluation checklist for completion
by the attorney to ascertain that he or she has and maintains
approptiate substantive law systems, office procedures, staff training
programs, and accounting controls to assist in meeting the client's
substantive legal needs, communicating adequately with the client
concerding his or her legal matters, and appropriately receiving,
holding} disbursing, and accounting for funds received from clients in
accordgnce with all applicable disciplinary rules. The appropriate
checklist for each specialty certification must be filed by each
certifiec‘%l specialist with the Commission annually.

Quality|Review: Any certification program approved by the

Commission must include a provision for investigation of references
from attorneys or judges, and clients concerning the knowledge,
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skills, ethics, diligence and client relations of the attorney seeking
certification and {with a release from the applicant) the history of
ethical crmplaints and disciplinary actions about the applicant with
the Board of Professional Responsibility. In no event shall any
certifica#ion program require that references be obtained from
specialis@ts certified by that program.

(e) Continuing Expertise: Recertification based on standards approved by
| the Commission shall be required at least every six {6) years.

(f) Malprac:tice Insurance. Any specialist certified under this Rule must
annually file with the Commission proof of the existence of adequate
malprac:tice insurance coverage, unless the specialist is practicing
exclusively as an employee of a governmental agency or agencies, or
exclusively as an employee as in-house corporate counsel for a single
corporatj;e entity.

10 !
11.04. Prior to implegmentation of any certification program, the Commission
shall file with the Supreme Court and publish to the attorneys of Tennessee the

I complete certification standards proposed for that program. For ninety (90) days
after such publication, any person or entity desiring to do so may file comments
on the proposed certification program with the Supreme Court and a copy with
the Commission. The proposed certification program shall be effective upon
entry by the Supreme Court of an Order approving the program either as
submitted by the Commlssmn or with any modifications set forth in the Order.

I 1011.05. Nothingin Ethis plan shall in any way limit the right of any lawyer to
practice in any field clbf law.

| 2011.06. For any certification program established by the Commission, the
Commission shall specifically consider whether the program contains adequate
safeguards to prevent cultural biases in examinations or other matters from
unfairly preventing r inhibiting minority or women attorneys from becoming
certified. Such safeguards may include, but are not limited to, a policy of
including minority and women attorneys in decision-making groups designing and
grading examinations, reviewing references, and other similar matters by any

private agency performing any portion of a certification procedure.
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| 1011.07. The Commission may establish and collect reasonable fees from
attorneys applying fojr certification or recertification, and annual fees from
certified specialists. -

I 1011.08. The Commission shall approve or deny applications for certification and
recertification. The Commission in the exercise of its discretion to approve or
deny such application shall consider the requirements of this Rule, the
certification standards approved by this Court, and any history of disciplinary
complaints. The Commission shall revoke the certification of any attorney whose
qualifications and disciplinary record no longer meet the requirements of this
Rule and any applicable certification standards.
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EXHIBIT C to Petition to Amend Tennessee Supreme Court Rule 21
Number of Tennessee Attorneys Turning 65 in Each Year

H . R . . . . . .
2004 2005 2006 2007 2008 2009 2010 2011 2012 20313 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

: Number of Number of
Year Lawyers Year Lawyers

' Turning 65 Turning 65
2004 218 2014 648
2005 | 239 2015 540
2006 283 2016 687
2007 359 2017 672
2008 387 2018 656
2009 371 2019 681
2010 404 2020 670
2011 532 2021 637
2012 613 2022 656
2013 584 2023 631

|  Number Turning 65

Sﬂurce: Tennessee Board of Professional Responsibility




EXHIBIT D to Petition to Amend Tennessee Supreme Court Rule 21
Stephen Greenhouse, “Working Late, by Choice or Not,” New York Times,

May 9, 2012
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Working Late, by Choioe; or Not

Scthan Buetiner 73 2 plumbing nspecicr v urma.'u. M4 dage taught prizon nmates More Photos »
€, STEVEN GREENHOUSE i
Foolares Waygi 2000 f
1
REPORT after report has made abundantly clear that job growth is
weak, but there's one wide swath of '-bi¢ population where
employment growth is going gangbustérs: older Americans.

A record 7.2 million Americans age 65
and older are working — double the
number 15 years ago — partly because
many alder Americans love to work
and partly because many feel too
financiglly squeezed to retire.

With the value of many 101(k)'s and
homes ftaking a beating during the
Still Working, tWell Intothe mhn and with energy and health
Retirement Years care prices climbing, many who dr d that retirement

was just around the corner have reluctantly kicked their
retirenjent plans down the road.

Special Section

Retirement While the overall number of Americans working has fallen
More articles m: ?npll:}yenl | by 4.4 million since the Great Recession began four and a
‘;t,‘::;:?:;e;:s' planming an half years ago — with many dropping out of the work force

in frustration and some retiring early — the number of

Ameri¢ans 65 and older who are working has jumped by 1.4
million, a whopping 25 percent increase. Some wark as doctors, some in retail, and some,
with an entrepreneurial bent, start businesses in their 6os.

Ameri are healthier longer and living Jonger, making it easier to work past

65. Moreover, it has grown casier for older Americans to continue working as the
B Phich Tmes Articles are trending nght now on Twatler ¥




economy has shifted from physically taxing manufacturing jobs to less grueling service

sector jobs.

In a survey done last year, the Society :

f Actuaries found that 55 percent of older

- Americans who continued working saig they had done so to stay active and involved, while

51 percent said they had done so for a

itional income.

“One obvious reason people are working later is money,” said Steven A. Sass, program
director at the Boston College Center for Retirement Research. “There’s a concern about
what they have in their 401(k) and af jut Social Security ”

benefits until age 66, and for those bor
getting less from Social Security,” Mr.
them a steady income after they retire.

than their parents did from Social Security because
— people cannot obtain full Social Security
after 1957, the age will be 67. “Not only are they

Sass said, “but many don’t have a pension that gives

These factors help explain why 18.5 percent of Americans 65 and older remain in the Labor
force, up from 12.1 percentin 1995. Many have stayed in the work force past 60 because

older Americans seem 10 be paying an

lever-larger share of their incomes toward medical
expenses and because many corporatic:

ns have stopped providing health coverage to

retirees, forcing many to work until Medicare is available at 65,

“Maybe people have recovered from the stock market plunge,” said Sara E. Rix, a senior
. palicy adviser with the AARP Public Policy Institate. “But many people are still anxious

about what may happen to the market|

and that has caused many to delay retirement.”

Here are the stories of five Americans working well past age 65.

Patricia Cotton, 72
Home Care Aide

At age 72, Patricia Cotton toils 60 houj
Friday, she drives the 45 minutes from

s a week as a home care aide. Monday through
her home in Hyattsville, Md., to Washington to care

- for a 98-year-old with heart di
am.

“It’s hard because I have a lot of lifting
over and changes her patient. “But I h
looking forward to it. But then I lost m

and other probl

Each day she works 7 p.m. to 7

to do,” said Ms. Cotton, who often bathes, turns

ave no choice. I had hoped to retire at age 65. I was
y money.”

Ms. Cotton, an immigrant from Trinidad, says she had faithfully put money every few

weeks into her Individual Reti

, entrusting it to a broker.

“Ilost about $150,000," she said. *I'd
My broker had me in high-risk i

been putting money into it the last 25 or 30 years.

s. I didn't pay much attention. He said, ‘You

were doing so good.'

~ But then the recession hit, and her LRIA, lost half of its value — money that had been

d "to

th Social Security check to enable her to retire at

ent her $1,200-a

PP

age 65.

“I thought he was going to do something better for me,” Ms. Cotton said. *I didn't know

better.” When the market nose-dived,
from her LRA. She was disappointed
tax and penalties.

she panicked and withdrew the rest of the money

o discover that she had to pay almost half of that in

“That left me all the way down,” she said. “When I lost my money, there was nothing else 1

=l

could have done. I had to keep going.

Ms. Cotton, a proud, divorced woman

on the second floor of a house that she

who has four children and seven grandchildren, lives

fully paid off over 25 years. A daughter lives on the

i See which Times anlicles are trending right now on Twitter W




She usually returns from work at 8 a.m., has breakfast, goes to sleep at g and wakes up at

3:30 to prepare to return to work.

“When you do something for so long, 3{0\1 get used to it,” she said. “But with that patient,

you have to watch him constantly.”

She receives her monthly Social Sccnrip check and puts it in a safe money market account

that will be her retirement nest egg.

1
|

But when will she retire? “I have to cogtinue for a little while,” she said. “I just hope my
health keeps up. So far it's going pretty good.”

Dr. Rafael Garza, 87
Physician

Dr. Rafael Garza vividly b

the day be ived his medical degree 62 years ago —

it was April 17, 1950, in Monterrey, Mexico. Today, at age 87, he is still going strong,

having moved from the often joy
focusing on wound care.

but frequently grueling practice of family medicine to

. On Mondays, Wednesdays and Friday$ he does his ds at Mission Regional Medical

Center in Mission, Tex., in the Rio Grande Valley, treating bedsores, protecting burn

otims from infections and helpi

g diabetics who have had amputations.

“It seems that I always wanted to be a physician,” Dr. Garza said. “And now thatlam a
physician, I still enjoy practicing medirine.”

Dr. Garza did his residency in family medicine in St. Louis and did follow-up residencies in

Fort Worth and San Antonio, ultimately setting up a family practice in McAllen.

To this day, he speaks lovingly of that $pecialty: “You deliver the mother, then you take

care of the baby, and that child

as your patient, as he grows and develops. It's

been exciting.”

When he first moved to McAllen 55

years ago, there were few doctors in the area; today

there are 600. “There were two surg: and two ob icians, and we were family
physicians, and we were delivering mqre babies than the hospital was at the time,” he said.
“We were doing bouse calls and doing|deliveries — we had an average of five a day. The

time has gone by, and I'm still here.

As much as he loved family medicine, he knew he could not keep running around so much.
So in 1999, at age 74, he switched pradtices by taking a series of courses in wound care. “1
thought that would be a slower practide,” he said. Now he sees only inpatients, handling a

load of 12 to 18 people.

The emergency room takes care of the|trauma, he noted, while he does the meticulous

{follow-up, trying to ease pain and repair

A ded h
pSY

and

“We have a lot of people in this area who have diabetes, and they don't have a faniily
doctor, and they neglect their diabetes,” he said. “Complications show up, and then there
are sometimes amputations. [ don't trgat diabetes. But I do see the pressure ulcers *

- “Believe it or not, I still enjoy it very much,” he said. ‘I've been there so long, everybody is
very supportive of me. I get a lot of appreciation.”

Carol Berman, 77
Retail Clerk

assistant to the head of a start-up cellphone company in Columbus, Ohio. That company

In many ways, Carol Berman, 77, haci{charmed career. In 1983, she began as executive

merged with another, and soon she w:

executive assistant to the head of Cellular One.

After several more mergers, she found herself assistant to the chief executive of Verizon

rvvIreIessT

. See which Times arlicles are rending nght now on Twitter ¥



She retired in 2000, at age 66. “I loved
a fossil in the company,” she said.

my job, and I would have stayed, but I was already

So she moved to West Palm Beach, expecting a relaxed, fulfilling life as a grandmother —
she has three daughters, two stepdaughters and seven grandchildren, six of them girls.

“I worked all my life,” Ms. Berman sai(i. “When we moved to Florida to retire, I pictured

myself sitting by the pool and playing

these people start playing at 6 p.m. Yoy

Isaid, ‘I can’t do this.’ And so I started

rds and mah-jongg. I tried that, and I found out
have to start dinner at 5 so you can be in bed by 8.
looking for things to do.”

She applied for jobs at a nearby mall, apd when the Dillard’s department store there

offered her a position, she leapt at the ¢,

mainstay in the store’s Ralph Lauren P
play polo in the Palm Beach area.

pportunity. That was 10 years ago; soon she was a
plo department, which attracts many shoppers who

“Our Polo shop is gorgeous,” she said. "It doesn’t just happen. The people who work there

make it beautiful.”

Ms. Berman said she loved the job in th

pressure,” she said. “It was easy to sell.

e beginning. “There was not the same kind of
Times were good. We're near the polo grounds, so

we get a lot of equestrians who come frpm overseas to play polo, and many remember me.”

But financial bubbles burst, sales at the

Polo shop slowed, and Dillard’s management

raised the pressure. “This whole retail thing is very difficult,” Ms. Berman said. “I enjoy the

people. [ enjoy the customers. But ther
meet. For me it's $244 an hour. I've ha;
an hour. But now I'm down to $13.”

“I'm really good at this,” she added, bu
to slide.

B is & lot of pressure. We have quotas we have to
d two pay cuts for missing my quota. I earned $16

the recession and cuts in advertising caused sales

. “I'm looking for additional things to dri:hat would give me more satisfaction,” she said.

i She plans to join a committee that fighls to prevent cuts in Social Security and Medicare.

William Buettner, 78

: Plumbing Inspector

. William Buettner, the son of a plumber,

“My dad wanted to be a lawyer, but he

: want you to be a lawyer.’ [ said, ‘Pop, I
i going to be a lawyer, you're going to ha

! Around the time he was leaving that jzt,
" asked him whether he could help out

So he became a plumber. He did privat
become a plumbing instructor at Patux
Md.

“I felt safer in the prison than I did in t
problem. They didn’t look at the teach¢
trying to help them. Many times they'd
wouldn’t be here today.’”

At age 62, he retired from the prison. “
there,” he said. “But at the end of a yea)
bored.”

grew up in Baltimore, near Pimlico Race Course.

didn’t become one,” Mr. Buettner said. “He'd say, ‘I
don’t want to be a lawyer.’ He said, ‘If you're not
ve to be a plumber.’”

le plumbing jobs until age 45, when he quit to
ent, a maximum-security state prison in Jessup,

he street,” Mr. Buettner said. “I never had any
rs like they looked at the guards. They saw usas
say, ‘Mr. Buettner, if I had you as a father, I

I took a year off, thinking, I'm glad to get out of
r, I couldn’t wait to get back to work. I was just

The prison director invited him back, And he taught at Patuxent for two more years.

the plumbing inspector for the City of Annapolis

me or two days a week.

That was 12 years ago, and at 78, Mr. Buettner is still a plumbing inspector for the city.
Although Annapolis has many historically protected buildings, there are plenty of

mmercial jobs and residential renovations that
See which Times articles are trending right now on T

re%uu-e inspections.
er. ¥




“I like to be active,” Mr. Buettner said.

“I go into apartment buildings, and it's threc stories

up or three floors down. And it keeps my mind sharp, the contact with other people.”

“When I started, I felt it was good to m

iake some extra money,” he said. “But now with this

economy, and property taxes and gas prices going up, it's feeling like very helpful money.”
He earns about $18,000 a year from his inspection work, examining whether plumbers

used the right piping and did the work

{properly.

“I've been a master plumber for 45 or o years, and there doesn’t seem to be the pride in

workmanship that there was years ago
Now everything is plastic. Years ago, it|

| pipe. You can take your shoe and step
i through it. With cast-iron pipe, they di
! the wall, it sounds like Niagara Falls.”

” he said. “It's more speed and get the job done.
was cast-iron pipe and lead. Now it’s plastic PVC
n it, and it will crack. A rat or mouse will chew
dn’t even try. If you flush a toilet with PVC pipe in

Mr. Buettner, who plans to retire at age 80, sees another disturbing change: “Today it's

always, ‘Go get a new one.’ Don't repai
thing.”

Ethel Rusher, 72
Louise King, 92

Retail Workers

anything. Tear it out, throw it out, and get a new

Last Feb. 18, Walmart phased out Eth? Rusher’s and Louise King's positions as people

greeters at its store in Bremerton, Was|

! stocking shelves, Saturdays through Wi
i department.

Ms. Rusher is 72, and Ms. King — who

h., 15 miles west of Seattle. The two are now
eduesdays, in the health and beauty aids

is Ms. Rusher's mother — is 92, making her one of

the oldest of Walmart's 1.4 million employees in the United States.

“I don't think Social Security is enough|to retire on,” said the daughter, explaining why she

was still working.

Ms. King said that she continued to work because “I don’t want to sit down and die.” The
daughter was quick to add, however, “If she didn’t live with us, she’d need it financially,

too.

Ms. Rusher said: “Right now I'm satisfied working. I drive my mother back and forth.
Although sometimes it's hard to go to work, but not always.”

Their job involves helping customers a|

nd stocking and straightening up shelves with skin

creams, shampoo, toothpaste and aspirin. Because Ms. Rusher badly hurt her back years
ago lifting patients while working at a Bospital, doctors have ordered her not to lift more
! than 15 pounds or work on a ladder. She makes sure her mother doesn’t do strenuous work
! either.

. What Ms. Rusher likes most about working at Walmart are the people. “We have
| customers who hunt you up and like talking with us,” she said. “Some will even hug you.
" They miss us at the front. The store still has four greeters. They said they had too many.”

She and her mother work 35 hours a w
days off — Thursday and Friday — mother and daughter do laundry, go to doctors and see
. their children, grandchildren and great-grandchildren. Ms, Rusher said she had five

: children, three in Bremerton and two i
' them in Bremerton.

eek, from 3 to 11 p.m., five days a week. On their

h California, as well as 13 grandchildren, seven of

Ms. Rusher, who has worked for Walmart for five years, said she planned to retire in two
© years, when her 401(K) plan fully vests
- instead of retiring.

— although she said she might cut back to part time,

SRERIRS AHRENIRTes e tAifluirg A i A Fartales wedding dresses and stuff.”




“A lot of people who work at Walmart:tell us we should retire,” Ms, Rusher said. “But we
just enjoyit.”

- “Some people,” she added, “just say th'ey wish they still had their mothers, that I'm lucky.”

i A version of this article appeared in print on May IOL 2012, on page F1 of the New York edition with tne headline: Working
. Late, by Choice or Not.
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EXHIBIT E to Petition to Amend Tennessee Supreme Court Rule 21
Complaints Filed with the Board of Professional Responsibility in 2013

i
i

, Complalnfs Fvlied Active Attorneys in Tennessee as of 8/22/2013
13,162 21,142
' : Number ;;;Aae:Gr;ogp Peé?{::’;:;tat Number Age Group Per;:tr:r:::td

1,139 65;- 8.65% 2,827 65+ 13.37%
3,206 55-64 24.36% 4,588 55-64 21.70%
4,096 45-54 31.12% 4,645 45-54 21.97%
3,453 35-44 26.23% 5,398 35-44 25.53%
1,268 25-34 9.63% 3,684 25-34 17.43%

Table 2:

Number of Complaints filed with the Board of

Professional Responsibility for Calendar Year

2013,

Sourc?: Tennessee Board of Professional
Resporsibility




RpIg J3pJQ uoisuadsng ayy Jo Aijua uodn 00'00S$ JO 934
13pJQ jeud jo Aiu3 vodn leuly jo Anju3 uodn 00°005% uoisuadsng (euotippe ue Jnduj skawione Juendwod-uoN 80'L
uno) awasdns
Sny-sT Sny-g1 a0} 2P0 dsng jeuy 3yl SUWGNS UOISSILWOT) 10
3P UOISUIASNS eJq WOJ) [RAOWI
any-or Any-01 %935 pue dueydwo) JO JARPYLY ue 3y sAauione eydwo) 90,
Inf-1 Inf-T J3PIO voisuadsng yeup sasedasd uoissUWO) S0
piedun ujewas $33) 3s1N03 313 0
JUSDYIP UIBWDS SINOY JFYUI i 00°00Z$ JO 334 oueidwio)
un(-1 unf-T 00°00Z% -uoN Sununuo?) [euonippe ue Jndul sAaulone Juelduiod-uoN Yo't
hew-1¢ Aew-TE aoueydwio) jo uAeplyyY ue ajly shausone weldwo) v0'L
*a34 Joueljdwo)-uoN Juinuiuo) ayy
JNOUI PINOM AUI0NE 31 ‘IBABMOY ‘3w 1ey) Je Jueldwoduou
1as 41 -394 Aue 3uninoul 31059q JuawAed Jw?i 03 T
auny jnun uaaid ase $3a3f 25.n03 317 piodun Yum sAaulony
* SN0y 31pas3 37 UL AJUSIDYSP B 3ABY OUM SA3usONR 00°00T$ 0 324 32ueydWOE)-UON Jenty)
10§ Ajuo Inq ‘T Asenuef Lo passasse 3q 934 aduel|dwod ue JNJul $334 3SIN03 31D pledun 1o sanoy 313 Ut AJuanyap
~UON [RIMU} 3Y3 JBLI SPUBLILLIDIAI UCISSILILIOD) Sy JRN-TE 00°00TS 2 J2Y2 3Aey Oym sAausonie ‘Auaun) SN0y JUSPYAQ £0°L
0L uolIRS
235 *T aunf uo paJaddiiy aq JjIM YoIym ‘34 3oueldwod
Aew-1¢ Aew-tg uou 3 > pIoAe 03 3uedwo) |jNny SYSi|qeIsa Ausony 0t
1dy-0¢ JeN-TE sAausoye 01 33uel|dwo)-UoN JO 3INON S|IBW LUOISSRUWO) 202
) ’ T T T T $994 predun JO SJNOY JUINYIP JAYUD YHIM
1dy-0g 1eN-TE JUeljdWOI-UCU UIBWIAS OYM SABUIOZIR SBLJUSP! LOISSILIWOD) 102
JRN-TE JeW-T UOISSILILLOY) O} SYY L) pue a3a|dwod shausony 209
shausone
Q34-82 ue-T€ Jie 03 (,SYV,,) BWa3els 110daY [ENUUY S|IeW UOISSIWIO) 109
passassy aJe
PISSISSY ML 394 PIYM Uo $394 YoM UO P V5994 HPUNL MIN “””“F A3 uoII§
sajeq maN pasodord sajeq waun) J0 sodAy pasodoid »}

£ pue 9 SU0NIAS Ul YLIo4 33§ $3JNPaJ0LJ duel dwo)
1z Y YN0 awasdng 3ISSBULIL PUIWY 0} UCIUII 03 4 LIGIHXI




List of Individuals and Organizations
Receiving Notice of the Foregoing by Mail




Libby Sykes

Administrative Director
Administrative Office of the
511 Union St Suite 600
Nashville TN 37219

John Willis

President, Anderson County
University of Memphis Cecil
1 North Front Street
Memphis, TN38103

Emily Campbell Taube
Adams and Reese LLP

80 Monroe Avenue, Ste 700
Memphis, TN38103

Hewitt Chatman

President, Ballard-Taylor Bar
511 Algie Neely Rd
Denmark TN 38391

John White

President, Bedford County
Bobo Hunt & White

P O Box 169

111 North Spring St Ste 202
Shelbyville TN 37162

Jeffrey Kinsler

Dean, Belmont University Co
1900 Belmont Blvd
Nashville TN 37217

Imad Al-Deen Abdullah
President, Ben Jones Chapter

Baker Donelson Bearman Cal
165 Madison Ave #2000

Courts

C..

|Association

lege of Law

+ National Bar Association
dwell...

Memphis, TN38103

Andrew Frazier
President, Benton County
P O Box 208

116 E Main

Camden TN 38320

James Snyder

President, Blount County

Law Office of James H. Snyder, Jr.
345 S Hall Rd

Alcoa, TN37701-2643

Sandy L. Garrett

Chief Disciplinary Counsel

Board of Professional Responsibility
10 Cadillac Drive, Suite 220
Brentwood, TN 37027

Lela Hollabaugh

Chairman of the Board

Board of Professional Responsibility
1600 Division Street, Suite 700
Nashville, TN 37203

Bill Brown President

Bradley County Bar Association
William J. Brown & Associates
PO Box 1001

Cleveland, TN37364

Lesley Tiller

President, Bristol County
Office of The District Attorney
P.O. Box 526

Blountville, TN 37617

Kristie Anderson

President, Campbell County
PO Box 196

Jacksboro TN 37757



Matthew Maddox i
President, Carroll County |
Maddox Maddox & Maddox |
P O Box 827 '
19695 E Main St

Huntingdon TN 38344

Jason Holly

President, Carter County
Holly & Holly PLLC
420 Railroad Street
Elizabethton TN 37643

Williarm Kratzke
Dean, Cecil C. Humphreys School of Law
University of Memphis Cecil C....

1 North Front Street
Memphis, TN38103

Lynda Hood

Executive Director
Chattanooga Bar Association
801 Broad St Suite 420 Pioneer Bldg
Chattanooga TN 37402

Robin Miller
President, Chattanooga Bar Association
Spears Moore Rebman & Williams
PO Box 1749
Chattanooga, TN 37401

Lynn Newcomb

President, Cheatham County
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