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SPEAKERS

Sarah Y. Sheppeard, of Knoxville is a shareholder of Lewis Thomason PC, whose practice
includes domestic relations, estates and probate, and other civil areas. She is a Rule 31
Mediator and a member of the National Academy of Distinguished Neutrals. She is a past
President of both the Tennessee and Knoxville Bar Associations and a Fellow of the
American, Tennessee and Knoxville Bar Associations.

Lucian T. Pera is a partner in Adams and Reese LLP, whose practice includes legal ethics,
media law, and commercial litigation.The ABA Center for Professional Responsibility
recently bestowed on him the prestigious Michael Franck Award, their highest award for
work in the field of ethics and professional responsibility. For more than a decade he led the
TBA committee that drafted Tennessee’s current ethics rules and served on the ABA
committee that substantially revised the ABA Model Rules of Professional Conduct in 2002.
He has served as Treasurer of the ABA and President of the TBA.

Wade V. Davies is the Managing Partner at Ritchie, Dillard, Johnson & Stovall, P.C. in
Knoxville. His practice is primarily criminal defense. He is a Fellow of the American College
of Trial Lawyers. He has served two terms as a member of the Board of Professional
Responsibility, is on the Executive Committee of the Tennessee Association of Criminal
Defense Lawyers, and is a past President of the Knoxville Bar Association. He is also Board
Chair of the McNabb Center.

Edward D. Lanquist, Jr. is a shareholder with Baker Donelson, located in its Nashville
office. His practice involves patent, trademark and copyright litigation, intellectual property
counseling, trademark prosecution and technology law. He is extremely active in the legal
community and with charitable organizations, is a frequent CLE lecturer on a wide variety
of topics, and a Rule 31 mediator. Ed served as Tennessee Bar Association General Counsel
for seven years, is the current Vice-President and will be TBA President in two years.

THE ONES WE MISS

Donald F. Paine started the Tennessee Law Institute in 1972 and was our mentor, chief
researcher, beloved leader and great friend to the bench and bar alike, even as he fought
cancer for over 34 years. His death in November of 2013 left a huge void in our hearts, but
his research techniques and teaching style have continued, making TLI the quality program
it has been for over five decades.

John A. Walker, Jr. joined TLI in its second year and was an integral part of the commercial
law aspects of our program until his retirement for health reasons in 2011. John passed away
in September 2016.

John M. Smartt, although never a lecturer, was TLI’s administrator for fifteen years. He
was our ringmaster, cheerleader, and was even known to talk a legal secretary into pulling an
attorney out of a deposition for an important message: “Joe, I see you haven’t signed up for
the seminar yet, and [ sure wouldn’t want you to miss it!”” Ironically, John’s death was within
a week of Don’s.

We miss them all, as we continue to carry on the mission of TLIL

i



FIRST DAY
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DOMESTIC RELATIONS, CONFLICTS, JUVENILE LAW
AND EDUCATION LAW

BREAK

COMMERCIAL LAW

CRIMINAL LAW AND PROCEDURE
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EVIDENCE

BREAK

ETHICS AND PROFESSIONALISM
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ETHICS AND PROFESSIONALISM

TORTS, WORKERS’ COMPENSATION, INSURANCE
BREAK

CIVIL PROCEDURE, ALTERNATIVE DISPUTE RESOLUTION
CONTRACTS, BUSINESS ORGANIZATIONS,
GOVERNMENT

BREAK

ESTATES, CONSERVATORSHIPS AND TRUSTS, TAXATION
INTELLECTUAL PROPERTY, TRADE REGULATION,
CONSUMER LAW, ANTITRUST

BREAK

BANKRUPTCY, CONSTITUTIONAL LAW

BREAK

PROPERTY, ENVIRONMENTAL LAW

CIVIL RIGHTS, EMPLOYMENT LAW, ERISA

il



In preparation for this program, the faculty reads all statutes and opinions
(reported and unreported) directly affecting the Tennessee lawyer in the following
sources:

Public Acts of the Tennessee General Assembly

Public Laws of the United States Congress

United States Supreme Court Opinions

Opinions from the Tennessee Supreme Court, Court of Appeals,
and Court of Criminal Appeals

Opinions from the Sixth Circuit Court of Appeals

Bankruptcy Reporter

Tennessee Ethics Opinions

We subscribe to several state and national secondary sources, including the
following:

Tennessee Attorneys Memo
Tennessee Bar Journal

ABA/BNA Lawyers’ Manual on Professional Conduct
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DOMESTIC RELATIONS

Termination of Parental Rights; Adoption
A. Voluntary Delivery of Infant

Chapter 1008, Public Acts 2022, amending T.C.A. § 36-1-142 and various other statutes eff.
May 9, 2022.

T.C.A. § 36-1-142 and related statutes that permit the voluntary delivery of a newborn 14 days or
younger to certain specified facilities now also permit the placing of the baby in a “newborn safety
device” located in a participating police station, fire station or hospital. This can give the mother
the ability to remain anonymous.

B. Standing to File for Termination

Chapter 937, Public Acts 2022, amending T.C.A. § 36-1-113 and various sections of Title 36,
Chapter 1, Part 1 and adding T.C.A. § 36-1-149 eff. July 1, 2022.

This public act expands the definition of severe child abuse for purposes of termination of parental
rights and giving a parent standing to file a petition to terminate the parental rights of the abusive
parent, declares all adoption records to be a public record when 100 years have elapsed since the
date the adoption was finalized, and makes various other changes in regard to termination of
parental rights and adoption.

C. Exclusion of Mother’s Rebuttal Witness Not a Denial of Fundamental Fairness
In re Matthew K., No. E2020-00773-COA-R3-PT (Tenn. Ct. App., Frierson, Aug. 13, 2021).

“This consolidated appeal involves termination of parental rights in a case focusing on Zayne R.,
the minor child of Brittney R. (‘Mother’) and Joseph D., and Matthew K., the minor child of
Mother and Joshua K. In June 2019, Mother's parents, Larry R. (‘Grandfather’) and Bertha R.
(‘Grandmother’) (collectively, ‘Grandparents’), filed two petitions in the Hamilton County Circuit
Court (‘trial court’), seeking termination of Mother's parental rights, respectively, to Zayne R. and
Matthew K. (collectively, ‘the Children’). The Children had previously been removed from
Mother's custody and placed in the custody of Grandparents pursuant to an order entered by the
Hamilton County Juvenile Court (‘juvenile court’). Following a consolidated bench trial, the trial
court granted Grandparents’ termination petitions based upon its finding by clear and convincing
evidence that Mother had abandoned the Children by failing to visit and by failing to financially
support them during the statutorily determinative period. The trial court further found that it was
in the Children's best interest to terminate Mother's parental rights. Mother has appealed.
Discerning no reversible error, we affirm the trial court's final orders terminating Mother's parental

rights.”

“Mother contends that the trial court erred in precluding her three rebuttal witnesses from testifying
during trial, predicated on her failure to comply with Eleventh Judicial District (Hamilton County)
Local Rule of Civil Practice 8.02(c) requiring parties to file and serve a witness list at least ten
business days before trial. Mother specifically argues that (1) the trial court could not have
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undertaken ‘the thorough fact-finding’ process required for parental termination hearings based
solely on the parties’ testimonies, particularly considering that all rebuttal witnesses would have
had information relevant to the grounds of abandonment and best interest of the Children; (2) the
trial court could have imposed a sanction less harsh than barring the testimony of the three
witnesses; (3) Grandparents were not unfairly disadvantaged by the late notice and had ‘implicit
and explicit notice of the witnesses’ because the witnesses were present in the gallery during the
December 4, 2019 hearing and Grandparents knew each witness; and (4) Mother was not afforded
a fundamentally fair procedure due to the trial court's ruling preventing these witnesses from
testifying at trial.”

“Although Mother's position is not entirely clear, we discern two primary arguments with regard
to the trial court's enforcement of its local rule and exclusion of witness testimony. First, Mother
ostensibly argues that the trial court's enforcement of Local Rule 8.02(c) and its resultant decision
to exclude the testimony of her witnesses impaired her ability to receive a fundamentally fair
termination proceeding. Moreover, although Mother never references the phrase, ‘abuse of
discretion,” she also appears to argue that the trial court abused its discretion by prohibiting her
witnesses from testifying, particularly when these witnesses could have offered evidence relevant
to the grounds for termination and the best interest of the Children.

“The question of whether a trial court's exclusion of rebuttal witnesses’ testimony renders a parental
termination proceeding fundamentally unfair appears to be a matter of first impression for this
Court. Mother provides no authority for her contention that the trial court's enforcement of its local
rule and exclusion of rebuttal witnesses’ testimony rendered the termination trial fundamentally
unfair. We likewise have found no such authority. Upon careful review, we determine that the trial
court's decision to exclude the evidence did not render the termination trial fundamentally unfair.

“A parent's right to the care and custody of her children is ‘among the oldest of the judicially
recognized liberty interests protected by the Due Process Clauses of the federal and state
constitutions.’ In re Audrey S., 182 S.W.3d 838, 860 (Tenn. Ct. App. 2005). However, the contours
of due process have not always been clear. As the United States Supreme Court noted in Lassiter
v. Dep't of Soc. Servs. of Durham Cty., N.C., ““due process” has never been, and perhaps can never
be, precisely defined,” and it is ‘not a technical conception with a fixed content unrelated to time,
place, and circumstances.’ 452 U.S. 18, 24 (1981) (quoting Cafeteria Workers v. McElroy,367 U.S.
886, 895 (1961)). Nevertheless, it is clear that the concept of due process ‘expresses the
requirement of “fundamental fairness.”” Lassiter, 452 U.S. at 24.

“Beyond the essential requirements of notice and an opportunity to be heard in a meaningful time
and manner, see In re Carrington H., 483 S.W.3d at 534, fundamental fairness is also difficult to
precisely define, see Lassiter, 452 U.S. at 24 (noting that ‘fundamental fairness’ is a ‘requirement
whose meaning can be as opaque as its importance is lofty’). However, the United States Supreme
Court has delineated three elements to balance when determining exactly what due process requires
of courts. Those three factors are as follows:

First, the private interest that will be affected by the official action; second, the risk of an
erroneous deprivation of such interest through the procedures used, and the probable value, if
any, of additional or substitute procedural safeguards; and finally, the Government's interest,
including the function involved and the fiscal and administrative burdens that the additional
or substitute procedural requirement would entail.



“Mathews v. Eldridge, 424 U.S. 319,335 (1976). Although we have located no Tennessee appellate
decision addressing this particular question, and as a result no Tennessee decision applying these
elements to this specific issue, the Michigan Court of Appeals has done so in a decision, /n re S.M.,
that we discern to be instructive and persuasive. See In re S.M., No. 220706, 2000 WL 33389746
(Mich. Ct. App. Dec. 26, 2000); see also Summers Hardware & Supply Co. v. Steele, 794 S.W.2d
358, 362 (Tenn. Ct. App. 1990) (‘Cases from other jurisdictions ... are always instructive,
sometimes persuasive, but never controlling in our decisions.”). We therefore will address in turn
each due process element as applied to the facts of this case.”

“The private interest at stake in this action is one of great significance and constitutional import
because a parent's right to the care and custody of her children is a fundamental and ‘recognized
liberty interest[ ].” In re Audrey S., 182 S.W.3d at 860. Moreover, the United States Supreme Court
has explained that ‘a parent's desire for and right to “the companionship, care, custody and
management of his or her children” is an important interest that ‘“‘undeniably warrants deference
and, absent a powerful countervailing interest, protection.”” Lassiter, 452 U.S. at 27 (quoting
Stanleyv. Illinois, 405 U.S. 645, 651 (1972)). The termination of a person's parental rights has been
described by the United States Supreme Court as a “‘unique kind of deprivation,” Lassiter, 452 U.S.
at 27, and recognized as ‘final and irrevocable,” Santosky v. Kramer, 455 U.S. 745, 759 (1982). By
reason of the magnitude of the termination of parental rights, a ‘parent's interest in the accuracy and
justice of the decision to terminate his or her parental status is, therefore a commanding one.’
Lassiter, 452 U.S. at 27. As such, the stakes involved for Mother are “profoundly high’ and would
weigh in favor of a finding that the preclusion of Mother's rebuttal witnesses’ testimony rendered
the termination proceeding fundamentally unfair. /n re Audrey S., 182 S.W.3d at 861.”

“The second element to be considered is the risk that Mother would be erroneously deprived of her
interest in the care and custody of the Children through the procedure used. In this case, the
procedure relates to the trial court's enforcement of its local rule and consequent exclusion of
testimonial evidence. Whether the trial court risked erroneously depriving Mother of her parental
rights fundamentally depends on whether the testimony of her witnesses could have affected the
outcome of the trial.

“We note that the question of a risk of erroneous deprivation of Mother's parental rights is
significantly impacted by Mother's failure to make an offer of proof at trial in compliance with
Tennessee Rule of Evidence 103(a). This failure ordinarily renders the issue waived. See Hill [v.
Hill, No. M2006-01792-COA-R3-CV], 2008 WL 110101, at *5 [(Tenn. Ct. App. Jan. 9, 2008)]
(‘Generally, the appellate courts will not consider issues relating to the exclusion of evidence when
this tender of proof has not been made.”). Tennessee Rule of Evidence 103(a) provides:

(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling which admits or

excludes evidence unless a substantial right of the party is affected, and

% %k ok
(2) Offer of Proof. In case the ruling is one excluding evidence, the substance of the
evidence and the specific evidentiary basis supporting admission were made known to the
court by offer or were apparent from the context.

“Therefore, we generally cannot assign error to the trial court's exclusion of evidence if the party
failed to offer the trial court the substance of the evidence. Hill, 2008 WL 110101, at *5. A party
may make an offer of proof by ‘presenting the actual testimony, stipulating the content of the
excluded evidence, or presenting a summary, oral or written, of the excluded evidence.’ Id. In Hill,
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this Court decided that it could not determine whether the trial court's erroneous exclusion of a
parent's rebuttal witness testimony at a trial involving modification of custody had affected the
outcome of the trial because the mother had not submitted an offer of proof. /d. at *6. The Hill
Court concluded in pertinent part:

An erroneous exclusion of evidence, however, does not require reversal unless we can
determine the evidence would have affected the outcome of the trial had it been admitted. The
appellate courts cannot make such a determination without knowing what the excluded
evidence would have been.

“Id. at *5 (internal citations omitted).

“In Tennessee, two exceptions exist relative to the requirement for parties to make an offer of proof.
Id. One exception is provided by the rule itself, stating that error may be found if ‘the substance of
the evidence and the specific evidentiary basis supporting admission ... were apparent from the
context.” Tenn. R. Evid. 103(a)(2). The remaining exception derives from this Court's adoption of
an exception expounded in First Nat'l Bank & Trust Co. v. Hollingsworth, 931 F.2d 1295, 1305
(8th Cir. 1991), and occurs when the ‘exclusion of evidence seriously affects the fairness of the
trial.” Hill, 2008 WL 110101, at *5 (citing First Nat'l Bank & Trust Co. v. Hollingsworth, 931 F.2d
1295, 1305 (8th Cir. 1991)). Considering the question before us, we determine that neither
exception applies to our analysis.

“Regarding the first exception, although we find that a portion of Aunt's testimony was apparent
from the context, this is insufficient to cure Mother's failure to make an offer of proof. Based on
Mother's counsel's questioning of Grandfather, it appears that Mother was intending to call Aunt
to testify that Grandfather had contacted her and asked her not to testify on Mother's behalf. This
is the only substance of expected testimony from any of the three witnesses that is apparent from
the context at trial. Although Mother's counsel informed the trial court that she needed to ‘have
additional testimony to rebut claims that were made and statements that were made here on the
record’” and included in her appellate brief that these rebuttal witnesses had ‘relevant information
related to the grounds for termination and a best interest analysis,” these broad statements do not
constitute a sufficient offer of proof and do not illuminate the substance of what these witnesses’
testimony would have been at trial.

“In the absence of an offer of proof, we have been provided no foundation upon which to analyze
whether the exclusion of Mother's witnesses’ testimony would have affected the outcome of the
trial and thereby placed Mother's parental rights at risk of being erroneously terminated. Although
we could surmise that these witnesses would have offered relevant information to specifically rebut
Grandmother's claims regarding visitation and Grandmother's denial that she and Grandfather
prevented Mother from visiting the Children, Mother's counsel did not proffer that evidence.
Consequently, we will not presume that the testimony of Mother's rebuttal witnesses would have
affected the outcome of the trial or that the trial court's decision to prohibit these witnesses from
testifying created a risk of erroneous deprivation of Mother's parental rights.

“As noted previously, we find the Michigan Court of Appeals’ decision in In re S.M., a parental
termination case, persuasive concerning this query. 2000 WL 33389746. The trial court in In re
S.M. excluded testimony from the father's witnesses because he filed a witness list after the trial
court's deadline and failed to include sufficient information for the opposing party to investigate
the witnesses. /d. at *1. The trial court rejected the father's request for a one-week adjournment,
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citing the court's ‘congested docket, the risk of violating the six-month rule of MCR 5.972, and the
inconvenience to the children's mother ... who had traveled to the court from North Carolina.’ /d.
at *1. In determining whether the trial court's enforcement of its scheduling order and exclusion of
the evidence violated the due process requirements for a termination proceeding, the appellate court
considered the due process elements enumerated in Lassiter and Mathews. Id. at *3.

“The Michigan appellate court ultimately concluded that there was no risk of an erroneous
deprivation of the father's parental rights considering that the father's witnesses were all character
witnesses, they did not observe the incidents that the petitioner alleged, and they would have
‘offered little support to respondent's defense....” Id. In sum, the father could not show that the
outcome of the trial would have been different had the trial court permitted him to present the
witnesses. /d. Inasmuch as Mother failed to make an offer of proof before the trial court in the
instant action, we determine that she similarly cannot demonstrate that the outcome of the trial
would have been different or that the trial court risked erroneously terminating her parental rights.”

“Notwithstanding the absence of an offer of proof from Mother, we can discern to some degree that
there was little risk of an erroneous deprivation of Mother's parental rights because her own
testimony supported the trial court's findings that she had failed to support the Children during the
Determinative Period and failed to counter Grandparents’ claims that Mother's visitation with the
Children was anything more than token. With regard to her failure to support, Mother
acknowledged that she did not provide regular support to the Children when she proffered that she
was unaware she had an obligation to do so. Mother has failed to explain how additional testimony
from other witnesses would have affected the trial court's conclusion that Mother failed to provide
support during the Determinative Period when her own testimony confirmed such failure.

“Concerning her failure to visit, Mother testified that she had visited the Children between ten and
thirteen times during the Determinative Period and that she would have visited more regularly had
it not been for Grandparents’ obstruction. However, in contrast to Grandmother, Mother did not
provide specific dates and could only testify that she ‘probably’ visited the Children a certain
number of times in February and May of 2019. In addition, Mother presented only one text
message conversation occurring during the Determinative Period reflecting an unsuccessful
attempt, and her only attempt, to schedule a visit with the Children on the same day, affording
Grandparents little advance notice.

“Therefore, inasmuch as Mother's own testimony and documentary evidence did not rebut the trial
court's findings that she had failed to support the Children and failed to engage in more than token
visitation with them, we determine that there was little risk that the trial court would erroneously
deprive Mother of her parental rights by declining to allow her to present testimony by her rebuttal
witnesses in violation of the court's local rule.”

“The third element to be considered is the government's interest, ‘including the fiscal and
administrative burdens that the additional or substitute procedures would entail.” Mathews, 424
U.S. at 321. In this case, the trial court maintained a responsibility to protect a stated government
interest in an expeditious adjudication for the benefit of the Children. As our Supreme Court has
previously noted:

In parental termination proceedings, the burdens of extended litigation fall most heavily upon

children—those most vulnerable and most in need of protection, stability, and expeditious
finality. “There is little that can be as detrimental to a child's sound development as uncertainty
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over whether he is to remain in his current “home,” under the care of his parents or foster
parents, especially when such uncertainty is prolonged.” ‘Due to the immeasurable damage a
child may suffer amidst the uncertainty that comes with such collateral attacks, it is in the
child's best interest and overall well[-]being to limit the potential for years of litigation and
instability.’

“In re Carrington H., 483 S.W.3d at 533 (internal citations omitted). This interest in ‘expeditious
finality’ is also codified in Tennessee Code Annotated § 36-1-113(k) (Supp. 2020), which provides:

The court shall ensure that the hearing on the petition takes place within six (6) months of the
date that the petition is filed, unless the court determines an extension is in the best interests
of the child. The court shall enter an order that makes specific findings of fact and conclusions
of law within thirty (30) days of the conclusion of the hearing. If such a case has not been
completed within six (6) months from the date the petition was served, the petitioner or
respondent shall have grounds to request that the court of appeals grant an order expediting the
case at the trial level.

“In addition, the General Assembly has expressly stated its intent that ‘the permanency of the
placement of a child who is the subject of a termination of parental rights proceeding or an adoption
proceeding not be delayed any longer than is absolutely necessary consistent with the rights of all
parties....” Tenn. Code Ann. § 36-1-124(c) (Supp. 2020).”

“Finally, we note that ‘Tennessee court rules, statutes, and decisional law are already replete with
procedures, some previously described herein, designed to ensure that parents receive
fundamentally fair parental termination proceedings.” In re Carrington H., 483 U.S. at 533. We
decline to add to these protections the requirement that trial courts must disregard their local rules,
as well as a party's failure to comply with said rules, in order to ensure that parents can present
rebuttal witnesses, particularly when the party had ample time to comply with the local rules and
then failed to afford herself of procedural safeguards at trial by failing to make an offer of proof or
request a continuance.

“Moreover, Tennessee Rule of Appellate Procedure 36(a) provides: ‘Nothing in this rule shall be
construed as requiring relief be granted to a party responsible for an error or who failed to take
whatever action was reasonably available to prevent or nullify the harmful effect of an error.”
Mother was responsible for failing to provide the opposing side with a witness list by the deadline
prescribed by the local rules after being granted a nearly two-month continuance at her request. Not
only did Mother fail to avail herself of procedural safeguards in the trial court, she also failed to
preserve any objection or provide this Court with sufficient proof to properly evaluate her due
process claim. Considering in total that Mother failed to establish that a risk existed that the trial
court would erroneously deprive her of her parental rights, the trial court maintained a responsibility
to protect a clear government interest in an expeditious adjudication, and Mother failed to request
any substitute procedural safeguard, we hold that Mother's termination proceeding was
fundamentally fair.”

Parentage

A. Voluntary Acknowledgment of Paternity; Statute of Limitations Deleted



Chapter 863, Public Acts 2022, amending T.C.A. § 24-7-113 eff. July 1, 2022.

The five-year statute of limitations in which to challenge a voluntary acknowledgment of paternity
has been deleted. Additionally, the statute has been amended to clarify its applicability is limited
to a VAP signed by an unwed father.

B. Artificial Insemination; Sperm Donor Not Deemed a Legal Parent

Harrison v. Harrison, 643 S.W.3d 376 (Tenn. Ct. App., Bennett, 2021), perm. app. denied
Feb. 10, 2022.

“Pamela Estelle Harrison and Shannon Nicole Hickman were married on February 25, 2011.
Shannon took Pamela's last name of Harrison. The women were married in Iowa, because
Tennessee did not recognize same-sex unions at the time of their marriage. Pamela had a son from
aprior relationship, but the couple wished to have children of their own, so Shannon conceived via
artificial insemination. Specifically, Joseph Compton provided semen in a urine specimen cup, with
which Shannon was inseminated. Pamela and Shannon were acquainted with Mr. Compton because
he was Pamela's son's football coach. Mr. Compton was married at the time of the artificial
inseminations.

“Two children were conceived through Shannon's artificial inseminations—a daughter Chevelle
Harrison (born in Tennessee in March 2014) and a daughter Stacei Harrison (also born in
Tennessee in October 2015). Pamela's name was not included on Chevelle's birth certificate;
however, Pamela's name was included on Stacei's birth certificate. The children call Pamela
‘Mommy,” and they call Shannon ‘Mama.’ After the children were born, Mr. Compton did not take
on the role of father in any way.

“Pamela filed for divorce on January 24, 2018 in the Montgomery County Circuit Court on the
ground of irreconcilable differences. She also requested that her name be added to Chevelle's birth
certificate. On February 2, 2018, Shannon answered and filed a counter-complaint for divorce
requesting that Pamela's name be removed from Stacei's birth certificate. Shannon denied that
Pamela ‘has any parental rights to the children’ because she is not their biological parent. Pamela
filed a motion for a temporary parenting plan on February 16, 2018 and answered Shannon's
counter-complaint for divorce on February 20, 2018.

“On March 21, 2018, Shannon filed a brief in the trial court asserting that Pamela did not have
parental rights to the children because she had not taken the necessary steps to adopt them. She
further argued that Tennessee's artificial insemination statute did not govern the case. On March 23,
2018, Shannon filed an affidavit signed by Mr. Compton stating, in relevant part:

3. That I believe myself to be the biological father of Chevelle and Stacei Harrison.

4. That I provided my sperm to the children's biological mother, Shannon Harrison.

5. That when I provided my sperm to Shannon Harrison, I did not sign any type of
agreement waiving my parental rights, nor did I intend to waive my parental rights.

6. That I want to be part of my children's lives.

7. That I intend to file a Petition to establish myself as the father of these children.

8. That I believe it is in the best interest of the children that I be a part of their lives.”

“The court ultimately held:



Tennessee's artificial insemination statute as written applies to the parties and that the evidence
shows that the parties intended to artificially inseminate Ms. Shannon Harrison and raise the
children as a family. The Court finds that Mr. Compton was merely a sperm donor in the
process with no intent to be a legal parent.”

“The primary issue in this appeal is whether Tenn. Code Ann. § 68-3-306 applies to establish
Pamela as a legal parent of the children born during the marriage. Tennessee Code Annotated
section 68-3-306 states: ‘A child born to a married woman as a result of artificial insemination,
with consent of the married woman's husband, is deemed to be the legitimate child of the husband
and wife.” The trial court held that Tenn. Code Ann. § 68-3-306 applies to establish Pamela as the
legal parent of the children. In so holding, the trial court interpreted the artificial insemination
statute in connection with Tenn. Code Ann. § 1-3-104(b) and the United States Supreme Court's
opinion in Obergefell v. Hodges, 576 U.S. 644, 135 S.Ct. 2584, 192 L.Ed.2d 609 (2015). Mr.
Compton asserts that the artificial insemination statute should not apply to confer parentage
because, in this context, ‘consent’ requires an ‘express written agreement’ and there was no written
agreement between Pamela and Shannon regarding the artificial insemination. He further argues
that Tenn. Code Ann. § 36-2-302(5) applies to establish him as the children's legal father in this
case.

“We begin by reviewing the United States Supreme Court's landmark decision in Obergefell v.
Hodges, 576 U.S. 644, 135 S.Ct. 2584, 192 L.Ed.2d 609 (2015) because it bears on our
interpretation of Tenn. Code Ann. § 68-3-306. In Obergefell, the United States Supreme Court held
that ‘same-sex couples may exercise the fundamental right to marry,” and that state laws are
‘invalid to the extent they exclude same-sex couples from civil marriage on the same terms and
conditions as opposite sex couples.” Obergefell, 576 U.S. at 675-76, 135 S.Ct. 2584. Importantly,
and as relevant to this case, the Obergefell Court recognized the ‘constellation of benefits that the
States have linked to marriage’ includes:

taxation; inheritance and property rights; rules of intestate succession; spousal privilege in the
law of evidence; hospital access; medical decisionmaking authority; adoption rights; the rights
and benefits of survivors; birth and death certificates; professional ethics rules; campaign
finance restrictions; workers’ compensation benefits; health insurance; and child custody,
support, and visitation rules.

“Id. at 670, 135 S.Ct. 2584 (emphasis added). The Court further explained that because ‘States
have contributed to the fundamental character of the marriage right by placing that institution at the
center of so many facets of the legal and social order[,]’ there should be ‘no difference between
same- and opposite-sex couples with respect to [these rights].” /d.

“Following Obergefell, the United States Supreme Court decided Pavan v. Smith, — U.S. ——,
137 S.Ct. 2075, 198 L.Ed.2d 636 (2017), a case that expounds upon and illustrates Obergefell’s
commitment to extend the ‘constellation of benefits ... linked to marriage’ to same-sex couples. /d.
at 2078. In Pavan, two married, same-sex couples who conceived their children through
anonymous sperm donation sought to list both the birth mother and her same-sex spouse as parents
on their children's birth certificates in Arkansas. Pavan, 137 S.Ct. at 2077. The Arkansas
Department of Health refused to list the same-sex spouses on the birth certificates with the birth
mothers. /d. The parents filed a lawsuit against the Arkansas Department of Health and sought a
determination that the following statutory language applied to them: ‘[a]ny child born to a married
woman by means of artificial insemination shall be deemed the legitimate natural child of the
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woman and the woman's husband....” /d. (citing Ark. Code § 9-10-201(a) (2015)). The Arkansas
Supreme Court concluded that this statute would not extend to same-sex couples. Id. at 2077-78.
The United States Supreme Court reversed the judgment of the Arkansas Supreme Court holding
that such ‘differential treatment infringes Obergefell’s commitment to provide same-sex couples
“the constellation of benefits that the States have linked to marriage.”” Id. at 2077 (citing
Obergefell, 576 U.S. at 670, 135 S.Ct. 2584). The Court held that under the challenged law,
‘same-sex parents in Arkansas lack the same right as opposite-sex parents to be listed on a child's
birth certificate, a document often used for important transactions like making medical decisions
for a child or enrolling a child in school.” /d. at 2078. The Court went on to state:

Arkansas has thus chosen to make its birth certificates more than a mere marker of biological
relationships: ... [giving] married parents a form of legal recognition that is not available to
unmarried parents. Having made that choice, Arkansas may not, consistent with Obergefell,
deny married same-sex couples that recognition.

“Id. at 2078-79. Thus, in Pavan, the Supreme Court made clear that same-sex couples are entitled
to not only the symbolic recognition of marriage, but also to all of the benefits attendant to fit.

“With these principles in mind, we turn to Tenn. Code Ann. § 68-3-306 and its applicability to
Pamela in this case. Tennessee's artificial insemination statute provides married couples who
pursue artificial insemination a form of legal recognition by deeming the child born during their
marriage to be their ‘legitimate child.” Indeed, the Tennessee Supreme Court has acknowledged
that the artificial insemination statute ‘confers parental status on a husband even though the child
conceived in his wife via artificial insemination is not necessarily genetically related to him.” /n re
C.K.G, 173 S.W.3d at 728 (emphasis added). Construing Tennessee Code Annotated section
68-3-306 literally, in a non-gender-neutral manner, places it at odds with the United States Supreme
Court's holdings in Obergefell and Pavan because it would deny same-sex married couples the
same ‘constellation of benefits’ that married opposite-sex couples enjoy. Specifically, it would
deem a child born to a married woman as a result of artificial insemination to be the legitimate child
of a male spouse of that woman but not the legitimate child of a female spouse of that woman. We
are not constrained to this unconstitutional interpretation, however, because courts have a duty to
construe a statute in a way that will sustain it and avoid constitutional conflict if such a reasonable
construction exists. See Davis-Kidd Booksellers, Inc., 866 SW.2d at 529-30; see also In re
Swanson, 2 S.W.3d 180, 186 (Tenn. 1999) (‘We recognize that there are occasions in which it is
appropriate to reject a literal reading of a statute when it would result in the statute being declared
unconstitutional.”).

“Construing Tenn. Code Ann. § 68-3-306 in tandem with Tenn. Code Ann. § 1-3-104(b) will avoid
constitutional conflict. See Witt v. Witt, No. E2017-00884-COA-R3-CV, 2018 WL 1505485, at *2
(Tenn. Ct. App. Mar. 27, 2018) (noting the Tennessee Attorney General filed a memorandum in
defense of the constitutionality of Tenn. Code Ann. § 68-3-306 and interpreted it by employing
Tenn. Code Ann. § 1-3-104(b)). Tennessee Code Annotated section 1-3-104(b) states that ‘[w]ords
importing the masculine gender include the feminine and neuter, except when the contrary intention
is manifest.” By virtue of Tenn. Code Ann. § 1-3-104(b), and in light of the principles gleaned from
Obergefell and Pavan, we hold that the word ‘husband’ in Tenn. Code Ann. § 68-3-306 must be
interpreted to include both the male and female genders. Therefore, section 68-3-306 applies in a
gender-neutral manner to Pamela who was Shannon's wife during the artificial inseminations, and
both children born to Shannon via artificial insemination during her marriage to Pamela are
‘deemed’ to be Pamela's ‘legitimate children.’



“Next, we turn to Mr. Compton's argument that there must have been an ‘express written
agreement’ between Pamela and Shannon for the artificial insemination statute to apply. We find
nothing in Tenn. Code Ann. § 68-3-306 that requires a written agreement between spouses for a
child conceived through artificial insemination to be deemed a legitimate child of the marriage. The
statute simply requires that the artificial insemination be performed ‘with consent of the married
woman's husband.” Tenn. Code Ann. § 68-3-306 (emphasis added). Mr. Compton urges this Court
to turn to the adoption statutes, in a separate section of the Code, to define consent. See Tenn. Code
Ann. § 36-1-102(15)(A), (B) (defining consent as ‘written’ authorization or permission). However,
if our legislature wished to require spouses engaging in artificial insemination to enter into a written
agreement consenting to the procedure, it would have explicitly required one. See, e.g., Tenn. Code
Ann. § 36-2-403(a) (requiring a ‘written contract’ when establishing embryo parentage prior to
embryo transfer). Mr. Compton's arguments that consent must be in writing are not well taken.
While written consent is not required, our Supreme Court has acknowledged that the artificial
insemination statute ‘reflects a policy which favors taking into account infent in establishing
parentage when technological assistance is involved.” In re C.K.G, 173 S.W.3d at 728 (emphasis
added). The trial court considered intent when applying the artificial insemination statute to Pamela
in this case and made the following pertinent findings of fact:

16. It was the intent of both parties (Pamela and Shannon Harrison) that these children would
be their own and they would raise them as a family.

20. Ms. Shannon Harrison never had the intent for Mr. Compton to be a father figure to her
children.

“Furthermore, the trial court held, ‘In this case, the evidence was clear and convincing that there
was an oral agreement and that there was no intent by Mr. Compton to be the legal parent of the
children.” The court went on to expressly hold: ‘Mr. Compton was merely a sperm donor in the
process with no intent to be a legal parent.””

Custody/Co-Parenting
A. Cases Between Unmarried Persons to be Expedited if Paternity Test
Chapter 1028, Public Acts 2022, adding T.C.A. § 36-2-314 eff. May 11, 2022.

“(a) In all contested custody cases involving unmarried parties and where a paternity test by an
accredited laboratory is known to exist or has been requested of or by the court, the court shall,
consistent with due process, expedite the contested custody proceeding by entering such scheduling
orders as are necessary to ensure that the case is not delayed, and such case must be given priority
in setting a final hearing of the proceeding and must be heard at the earliest possible date over all
other civil litigation other than contested adoption and termination of parental rights cases pursuant
to § 36—1-124 and child protective services cases arising under title 37, chapter 1, parts 1, 4, and 6.

“(b) In all contested custody cases involving unmarried parties that are appealed from the decision
of a trial court, the appellate court shall, consistent with its rules, expedite the contested custody
case if a paternity test by an accredited laboratory is a part of the record, by entering such
scheduling orders as are necessary to ensure that the case is not delayed, and such case must be
given priority over all other civil litigation, other than contested adoption and termination of
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parental rights cases pursuant to § 36—1—124 and child protective services cases arising under title
37, chapter 1, parts 1, 4, and 6.

“(c) It is the intent of the general assembly that the permanency of the placement of a child who is
the subject of a contested custody proceeding involving unmarried parties and a paternity test by
an accredited laboratory not be delayed any longer than is absolutely necessary consistent with the
rights of all parties, but that the rights of the child to permanency at the earliest possible date be
given priority over all other civil litigation other than adoption and termination of parental rights
cases pursuant to § 36—1—-124 and child protective services cases arising under title 37, chapter 1,
parts 1, 4, and 6.”

B. Factors; Failure to Pay Child Support for Three Years or More
Chapter 671, Public Acts 2022, adding T.C.A. § 36-6-106(a)(16) eft. Mar. 18, 2022.
Factors to be considered by a court in making a custody/co-parenting decision now include:

“Whether a parent has failed to pay court-ordered support for a period of three (3) years
or more.”

Grandparent Visitation

Cupples v. Holmes, No. W2021-00523-COA-R3-CV (Tenn. Ct. App., Frierson, Mar. 31, 2022),
perm. app. denied Aug. 4, 2022.

“This case originated with the filing of a petition for grandparent visitation, pursuant to Tennessee
Code Annotated § 36-6-306, by David Cupples (‘Grandfather’) and Brigette Cupples
(‘Grandmother’) (collectively, ‘Grandparents”) on April 24, 2020, in the Decatur County Chancery
Court (‘trial court’), concerning their minor grandchild, M.H. (‘the Child’), who was
approximately six years old by the time of trial. Grandparents named as respondents the Child's
parents, Shayna Perez Holmes (‘Mother’) and Jonathan Alan Holmes (‘Father’) (collectively,
‘Parents’). Grandparents averred that as the maternal grandparents of the Child, they had enjoyed
a significant relationship with the Child since her birth until that relationship was severely limited
by Father following Parents’ divorce and the subsequent restriction of Mother's visitation rights due
to Mother's use of illegal drugs and her admission to an inpatient rehabilitation facility.
Grandparents claimed that inasmuch as Father had been granted custody of the Child, they would
have no ability to maintain their relationship with the Child unless they were granted specific
visitation rights. Grandparents further averred that maintenance of their relationship with the Child
was in the Child's best interest and that severe limitation of that relationship would cause substantial
emotional harm to the Child.”

“Father posits that the trial court erred by granting visitation to Grandparents when Grandparents
failed to present sufficient evidence meeting the requirements of Tennessee Code Annotated
§ 36-6-306 concerning, inter alia, the length of time the Child resided with Grandparents, whether
Grandparents were full-time caretakers of the Child, whether Grandparents maintained a significant
relationship with the Child, whether that relationship was severed by Father, and whether severance
of the relationship would cause harm to the Child. Father further argues that Grandparents failed
to demonstrate that he had denied them the opportunity to visit with the Child or had severely
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reduced their visitation prior to the petition's filing. Grandparents counter that sufficient evidence
satisfying the statutory requirements was presented. Upon our thorough review, we agree with
Grandparents.”

“In the instant cause, the trial court made extensive findings and conclusions, too lengthy to be
recounted verbatim herein. As pertinent to this issue, the trial court found that the Child would
likely experience severe emotional harm if she were unable to visit with Grandparents, based on,
inter alia, the following circumstances: (1) the Child had enjoyed a close and significant
relationship with Grandparents before the cessation of visitation; (2) Grandparents had spent time
with the Child almost daily for approximately two years and had, at times, been the Child's only
caregivers; (3) the Child was six years of age and was therefore unlikely to understand why she
could no longer see Grandparents; and (4) Grandparents and the Child enjoyed a strong emotional
bond. The evidence presented at trial supports these findings.”

“The trial court found that Father had ‘terminated the visitation in March of 2020 [when] the child
had been with the grandparents for well over two years on a substantial basis.” We agree. We have
previously determined that Grandparents had enjoyed daily and then frequent contact with the
Child from December 2017 or January 2018 until March 2020. Although Father claimed that he
was not opposed to Grandparents’ visiting the Child, he refused to allow visits from March to June
2020, proffering concerns respecting the pandemic and apprehension that the Child would be
allowed to be around Mother before her arrest. However, Father failed to explain why he allowed
the Child to visit his mother and attend day care during that same time period without similar
concerns regarding illness or why Grandparents could not have been allowed visitation somewhere
other than their home while Mother allegedly was still residing on Grandparents’ property. In
addition, Father not only refused in-person contact between Grandparents and the Child, he
disallowed all telephone contact except for one call on the Child's birthday.

“Despite his protestations to the contrary, the exhibits presented at trial demonstrate that Father sent
a text message to Grandparents in April 2020 asking them to cease having contact with him. This
predated the filing of Grandparents’ petition for visitation. In doing so, Father denied visitation to
Grandparents by refusing to allow them further contact such that they could not request visits. In
addition, although Father points to the single visit in June 2020 as evidence of his lack of opposition
to visitation, we note that Father placed significant restrictions on that visit by limiting
Grandparents’ time with the Child to one hour and requiring that the visit be supervised by him.
This amounts to a constructive denial of visitation. See Coleman v. Olson, 551 S.W.3d 686, 699
(Tenn. 2018) (‘Constructive denial occurs when the custodial parent limits or restricts the frequency
or conditions of visitation so that it is the same as a denial of visitation.’). Grandparents have clearly
established that Father opposed and severely reduced their visitation with the Child after he
obtained custody in March 2020.”

“For the foregoing reasons, we affirm the trial court's order awarding visitation to Grandparents.”

Divorce
A. Antenuptial Agreement Signed One Day Before Wedding

Law v. Law, No. E2021-00206-COA-R3-CV (Tenn. Ct. App., Davis, Apr. 26, 2022).
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“On May 1, 1992, Barbara Matthews Law (‘Wife’) and Halbert Grant Law, Jr. (‘Husband’),
executed a prenuptial agreement. They married the following day. Wife filed for divorce in the
Chancery Court for Hamilton County in December of 2017. The parties disputed, inter alia, the
enforceability of the prenuptial agreement, as well as the classification and division of several
assets. Trial was held over multiple days in 2019 and 2020, and the trial court entered its final
decree divorcing the parties on July 31, 2020. The trial court held that the prenuptial agreement was
valid and enforceable, classified the parties’ assets, and divided the marital estate. Wife was
awarded the parties’ family home and $4,500.00 per month in alimony i fituro. Husband appeals,
challenging the classification of the parties’ home as marital property, as well as the classification
of one bank account. Wife cross-appeals, challenging the enforceability of the prenuptial agreement
and the classification of several assets. Wife also requests increased alimony. We affirm the trial
court's finding that the parties’ prenuptial agreement is valid and enforceable. We reverse the trial
court's classification of three assets — the parties’ home, a checking account, and an investment
account. We vacate the trial court's decision as to those three assets and remand for proceedings
consistent with this opinion. In light of the changes in classification of several major assets, we also
vacate and remand the trial court's award of alimony for reconsideration.”

“In her posture as appellee, Wife challenges the trial court's ruling that the prenuptial agreement
is valid. Because the outcome of this issue informs the rest of our analysis as to the parties’
property, we address it first.”

“Tennessee's public policy favors prenuptial agreements. Perkinson v. Perkinson, 802 S.W.2d 600,
601 (Tenn. 1990). These agreements are enforceable when entered into ‘freely, knowledgeably, and
in good faith and without the exertion of duress or undue influence.” Randolph v. Randolph, 937
S.W.2d 815, 819 (Tenn. 1996); see also Tenn. Code Ann. § 36-3-501. These elements must be
established by a preponderance of the evidence by the party seeking enforcement of the agreement,
and the ‘existence of each element is a question of fact to be determined from the totality of the
circumstances surrounding the negotiation and execution of the [agreement].” Boote, 198 S.W.2d
at 741 (citing Randolph, 937 S.W.2d at 821). A ‘narrow focus on the precise moment the parties’
signatures were affixed to the agreement would be misguided.” /d. at 746. Although not dispositive,
‘the participation of independent counsel representing each party’ is the ‘best assurance that the
legal prerequisites will be met and that’ the agreement will be enforceable. Id. at 741 (citing
Randolph, 937 S.W.2d at 822).

“Here, based on all of the circumstances surrounding the Agreement's preparation and execution,
Wife argues Husband failed to act in good faith. She takes particular issue with Husband's failure
to provide a copy of the Agreement in a timely manner, as Wife and her counsel were only
provided a copy the day of the Agreement's execution. She also asserts that given her pregnancy
and the proximity in time to the parties’ wedding, she acted under duress in signing the Agreement.
We are unpersuaded by these arguments and agree with the trial court's conclusion that the
Agreement is valid and enforceable.

“As the proponent of the Agreement, it was Husband's burden to establish that Wife entered into
the Agreement freely, knowledgably, and in good faith. In her appellate brief, Wife takes issue with
the ‘good faith’ element.”

“[T]he evidence does not preponderate against the trial court's factual finding that ‘Wife knew the

contents of the documents and had a full opportunity to examine them.” Considering the totality of
the circumstances, we agree that Husband did not act in bad faith. He and Wife discussed the
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Agreement as early as two weeks before the wedding, and there is no indication that Wife at any
point raised an objection to entering the Agreement. Moreover, Wife is an educated individual with
experience in the legal industry and access to independent counsel.

“While we agree with Wife that, ideally, she would have been provided a copy of the Agreement
earlier than the day of its execution, Wife spent forty-five minutes to two hours going over the
Agreement with her attorney prior to signing. Neither party could recall Wife having any particular
objections to the terms of the Agreement; further, there has been no allegation . . . that Husband
deliberately hid a major asset from Wife. Wife testified that prior to the marriage she knew about
the Fleetwood house as well as Newton Chevrolet. . . . [T]here is no evidence of insufficient
disclosure, or bad faith overall, in the present case. /d.

“Wife also maintained at trial that Husband's attorney told her there would be no wedding should
Wife refuse to sign the Agreement. In this sense, Wife's argument that the Agreement is marred by
bad faith dovetails with her argument that she executed the Agreement under duress.”

“Here, we disagree that Wife entered the Agreement out of duress. Wife knew that Husband
wanted a prenuptial agreement at least two weeks prior to the wedding and had no objections.
Although Wife contends that Husband would have refused to marry Wife if she had not signed the
agreement, the evidence supporting this assertion is scant, at best. Wife urges on appeal that the
rushed timeline of the Agreement's execution and proximity to the wedding amount to duress, but
the record establishes that the parties agreed about marrying quickly. The circumstances of the
parties’ union were mutually agreed upon and do not amount to unlawful restraint, intimidation,
or compulsion. Moreover, quite unlike the wife in Ellis, Wife was educated and familiar with the
legal system. Wife was also represented by an attorney, whom she met with both the day before
the Agreement was executed and on the day of execution. Consequently, the totality of the
circumstances here does not satisfy the ‘rather stringent’ requirements of legal duress. Ellis, 2014
WL 6662466, at *11.

“Husband satisfied his burden of demonstrating the validity of the Agreement. We affirm the trial
court's conclusion that the parties’ prenuptial agreement is valid.”

B. Mediation by Video Conference
Chapter 697, Public Acts 2022, adding T.C.A. § 36-4-131(e) eff. July 1, 2022.

“(e) The court may order mediation between the parties to take place by video conference when
appropriate.”

C. Attempted Revocation of Consent to Marital Dissolution Agreement

Polster v. Polster, No. M2020-01150-COA-R3-CV (Tenn. Ct. App., Bennett, Sept. 14, 2021),
perm. app. denied Jan. 12, 2022.

“Lee Ann Polster (‘Wife’) and Russell Polster (‘Husband’) were married in June 1992. They

separated in February 2020, and Wife filed a complaint for divorce on April 23, 2020, based, in
part, on the ground of irreconcilable differences.
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“On May 4, Husband and Wife executed a marital dissolution agreement (‘MDA”), which was filed
with the court the next day. It provided that the marriage should be terminated on the ground of
irreconcilable differences and that Husband should pay Wife alimony in the amount of $500 per
month for 60 months. The MDA also provided for distribution of the marital home and their
personal property, specifically referencing two vehicles and two retirement accounts, and stated the
parties’ intentions that the marital debts were to be ‘paid down by the retirement accounts.’
Husband was unrepresented at the time, but the MDA contains a paragraph stating in part that he
‘was given the opportunity to consult with counsel of his own choosing.’

“By notice filed May 7 and mailed to Husband at the marital residence, the matter was set for final
hearing on June 24, 2020. At the time, in-person court proceedings had largely been suspended due
to the COVID-19 pandemic. On the afternoon of June 24, Husband, acting pro se, filed a pleading
styled ‘Extension to Final Notice of Final Hearing on Uncontested Divorce.” The pleading states:

Lee Ann Polster means everything to me. If a divorce is the only thing I can do to make her
happy, an uncontested divorce is what she will get.... All I am asking for is 3 months of
court-ordered marital counseling.... I just would like every possibility to save my marriage if
possible. I am willing to pay for the counseling, and I will even pay all her attorney and court
fees. If she agrees after the 3 months to continue working this out, her attorney can keep papers
on file for an immediate divorce in case she decides to follow through with the divorce of
which I will pay for.

You can sign off on the dispersion of our marital property, I don't care about that. At this point
I feel she feels compelled to follow through with the divorce because she has gone this far. All
I care about is saving my marriage to my God given soul mate][.] I beg you to please grant my
request.

“A few hours later, the court clerk filed the final decree of divorce that had been approved by the
trial court. In the final decree, the trial court found that ‘[Husband] has not contested or denied that
irreconcilable differences have arisen between the parties’ and that ‘the parties ... have made
adequate and sufficient provisions by written agreement for an equitable distribution of any
property rights between the parties.” The court incorporated the MDA into the final decree.

“Husband subsequently retained counsel, and on July 17, he filed a sworn motion to alter or amend
and/or set aside the final decree and the MDA.. In the motion, he sought that the court alter, amend,
or set aside the property division or the entire final decree because he was not represented by
counsel throughout the proceedings and was under duress and depressed at the time Wife presented
the MDA to him. He alleged that Wife ‘fraudulently and intentionally misrepresented her intentions
of the Marital Dissolution Agreement to Defendant’ and that the MDA was “utterly inequitable and
should be set aside in its entirety.” He claimed that he received notice of the June 24 hearing, which
‘led [him] to believe he could appear at the hearing and present his position to the judge,” so he
‘appeared at the courthouse on June 24, 2020, but was not allowed to enter.” Wife responded,
denying most of the allegations of husband's motion and attaching two exhibits illustrating
Husband's involvement in the drafting of the MDA.

“Husband's counsel set the matter for a hearing on the pleadings on July 31, and on that day, the
trial court entered an order, denying Husband's motion on the basis that:
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[Husband] may have made a bad deal but had ample time to seek counsel or repute his
agreement prior to the finalization of his divorce. No showing of how a soon to be ex-wife
could overcome the free will of a fifty year old man. Doesn't meet the threshold of mistake,
inadvertence, excusable neglect, or fraud required by TRCP 60.02.

“Husband has appealed, raising the following issues for our review:

1. Whether the trial court lacked the legal authority to enter the final decree of divorce on
the grounds of irreconcilable differences after [Husband] withdrew consent.

2. Whether the trial court lacked legal authority to incorporate the MDA into the final decree
of divorce after [Husband] withdrew consent to the MDA.

3. Whether the trial court erred in not reviewing the MDA for fairness and equity after
[Husband] withdrew consent and requested a hearing.

4. Whether the trial court erred by not allowing [Husband] to appear at the final hearing.

5. Whether the trial court erred by hearing [Husband]’s Rule 59 motion on the pleadings.

“For her part, Wife contends that the trial court properly entered the final decree of divorce on the
ground of irreconcilable differences. She also requests her attorney fees on appeal.”

“Husband's first three issues attack the validity of the final decree and the MDA. All three issues
center on his belief that he withdrew his consent to the uncontested divorce and to the entry of the
MDA and communicated that fact to the court prior to its entry of the final decree by filing a
pleading and attempting to appear in court on the date the court heard the matter. Husband argues
that the contract defenses of incapacity, duress and coercion, and, for the first time ever,
unconscionability apply. Thus, he asserts that the court should have reviewed the MDA for fairness
and equity and set it aside.

“In support of his argument, Husband relies on the case of Nahon v. Nahon, which held, ‘[A] valid
consent judgment can not be entered by a court when one party withdraws his consent and this fact
is communicated to the court prior to entry of the judgment.” Nahon v. Nahon,
W2004-02023-COA-R3CV, 2005 WL 3416415, at *4 (Tenn. Ct. App. Dec. 14, 2005) (quoting
Harbourv. Brown for Ulrich, 732 S.W.2d 598, 599 (Tenn. 1987)). However, the holding in Nahon
has been superseded by the Tennessee Supreme Court's decision in Barnes v. Barnes, 193 S.W.3d
495 (Tenn. 2005). See Olson v. Beck, No. M2013-02560-COA-R3CV, 2015 WL 899381, at *4
(Tenn. Ct. App. Feb. 27, 2015) (citing Barnes v. Barnes, 193 S.W.3d 495 (Tenn. 2006)). In Barnes,
the Tennessee Supreme Court held that ‘[a] marital dissolution agreement may be enforceable as
a contract even if one of the parties withdraws consent prior to the entry of judgment by the trial
court, so long as the agreement is otherwise a validly enforceable contract.” Barnes, 193 S.W.3d
at 499. ‘Husband cannot repudiate the contract simply by withdrawing his consent prior to the
court's approval.” Olson, 2015 WL 899381, at *4.

“As in Barnes, the MDA in this case was reduced to writing and signed by both parties, as
witnessed by a notary public. Thus, it is a contract, and its enforceability is governed by contract
law. Barnes, 193 S.W.3d at 499; see also Olson, 2015 WL 899381, at *4. Because construction of
a contract is a matter of law, our review of Husband's contentions as to the invalidity of the
contract, which will be discussed in section III of our analysis, is de novo with no presumption of
correctness. Barnes, 193 S.W.3d at 498; see also Vick v. Hicks, No. W2013-02672-COA-R3-CV,
2014 WL 6333965, at *2 (Tenn. Ct. App. Nov. 17, 2014),; Gray v. Estate of Gray, 993 S.W.2d 59,
63 (Tenn. Ct. App. 1998).
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“Assuming the June 24 pleading Husband filed was before the trial court when it heard the case,
nowhere in that pleading did Husband assert that he was under duress or suffering from a mental
incapacity at the time he entered into the MDA. Neither did he assert any statement that could be
relied upon to show that the property division was inequitable.

“We recognize that Husband was proceeding pro se at this point and is thus entitled to some
leeway; accordingly, our focus is on the substance, not the form, of the papers he filed. See Young
v. Barrow, 130 S.W.3d 59, 62-63 (Tenn. Ct. App. 2003).

“Husband argues that ‘by requesting a hearing and filing his Motion to Extend Time, [he] contested
that the parties did not have irreconcilable differences.” We do not agree with his characterization,
as the second sentence of the pleading illustrated his assent to the pending divorce: ‘If a divorce is
the only thing I can do to make her happy, an uncontested divorce is what she will get.’
Furthermore, in requesting three months of counseling, Husband noted that ‘her attorney can keep
papers on file for an immediate divorce in case she decides to follow through with the divorce....”
Husband styled his pleading as ‘Extension to Final Notice of Final Hearing on Uncontested
Divorce,” and it contains only his request that the court require the parties to attend marriage
counseling. At best, this pleading could be construed as a motion to continue. But the reality is that
nowhere in Husband's June 24 pleading did he make any statement that can be reasonably
construed to indicate that he was withdrawing his consent to a divorce based on the parties’
irreconcilable differences.

“Even if we were to construe Husband's June 24 pleading as contesting the uncontested nature of
their divorce, the trial court's entry of the final decree and MDA still would not constitute error.
Tennessee's irreconcilable differences statute provides:

If there has been a contest or denial of the grounds of irreconcilable differences, no divorce
shall be granted on the grounds of irreconcilable differences. However, a divorce may be
granted on the grounds of irreconcilable differences where there has been a contest or denial,
if a properly executed marital dissolution agreement is presented to the court.

“Tenn. Code Ann. § 36-4-103(e). The parties executed the MDA fifty days prior to the court's
consideration of the record and entry of the final decree. Importantly, Husband's June 24 pleading
contained no statement that could have led the court to conclude that he no longer agreed to the
terms of the MDA or that he was experiencing duress or suffering from a mental incapacity when
he executed it. The pleading also contained no statement indicating that he believed that the MDA''s
property division was inequitable. To the contrary, he said that the court ‘can sign off on the
dispersion of our marital property, I don't care about that.” Moreover, the MDA contains the
following language:

(17) RECONCILIATION: This agreement shall take effect immediately upon the signing of
the same by the parties, subject to the approval of the court granting the parties’ divorce. It is
the parties’ intention that a reconciliation, either temporary or permanent, shall in no way
affect the provisions of this agreement having to do with the settlement and disposition of their
property rights in their respective realty, if any, and personal property, unless a new agreement
is entered into in writing mutually revoking and rescinding this agreement and entering into
a new one.
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“Thus, even if Husband's desire to participate in court-ordered counseling had been granted and
resulted in reconciliation with Wife, it would not have an effect on the terms of the MDA. The
pleading he filed on June 24 provided no basis for the court to invalidate the MDA.

“In conclusion, at the time the trial court entered the divorce decree, Husband's only pleading
contained nothing that could have led the court to conclude that Husband had withdrawn his
consent to the divorce or believed the MDA was invalid. Thus, the court had the authority to grant
the parties an irreconcilable differences divorce. Tenn. Code Ann. § 36-4-103(e). We discern no
merit to the first three issues raised by Husband.”

Division of Property and Debts
A. Separate v. Marital Property; Was Partnership Interest a Gift?
Long v. Long, 642 S.W.3d 803 (Tenn. Ct. App., Frierson, 2021), perm. app. denied Feb. 10, 2022.

“Following a bench trial in this divorce action, the trial court entered an order in October 2018,
granting the parties a divorce and distributing the marital estate. Upon the wife's appeal, this Court
vacated the trial court's distribution of marital property and remanded, directing the trial court to
make sufficient findings of fact and conclusions of law, pursuant to Tennessee Rule of Civil
Procedure 52.01, concerning the classification and valuation of various real estate and real estate
partnership assets. Following an evidentiary hearing on remand, the trial court entered a final order
in September 2020. Noting that the parties had stipulated that the wife's interests in a realty
company and two property partnerships were separate property, the trial court found that the wife's
partnership interest in a fourth realty enterprise at issue was marital property and also found that
several specific realty assets were marital property. The trial court determined its valuation of each
property or property interest and, pursuant to the factors provided in Tennessee Code Annotated
§ 36-4-121(c), set forth what it found to be an equitable distribution of the marital property. Wife
has appealed. Discerning no reversible error, we affirm.”

“Wife asserts that the trial court erred by classifying her partnership interest in Pioneer Properties
as marital property. She acknowledges that the fact that she obtained the partnership interest during
the course of the marriage creates a statutory presumption that the interest is marital property. See
Tenn. Code Ann. § 36-4-121(b)(1)(A)(2021). However, she argues that she carried her burden to
rebut the presumption by presenting her testimony and the testimonies of her mother and brother
to the effect that the interest was a gift. Wife also argues that the trial court erred by finding that any
appreciation in value of the asset was marital and by finding that the doctrines of transmutation and
commingling applied. Husband asserts that Wife did not meet her burden of rebutting the statutory
presumption because she failed to prove that the partnership interest was a gift. Husband also
argues that the trial court correctly found that appreciation in the partnership interest's value was
marital because he had made substantial contributions to the value of Pioneer Properties. Husband
further argues that the doctrines of transmutation and commingling applied. Upon thorough review
of the record and applicable authorities, we determine that the evidence does not preponderate
against the trial court's classification of the partnership interest in Pioneer Properties as marital
property because Wife obtained the partnership interest during the parties’ marriage and failed to
rebut the statutory presumption.”
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“It is well settled that assets acquired during a marriage are presumed to be marital property and
that a party desirous of disputing this classification has the burden of proving by a preponderance
of the evidence that the asset is separate property. See Owens v. Owens, 241 S.W.3d 478, 486
(Tenn. Ct. App. 2007). This presumption can be rebutted, however, by evidence of circumstances
or communications clearly indicating an intent that the property remain separate. See Batson v.
Batson, 769 S.W.2d 849, 858 (Tenn. Ct. App. 1988); see also Dunlap v. Dunlap, 996 S.W.2d 803,
814 (Tenn. Ct. App. 1998) (‘Despite the fact that certain property may have been acquired during
the marriage, a party may rebut any presumption that the property is marital by demonstrating that
the property actually was a gift to that spouse alone.’).

“Concerning the partnership interest in Pioneer Properties, this Court directed the trial court on
remand to make specific findings regarding whether ‘(1) the interest was a separate gift to wife, (2)
husband made a substantial contribution to the preservation and appreciation of the asset, and (3)
the doctrines of commingling and/or transmutation apply.” Long I, 2019 WL 3986281, at *6. In
determining that the partnership interest was marital property, the trial court stated in its final order:

The Court finds that ownership of Pioneer Properties and its status as separate or marital was
a significantly disputed issue both in the original trial, on appeal, and as a large focus of the
new evidence and testimony submitted on remand. Husband testified during the original trial
and reaffirmed on remand and [in] additional testimony that he had made significant
contributions to Pioneer Properties during the course of the marriage, including helping to
establish values from various properties, evaluating property of members for consider[ation],
and performing activities for the upkeep of property owned by Pioneer Properties. Wife
testified that Wife's parents were the originators of Pioneer Properties and gifted interest in the
entity to their children, including the Wife, and that Husband did not substantially contribute
to the value.

The Court further notes Wife's admission that distributions from Pioneer Properties, over
$70,000, were deposited into a joint bank account. Wife admits that these distributions were
marital, claiming that they were a gift to the marriage. Wife did not produce evidence of
payment of gift taxes or gift tax returns concerning the supposed gift by Wife's parents, and
both Wife's mother [L.W.] or brother [S.R.] had no information in response to Husband's
questions concerning gift taxes or gift tax returns. The absence of such evidence along with
Wife's evasive responses to questions by Husband's counsel, the Court finds significant in
connection with Wife's burden of proving that this asset indisputably acquired during the
marriage was separate rather than marital. The Court finds that Wife's admitted treatment of
the distributions as marital assets, supports Husband's credible testimony that the asset itself
was a joint asset, and the Court further finds Wife's testimony lacks credibility.

The Court finds that Wife acquired the interest in Pioneer Properties during the marriage, and
the Court notes the initial presumption that this asset is marital property. The Court further
credits Husband's testimony that he made significant contributions to Pioneer Properties
during the course of the marriage, and finds this testimony credible. The Court finds that
Wife's testimony is less credible, and does not accept Wife's testimony that the property was
a gift to her alone, and further that the other factors including Husband's contributions
separately preponderate in favor of a finding that this asset is marital property. For either of
these reasons, the Court finds that Wife has not carried her burden of proving by the
preponderance of the evidence that this asset is separate property. The Court further makes the
alternative finding that transmutation and commingling would apply, even if the asset had
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been separate, based on Wife's affirmative acts to join the Husband in the business, to involve
him and his substantial contributions to the business, and to share in the distributions, to the
joint account, all as a marital asset. The Court therefore finds that Pioneer Properties is marital
property, subject to division by the Court.

“Wife asserts that the trial court's analysis was ‘flawed’ in part because ‘[w]hether Husband
contributed to the business and whether the distributions from the business were put into a joint
bank account are completely separate issues from whether Wife has met her burden in proving the
business is her separate property.” To the extent that Wife is arguing that Husband's subsequent
contributions to the value of Pioneer Properties and Wife's deposit of distributions in a joint marital
account should not affect an analysis of whether the partnership interest was originally a gift to
Wife, we agree. We also confirm this Court's previous determination in Long I that Wife's deposits
over time into a joint marital account of the $71,000.00 she had received in distributions from
Pioneer Properties would not, ‘in and of itself,” have ‘transmute[d] the corpus of the asset into
marital property’ because the distributions always remained separate from the partnership interest
itself. See Long I, 2019 WL 3986281, at *5 (citing T7Zelfer v. Telfer, No.
M2012-00691-COA-R3-CV, 2013 WL 3379370, at *11 (Tenn. Ct. App. June 28, 2013); Luttrell
v. Luttrell, No. W2012-02279-COA-R3-CV, 2014 WL 298845, at *5 (Tenn. Ct. App. Jan. 28,
2014)).

“In Long I, this Court noted that in the original judgment then appealed from, the trial court had not
made a finding ‘regarding whether wife met her burden to prove [the partnership interest] was a
gift.” Long I, 2019 WL 3986281, at *3. Inasmuch as ‘[s]everal possible inferences could be drawn
from the trial court's order’ finding that the partnership interest was marital property, this Court
directed the trial court on remand to make specific findings of fact concerning whether the interest
was a gift, whether Husband had contributed to the appreciation of the partnership interest, and
whether the doctrines of commingling and transmutation would apply in this case to convert a
separate property interest into a marital one. /d. at *3-6.

“However, upon the trial court's determination on remand that Wife had failed to prove that the
Pioneer Properties partnership was a gift, pursuant to Tennessee Code Annotated
§ 36-4-121(b)(2)(D), the trial court essentially found that Wife had failed to rebut the statutory
presumption of marital property acquired during the marriage, meaning that the Pioneer Properties
partnership interest had never been Wife's separate property. Therefore, upon affirmation of this
finding, any further analysis as to Husband's contributions to the preservation and appreciation of
the partnership interest would be relevant only as to the equitable distribution of the marital estate,
which we will address in a subsequent section of this Opinion. See Tenn. Code Ann.
§ 36-4-121(c).”

“Concerning whether the partnership interest was a gift, we address at the outset a question raised
by Husband as to the proper standard of review. Husband asserts that unlike other factual findings
relative to classification of marital and separate property, Wife was required to prove by clear and
convincing evidence that the partnership interest was an individual gift to her. Wife maintains that
proof of a gift in the context of a divorce must only be proven by a preponderance of the evidence.
Upon careful review of the applicable authorities, we agree with Husband to the extent that the
elements required to prove that property was a gift must be established by clear and convincing
evidence. See Trezevant v. Trezevant, 568 S.W.3d 595, 615 (Tenn. Ct. App. 2018) (‘The party
asserting that they acquired the property by gift has the burden of proving the essential elements
of a gift by clear and convincing evidence[.]”). We note, however, that the trial court's ultimate
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‘classification and division of marital property enjoys a presumption of correctness and will be
reversed or modified only if the evidence preponderates against the court's decision.” See id. at 607
(quoting Dunlap, 996 S.W.2d at 814) (emphasis added).”

“We therefore determine that Wife's evidence offered in support of the Pioneer Properties interest
as a gift was not clear and convincing. See In re Bernard T., 319 S.W.3d 586, 596 (Tenn. 2010)
(‘Clear and convincing evidence enables the fact-finder to form a firm belief or conviction
regarding the truth of the facts, and eliminates any serious or substantial doubt about the
correctness of these factual findings.”) (internal citations omitted). The trial court did not err in
finding that Wife failed to carry her burden of proving that the partnership interest in Pioneer
Properties was a gift to her alone.”

“In the case at bar, although the trial court's distribution of marital property is not exactly
mathematically equal with a 51-49 ratio in Wife's favor, we determine that it is equitable based on
consideration of the statutory factors. In response to Wife's argument, we do not find that the trial
court overemphasized Wife's separate assets, especially when coupled with the trial court's finding
that she had the greater ability to earn future income and acquire future assets. We determine that
the manner in which the trial court weighed the factors contained in Tennessee Code Annotated
§ 36-4-121(c) was consistent with logic and reason and that the result to these parties was equitable.
As such, we conclude that the trial court's distribution of marital property did not lack proper
evidentiary support and did not result in an ‘error of law or misapplication of statutory requirements
and procedures.” See Keyt, 244 S.W.3d at 327 (quoting Herrera v. Herrera, 944 S.W.2d 379, 389
(Tenn. Ct. App. 1996)). We therefore affirm the trial court's equitable distribution of marital

property.”

B. Definition and Allocation of Marital Debt; Can Include Attorney Fees and Expenses
Chapter 762, Public Acts 2022, amending T.C.A. § 36-4-121 eff. Mar. 31, 2022.
36-4-121(a).

“(1) In all actions for divorce or legal separation, prior to any determination as to whether it is
appropriate to order the support and maintenance of one (1) party by the other, the court having
jurisdiction thereof shall:

(A) Equitably divide, distribute, or assign the marital property between the parties without
regard to marital fault in proportions as the court deems just based on the factors set forth
in subsection (¢); and

(B) Allocate responsibility for paying the marital debt in proportions as the court deems just
based on the factors set forth in subsection (i). The court may order the payment of all or
a portion of the marital debt from the marital property prior to distribution of the marital
property to the parties.”

“(2) In all actions for legal separation, the court, in its discretion, may equitably divide, distribute,
or assign the marital property in whole or in part, or reserve the division or assignment of marital
property until a later time. If the court makes a final distribution of marital property at the time of
the decree of legal separation, then any property acquired after the date of the decree of legal
separation is separate property. The court, in its discretion, may also make a final allocation of all
or part of the marital debt existing at the time of the decree of legal separation, or the court may
reserve the allocation of marital debt until a later time. If the court makes a final allocation of
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marital debt at the time of the decree of legal separation, then any debt acquired after the date of
legal separation is separate debt.”

36-4-121(b).

“(1) ‘Marital debt’:

(A) Means all debt incurred by either or both spouses during the course of the marriage
through the date of the final hearing and any proceedings brought pursuant to Rule 59 of
the Tennessee Rules of Civil Procedure; and

(B) Includes debt incurred to pay attorney fees and expenses incurred in connection with the
proceedings, and unpaid attorney fees and expenses incurred in connection with the
proceedings through the date of the final hearing and any proceedings brought pursuant
to Rule 59 of the Tennessee Rules of Civil Procedure. . . .”

“(3) “Separate debt’ means:
(A) All debt incurred by either spouse prior to the date of the marriage; and
(B) All debt incurred after the entry of a decree of legal separation if the court allocated
responsibility for payment of marital debt as part of the decree of legal separation.”

36-4-121().

“(1) In allocating responsibility for the payment of marital debt, the court shall consider the
following factors:
(A) The purpose of the debt;
(B) Which party incurred the debt;
(C) Which party benefitted from incurring the debt; and
(D) Which party is best able to repay the debt.

“(2) In allocating responsibility for payment of unpaid attorney fees and expenses incurred in
connection with the proceedings, the court shall consider the factors in subdivision (i)(1) and
the following factors:

(A) The total amount of attorney fees and expenses incurred by each party in connection with
the proceedings;

(B) The total amount of attorney fees and expenses paid by each party in connection with the
proceedings;

(C) Whether the attorney fees and expenses incurred by each party are reasonable under the
factors set forth in Rule 1.5 of the Tennessee Rules of Professional Conduct; and

(D) Whether the attorney fees and expenses were necessary.

“(3) The court may order the payment of all or a portion of the marital debt from the marital
property prior to the allocation of responsibility for paying marital debt by either party, and
may charge the party's share of the marital estate with all or a portion of the attorney fees and
expenses paid by that party.”

36-4-121(c).
[In making an equitable division of marital property, the court should consider all relevant factors

including:]
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“(13) The total amount of attorney fees and expenses paid by each party in connection with the
proceedings; whether the attorney fees and expenses were paid from marital property, separate
property, or funds borrowed by a party; and the reasonableness, under the factors set forth in Rule
1.5 of the Tennessee Rules of Professional Conduct, and necessity of the attorney fees and expenses
paid by each party.”

C. MDA Reformation Due to Mutual Mistake

Lawrence v. Lawrence, No. W2020-00979-COA-R3-CV (Tenn. Ct. App., Armstrong, Nov. 11,
2021).

“In this post-divorce case, the trial court granted Appellee/Wife's petition to modify paragraph
4(A)(d) of the parties” Marital Dissolution Agreement (‘MDA”) on its finding of mutual mistake.
The trial court declined to: (1) reform paragraph 4(A)(e) of the MDA (2) find Appellant/Husband
in contempt of the MDA for failure to reimburse Wife for certain college expenses of the parties’
son; (3) hold Husband in contempt for his alleged failure to satisfy his support obligations; and (4)
award Wife her attorney's fees under the MDA. Because there was no mutual mistake, we reverse
the trial court's reformation of paragraph 4(A)(d) of the MDA. The trial court's orders are otherwise
affirmed, and Wife's motion for appellate attorney's fees is denied.”

“As noted above, at the close of mediation, the parties signed off on a ‘Mediated Agreement,’
which includes the mediator’s notations, to-wit:

7. Although disputed, and in my opinion not a viable elament of recovary in
‘ this casa,
Mr. Lewrence will designate a $70,000.00 figure as dsafpation Jnﬂgsfm, one-
alf of which or §37,600.00. Mr. Lawrence will transfer to Mrs. Lawrence the W 3
okemainder of his 401(k) account. Counsel for Wife shall prepare the QDRO "’H, d
Wile's expense. Additionally, Mr. Lawrence will

Lawrenca for the loan and withdrawal he took out

%?@S@_Mf Iitigation in the total amaunt of $256-800.00. Hmmﬁ“&ﬁlﬁ Jtowh'h.r:r:dn':ﬁ
half (¥2) of tha value of the gold and sitver at National Sacurity & Trust that existed
al the ime of mediation or $80,722.04. Mr. Lawrence will pay the sum of the
dissipation figure, the 401(K) loaniwitdrawal and the gold and silver at National
Security & Trust or $243.222.04 o Mrs. Lanwrence In monthly payments of

S10,124.25 over a twanty-four (24) month parod beglmn
the entry of the Final Dacres of Divorce, et L e Ll

“Paragraph 4(A)(d) of the parties’ MDA was drafted based on the foregoing section of the
‘Mediated Agreement.” This paragraph of the MDA states:

As a division of marital property, Wife will also receive the sum of $298,588.64 representing
one-half of a claimed dissipation by Husband, one-half of the value of the gold and silver at
National Security and Trust that existed at the time of the mediation, and further representing
loans Husband made and a withdrawal he took out of his 401(K). Such sum shall be paid over
a twenty-four (24) month period in equal installments commencing on the first day of the first
month following the entry of the Final Decree. Accordingly, Husband shall pay to Wife the
sum of $14,441.19 each month for a period of 24 months....

“In its February 5, 2020 order, the trial court found that the parties agreed that the foregoing section
of the MDA contained a drafting mistake:
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Both parties admit that there was a mistake in drafting this provision. Wife contends that the
mistake was that $298,588.64 represented the amount that Wife was to receive for the loans
and withdrawals Husband made from his 401(k) and therefore, she was only to receive a total
of $267,516.36. Regardless, again, both parties admit mistake. Husband, however, is not
seeking reformation.

“To resolve this alleged error, the trial court employed the doctrine of mutual mistake to reform
paragraph 4(A)(d). The Tennessee Supreme Court recently addressed the equitable remedy of
reformation on the ground of mutual mistake:

Courts have jurisdiction under Tennessee law to reform written instruments to accurately
reflect the parties’ agreement. Battle v. Claiborne, 133 Tenn. 286, 180 S.W. 584, 587 (1915)
(citation omitted); Sikora v. Vanderploeg, 212 S.W.3d 277, 287 (Tenn. Ct. App. 2006) (citing
Greer v. J.T. Fargason Grocer Co., 168 Tenn. 242, 77 S.W.2d 443, 44344 (1935); Tenn.
Valley Iron & R.R. Co. v. Patterson, 158 Tenn. 429, 14 S.W.2d 726, 727 (1929)). Reformation
is an equitable remedy ‘by which courts may correct a mistake in a writing “so that it fully and
accurately reflects the agreement of the parties.”” Lane v. Spriggs, 71 S.W.3d 286, 289 (Tenn.
Ct. App. 2001) (quoting 22 Tenn. Jur. Rescission, Cancellation and Reformation § 46 (1999)).

A court may reform an instrument to correct a mutual mistake. Sikora, 212 S.W.3d at 286
(citing Alexander v. Shapard, 146 Tenn. 90, 240 S.W. 287, 291-94 (1922); Cromwell v.
Winchester, 39 Tenn. 389, 390-91 (1859)); Lane, 71 S.W.3d at 289 (citing Williams v. Botts,
3 S.W.3d 508, 509 (Tenn. Ct. App. 1999)). Mutual mistake ‘is a mistake common to all the
parties to the written contract or the instrument or in other words it is a mistake of all the
parties laboring under the same misconception.” Collier v. Walls, 51 Tenn. App. 467, 369
S.W.2d 747, 760 (1962). A party seeking to reform a contract because of mutual mistake must
show by clear and convincing evidence that:

(1) the parties reached a prior agreement regarding some aspect of the bargain; (2) they
intended the prior agreement to be included in the written contract; (3) the written contract
materially differs from the prior agreement; and (4) the variation between the prior
agreement and the written contract is not the result of gross negligence on the part of the
party seeking reformation.

Sikora,212 S.W.3d at 287-88 (footnotes omitted) (citing 7 Corbin on Contracts § 28.45 at 283;
27 Williston on Contracts §§ 70:19 at 256, 70:23 at 264-65).

“Trent v. Mountain Commerce Bank, 606 S.W.3d 258, 263 (Tenn. 2020).
“In finding mutual mistake and reforming the parties” MDA, the trial court specifically held:

The clear and unambiguous terms of the Marital Dissolution Agreement state that Husband
will pay to Wife a sum representing one-half of the value of the gold and silver, one-half of
the value of the dissipation, and the loans Husband made and a withdrawal he took out of his
401(k). While the term ‘one-half” modifies the gold and silver and the dissipation, it does not
appear in the language identifying the loan and withdrawal from the 401(k). It is admitted that
the total amount of the withdrawal and loans was $298,588.64. This is in fact the amount
entered into the Marital Dissolution Agreement for total payment from all three categories,
further demonstrating this mistake. Further, Wife was to receive the entirety of Husband's
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401(k). It is logical that to effectuate her receipt of 100% of this asset that she would
additionally receive 100% of the loans or withdrawal that he made from the account.

* k%

The Court finds that, based upon clear and convincing evidence, the parties agreed that Wife
was to receive one-half of the dissipation amount ($37,500), one-half of the value of gold and
silver at National Security and Trust ($80,722.04), and the total amount of the loans or
withdrawal from Husband's 401(k) ($298,588.64). Thus, the total amount Wife was to receive
is $416,810.68. Per the agreement, this amount is to be paid in twenty-four monthly
increments or at the rate of $17,367.11 per month. Accordingly, the Marital Dissolution
Agreement shall be reformed as such and Wife is entitled to a judgment in the amount of
$88,60606.56 representing the deficiency in payments made from August 2018 through January
2020 ($4,925.92 for 18 months).

“On appeal, Wife contends that the trial court's reformation of paragraph 4(A)(d) was correct.
However, Husband disagrees. As set out in his appellate brief, Husband argues that:

Admittedly, there is an immaterial math error in the first line [of the ‘Mediated Agreement’]
where one-half of $70,000 is shown as $37,500 and not $35,000. This is a nonissue for either
party as neither sought correction or alteration but rather accepted the $37,500. However, what
is clear with all due respect to the trial court (what the Court improperly failed to consider in
the context of reformation), is that this paragraph reflects the parties’ intended agreement and
Former Husband intended to pay $125,000 or one-half of the total loan of $250,000. However,
[the mediator] altered the numbers pursuant to the parties’ agreement that Former Husband
would pay $149,294.32, which is one-half of the total amount of the loan of $298,588.64. As
the paragraph states, one-half of the dissipation is $37,500. The $298,588.64 figure being
inserted by [the mediator] represented the then current total amount of the
loan(s)/withdrawal(s) (not $250,000), and $149,294.32 representing one-half of that current
amount (not $125,000). Third, Former Husband will pay $80,722.04 as one-half of the value
of the gold and silver at National Security and Trust. What is clear is that whatever the total
number is, Former Husband is agreeing to pay, and Former Wife is agreeing to accept, three
items, in addition to the remainder of the 401(K), namely: (1) one-half dissipation - $37,500,
(2) one-half of the loan(s)/withdrawal(s) from 401(K) - $149,294.32, and (3) one-halfthe value
of the gold and silver at National Security and Trust - $80,722.04. These three items
mathematically will equal a sum certain. That number is $267,516.36, certainly not
$416,810.68 as the trial court ruling determined.

* k%

Admittedly, and frankly inexplicably, when the MDA got drafted and signed off on by the
parties and their counsel, what was clearly intended to be the number $267,516.36
(representing one-half of the 401(K) loan(s)/withdrawal(s), dissipation and gold) was replaced
in the MDA paragraph 4(A)(d) as the $298,588.64 sum certain to be paid Former Wife.

“From their respective positions concerning the trial court's reformation of the MDA, it is clear that
although the parties concede that a mistake was made in the drafting of the MDA, they do not agree
on what that mistake was. In seeking affirmance of the trial court's reformation of paragraph
4(A)(d), we infer that Wife is of the opinion that the parties agreed that she would receive the full
amount of Husband's withdrawal from the 401(k), i.e., $298,588.64. Husband, however, maintains
that the parties agreed that Wife would receive only one-half of the withdrawn amounts, i.e.,
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$149,294.32. In short, Wife ostensibly argues that there was no mistake in the MDA, and Husband
contends that the MDA awarded Wife twice the agreed upon amount for his withdrawals from the
401(k). Stated another way, there is no mutual mistake in this case. As the Tennessee Supreme
Court explained, a ‘mutual mistake’ ‘is a mistake common to all the parties to the written contract
or the instrument or in other words it is a mistake of all the parties laboring under the same
misconception.” Trent, 606 S.W.3d at 263 (citing Collier, 369 S.W.2d at 760) (emphases added).
‘Reformation is an equitable remedy ‘by which courts may correct a mistake in a writing so that
it fully and accurately reflects the agreement of the parties.’ “ Id. (citation omitted). Here, the parties
do not agree concerning whether Wife was to receive the full amount of Husband's 401(k)
withdrawal, or whether she was to received one-half of that amount. In this regard, the parties are
not ‘laboring under the same misconception.” In the absence of a mutual mistake, the remedy of
reformation is not available, and the trial court erred in reforming paragraph 4(A)(d) of the parties’
MDA.

“In the absence of mutual mistake, the trial court's ability to modify the MDA to comport with the
‘Mediated Agreement,” or to otherwise look beyond the four corners of the MDA, is limited by the
parole evidence rule. Parole evidence is only admissible to remove a latent ambiguity. Ward v.
Berry & Assoc. Inc., 614 S.W.2d 372 (Tenn. Ct. App. 1981). However, if the language of a written
instrument is unambiguous, the court must interpret it as written rather than according to the
unexpressed intention of one of the parties. Pirt, 90 S.W. 3d at 252 (citation omitted). A contract
is not ambiguous merely because the parties have different interpretations of the contract's various
provisions, Cookeville Gynecology & Obstetrics, P.C. v. Southeastern Data Systems, 884 S.W.2d
458, 462 (Tenn. 1994) (citing Oman Constr. Co. v. Tennessee Valley Authority, 486 F. Supp. 375,
382 (M.D. Tenn. 1979)), nor can this Court create an ambiguity where none exists in the contract.
Id. (citing Edwards v. Travelers Indem. Co., 300 S.W.2d 615, 617—-18 (Tenn. 1957)).

“As set out in context above, paragraph 4(A)(d) of the MDA contemplates that Wife will receive
a sum certain of $298,588.64 payable in twenty-four monthly installments of $12,441.19. A sum
certain is not ambiguous. Furthermore, the MDA clearly and unambiguously states that the
$298,588.64 represents ‘one-half of a claimed dissipation by Husband, one-half of the value of the
gold and silver at National Security and Trust that existed at the time of mediation, and further
represent[s] loans Husband made and a withdrawal he took out of his 401(k).” There is no
ambiguity as the MDA clearly states that the $298,588.64 represents the sum total of Wife's interest
in the dissipation, the gold and silver, and the withdrawals from the 401(k). Although the parties
may have contemplated some other arrangement or amounts in their ‘Mediated Agreement,” the
plain and unambiguous language used in the MDA governs the interpretation of their contract. If
the contract is plain and unambiguous, the meaning thereof is a question of law, and it is the Court's
function to interpret the contract as written according to its plain terms. Pitz, 90 S.W.3d at 252
(citing Petty, 277 S.W.2d at 355). As such, under paragraph 4(A)(d), Wife is entitled only to a total
of $298,588.64 (not $416,810.68), and Husband is to pay the $298,588.64 in twenty-four monthly
payments of $12,441.19. Accordingly, we reverse the trial court's reformation of paragraph 4(A)(d)
of the MDA.”

“Paragraph 4(A)(e) of the parties’ MDA provides, in its entirety, as follows:
Wife shall receive one-half the value of the remaining gold in the total approximate amount

of $320,625 (Wife's one-half portion shall equal $128,250.00). The parties acknowledge that
Husband shall cause the gold to be transferred from Switzerland to the United States as soon
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as possible, and, upon receipt of such gold, Husband will use these funds to borrow against the
gold in order to pay to Wife the sum of $128,250.00....

“Citing the fact that $128,250.00 is not one-half of $320,625.00, Wife petitioned the trial court,
pursuant to Rules 60.01 and 60.02 of the Tennessee Rules of Civil Procedure, to correct the alleged
clerical mistake to award her $160,312.50 (one-half of $320,625.00). The trial court denied Wife's
petition, finding, in relevant part:

Like paragraph 4[(A)](d), Wife contends that this paragraph also contains a mistake that
should be reformed. Contrary to Paragraph 4[(A)](d), there is not clear and convincing proof
of a mistake meeting the required elements for reformation. Husband submits that the parties’
agreed to a sum certain for Wife to receive. Unlike paragraph 4[(A)](d), this paragraph clearly
reflects a sum certain without any other indications. Husband asserts that they agreed to a sum
certain due to the requirements of him securing the gold from Switzerland and then obtaining
the loan to fund his payment and the possibility of fluctuations in the price of the gold.
Accordingly, Wife has not shown, by clear and convincing evidence, that reformation of this
provision is appropriate. Wife's Petition as to paragraph 4[(A)](d) is denied.

“Wife's argument that she is entitled to one-half of $320,625.00, i.e., $160,312.50 as opposed to
the $128,250.00 stated in the MDA, ignores the modifying language ‘total approximate amount.’
By including this adjectival phrase to modify the $320,625.00, the parties clearly expressed their
intent that the $320,625.00 is not a sum certain. Rather, the $320,625.00 is a mere approximation.
The only sum certain in paragraph 4(A)(e) of the MDA is the $128,250.00 amount. As discussed
above, a sum certain is not ambiguous. By giving full effect to all clauses and words in the parties’
contract, the clear and unambiguous language shows the parties’ intent that Wife's portion of this
marital asset ‘shall equal $128,250.00,” and that Husband will ‘pay to Wife the sum of
$128,250.00.” As such, the trial court did not err in denying Wife's petition to reform or otherwise
modify the $128,250.00 amount.”

D. TCRS Retirement; Coverture Share

Thompson v. Thompson, No. M2020-01293-COA-R3-CV (Tenn. Ct. App., Clement, Feb. 9,
2022), perm. app. denied June 8, 2022.

“The sole issue on appeal in this divorce action pertains to the coverture formula employed to fund
the husband's marital interest in the wife's retirement account via a deferred distribution method.
On the morning the case was set for a final hearing, the parties and their attorneys appeared in open
court and announced they had agreed to the division of the marital estate with the exception of the
implementing language required to fund the husband's marital interest in the wife's retirement
account. Because the wife had a substantially larger account than the husband but lacked the
financial resources to fund a present distribution of her retirement account, the parties announced
in open court that they had agreed to an offset of their respective pensions and authorized the court
to enter a final judgment using the coverture formula to affect a deferred distribution. Following
the entry of the final order, the wife filed a Tennessee Rule of Civil Procedure 59.04 motion to set
aside the order, contending that the trial court applied a deferred distribution method that did not
reflect the parties’ agreement. The trial court denied the motion, and this appeal followed. Finding
no error, we affirm the trial court in all respects.”

27



“Robert Martin Thompson (‘Husband’) and Christie Lee Thompson (‘Wife’) were married on
September 22, 1995. This divorce action was commenced by Husband on August 25, 2015.
Following contentious proceedings, the parties were declared divorced on December 22, 2017,
resulting in a marriage totaling 22 years. Other issues, including specifically the division of marital
assets, remained unresolved.

“During the majority of their marriage, both parties were employed as public educators, and each
individually participated in and accumulated rights to retirement investments through Tennessee
Consolidated Retirement System (“TCRS”).

“Wife began working as a teacher and participating in her TCRS account in October 1995.
Husband began working as a teacher and participating in his TCRS account in 2000. Both Husband
and Wife were still participating in their respective TCRS accounts when Husband filed for divorce
in 2015 and when the final decree was entered.

“The values of the marital assets and debts were not disputed. Aside from their respective TCRS
accounts, the marital estate consisted primarily of debt at the time of their divorce. The retirement
benefits Wife accumulated during the marriage significantly exceeded those accumulated by
Husband due to her longer service, vesting, and higher pay. David Pitts, Husband's actuarial expert,
assigned a present value of $365,314 to Wife's account and a present value of $115,013 to
Husband's TCRS account; however, neither account vested during the divorce proceedings because
the parties continued to work and participate in their respective TCRS account. See Cohen v.
Cohen, 937 S.W.2d 823, 826 (Tenn. 1996) (explaining that ‘[a]n unvested retirement account is one
in which the time requirements have not been fulfilled’).”

“We begin our discussion with the agreement as announced by the parties in open court on
March 19, 2018. With both Husband and Wife in attendance, their respective counsel announced
that an agreement had been made resolving the division of marital property. Following this
announcement, the trial court and counsel proceeded to outline, in detail, the provisions upon which
the parties agreed. Notably, the parties agreed to the application of the coverture formula with a
coverture percentage of 27%. In response to a question by the trial court, Wife acknowledged that
she understood and agreed to pay ‘a coverture percentage of 27 percent of the marital portion of
the retirement to [Husband] upon her retirement.” (Emphasis added). Husband made a similar
acknowledgment. Moreover, at no point during the hearing in open court did Wife or her counsel
state any objection to the terms presented to the court. The Final Order that followed reads in
pertinent part:

2. The Court finds that the parties relied upon and agreed to a coverture percentage division
of [Wife's] retirement account, and arrived at the percentage in part based upon actuarial
valuations that assumed the parties would continue working and would receive periodic raises,
and that the following language shall be used to divide [Wife's] Tennessee Consolidated
Retirement System (TCRS) account and the TCRS is directed to abide by said order of the
Court:

Husband shall receive a share calculated by using a coverture percentage of twenty-seven
percent (27%), and that the following formula shall be used to calculate Husband's share
of Wife's retirement: twenty-two (22) years of marriage divided by Wife's total years of
TCRS service, said fraction being multiplied by twenty-seven percent (27%). The
resulting percentage shall be applied to any payment from Wife's TCRS retivement of any
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nature, including lump sum, monthly payments, beneficiary distributions or otherwise,
and shall be paid directly to Husband by TCRS.

“(Emphasis added).

“Wife contends the trial court's order is not consistent with the parties’ agreement. Specifically, she
contends it erroneously affords Husband a greater division of Wife's TCRS retirement benefits.
This argument is based on Wife's contention that she agreed to Husband's receipt of a specific
percentage of the TCRS account accrued during their marriage, but that the trial court's inclusion
of the phrase divided by Wife's total years of TCRS service in the coverture fraction affords
Husband a greater distribution of her benefits than the parties agreed to and permits Husband to
receive benefits based off an increase in value accumulated by post-divorce contributions.

“For his part, Husband maintains that the deferred distribution method provides a workable
framework for the division of Wife's unvested retirement benefits and limits Husband's award to
his martial portion of Wife's retirement account. Husband takes the position that the standard
coverture formula only applies to the marital share of unvested pension benefits because the
coverture fraction requires the years of Wife's service accrued during the marriage to be divided
by Wife's total years of service calculated on the date of her retirement. Husband further argues
that application of the agreed-upon coverture percentage ensures an equitable division of the
marital portion of Wife's retirement benefits.

“Tennessee authorizes two methods for the division of pensions in divorce proceedings: present
value or deferred distribution. Cohen, 937 S.W.2d at 831. Present value is an actuarial method of
calculating the current value of a future income stream that ‘requires the trial court to place a
present value on the retirement benefit as of the date of the final decree.’ Id. ‘Once the present cash
value is calculated, the court may award the retirement benefits to the employee-spouse and offset
that award by distributing to the other spouse some portion of the marital estate that is equivalent
to the spouse's share of the retirement interest.” /d. The present cash value method is preferable
when ‘the marital estate includes sufficient assets to offset the award.” /d.

“In contrast, ‘deferred distribution’ does not require a determination of the present value. Instead,
‘the court may determine the formula for dividing the monthly benefit at the time of the decree but
delay the actual distribution until the benefits become payable.’ Id. (emphasis added). Thus, the
deferred distribution method permits the non-employee spouse to receive their marital share in the
future rather than at the time of divorce. See Kendrick, 902 S.W.2d at 927-28 (explaining that
deferred distribution is preferred when the marital estate does not contain sufficient property to
offset an award upon divorce of the parties). When vesting or maturation is uncertain or when the
retirement benefit is the parties’ greatest or only economic asset, courts have preferred the
‘deferred distribution’ method to distribute unvested retirement benefits. Cohen, 937 S.W.2d at 831
(citing Kendrick, 902 S.W.2d at 927-28) (emphasis added).

“It is undisputed that Wife's TCRS account had not vested when the Final Order was entered. This
is because Wife is still working and still contributing to her plan. It is also undisputed that Wife's
TCRS account was her greatest asset and that she lacked sufficient liquid assets to fund a present
distribution of the present value of Husband's marital interest in her TCRS account. Finding no
error with the trial court's decision to apply the deferred distribution method to the facts of this case,
we proceed with our analysis of the trial court's application of deferred distribution method.”
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“The trial court used the following to compute the first step: 22 years of marriage divided by Wife's
total years of TCRS service at retirement, said fraction to be multiplied by 27%. The resulting
percentage of that calculation was then ordered to be applied to Wife's monthly TCRS retirement.

“The formula used by the trial court reflects the parties’ agreement. At the final hearing, counsel
for both parties agreed to use the deferred distribution method. The parties do not dispute that they
were married from September 22, 1995, until December 22, 2017, totaling 22 years of marriage,
which is the number represented by the numerator in the trial court's coverture fraction. The trial
court left the denominator as an unknown—Wife's total years of TCRS service at retirement—a
number that will only be determinable at Wife's retirement. The parties agreed that Husband should
receive 27% of the marital portion of the retirement account,” which is reflected in the Final Order.
Nothing in the trial court's application of the coverture formula was erroneous or in contradiction
to Tennessee Law.

“The trial court properly applied the deferred distribution method with respect to the division of
Wife's future monthly benefit and the parties’ agreement. Accordingly, we affirm the judgment of
the trial court in all respects.”

Alimony

A. In Solido May Be Awarded for Attorney Fees and Expenses

Chapter 762, Public Acts 2022, amending T.C.A. § 36-5-121(h) eff. Mar. 31, 2022.
36-5-121(h).

“(1) (A) Alimony in solido, also known as lump sum alimony, is a form of long-term support, the
total amount of which is calculable on the date the decree is entered, but which is not
designated as transitional alimony. Alimony in solido may be paid in installments if the
payments are ordered over a definite period of time and the sum of the alimony to be paid
is ascertainable when awarded. The purpose of this form of alimony is to provide
financial support to a spouse, to enable the court to equitably divide and distribute marital
property, or both.

(B) Alimony in solido may be awarded for attorney fees and expenses incurred in connection
with the proceedings through the date of the final hearing and any proceedings brought
pursuant to Rule 59 of the Tennessee Rules of Civil Procedure. When determining
whether attorney fees and expenses should be awarded as alimony in solido, the court
shall consider the following:

(1) The factors enumerated in subsection (i);

(i1) The total amount of attorney fees and expenses incurred and the total amount of
attorney fees and expenses paid by each party in connection with the proceedings;

(iii) Whether the attorney fees and expenses requested are reasonable under the factors
set forth in Rule 1.5 of the Tennessee Rules of Professional Conduct; and

(iv) Whether the attorney fees and expenses were necessary.”

B. Transitional Alimony Recipient Successfully Rebutted Presumption of Alimony Suspension
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Strickland v. Strickland, 644 S.W.3d 620 (Tenn. Ct. App., Bennett, 2021), perm. app. denied
Mar. 23, 2022.

“Tennessee recognizes four types of alimony: ‘(1) alimony in futuro, also known as periodic
alimony; (2) alimony in solido, also known as lump-sum alimony; (3) rehabilitative alimony; and
(4) transitional alimony.” Scherzer v. Scherzer, No. M2017-00635-COA-R3-CV, 2018 WL
2371749, at *6 (Tenn. Ct. App. May 24, 2018) (citing Tenn. Code Ann. § 36-5-121(d), and
Mayfield v. Mayfield, 395 S.W.3d 108, 115 (Tenn. 2012)). At issue in this case is transitional
alimony, which ‘is appropriate when a court finds that rehabilitation is not required but that the
economically disadvantaged spouse needs financial assistance in adjusting to the economic
consequences of the divorce.” Gonsewski, 350 S.W.3d at 109.”

“Wife first contends that the trial court erred in determining that the transitional alimony award was
subject to modification pursuant to Tenn. Code Ann. § 36-5-121(g)(2)(C) because the alimony
provision in the MDA expressly prohibited the court from modifying alimony. Marital dissolution
agreements are contracts that are ‘valid and enforceable between the parties.” Winne, 2019 WL
5606928, at *2 (citing Eberbach v. Eberbach, 535 S.W.3d 467, 474 (Tenn. 2017); Barnes v.
Barnes, 193 S.W.3d 495, 498 (Tenn. 2006)). Although ‘transitional alimony is generally subject
to modification post-divorce if one of the contingencies in Tennessee Code Annotated
§ 36-5-121(g)(2) is established,” the parties may ‘expressly agree in a marital dissolution agreement
that a transitional alimony obligation shall not be modifiable.” Vick v. Hicks, No. W2013-02672-
COA-R3-CV, 2014 WL 6333965, at *4 (Tenn. Ct. App. Nov. 17, 2014). Thus, ‘where the parties
agree in a marital dissolution agreement to terms different from those set out in the [alimony]
statutes,” the statutes do not apply. Vick, 2014 WL 6333965, at *4 (citing Honeycutt v. Honeycutt,
152 S.W.3d 556, 563 n.5 (Tenn. Ct. App. 2003); Myrick v. Myrick, No. M2013-01513-
COA-R3-CV, 2014 WL 2841080, at *4-6 (Tenn. Ct. App. June 19, 2014) (footnote omitted)).”

“According to Wife, the MDA evidenced an intent to preclude modification of the award pursuant
to the alimony statute simply because the alimony provision includes the word ‘non-modifiable.’
This argument, however, entirely ignores the remaining language in the alimony provision.
Specifically, the provision provides that Husband's $2,000 per month transitional alimony
obligation ‘is non-modifiable except it terminates upon Wife's death or remarriage, or may be
modified pursuant to the statute upon Wife's cohabitation with a romantic partner.’ (Emphasis
added). The clear and unambiguous language in the alimony provision, therefore, provides that the
award is generally ‘non-modifiable,” but it may be subject to modification in a particular
circumstance—Wife cohabitating ‘with a romantic partner.” Moreover, the alimony provision
clearly and unambiguously allows for the award to be modified pursuant to the alimony statute,
Tenn. Code Ann. § 36-5-121, if Wife began cohabitating ‘with a romantic partner.’

“Wife admitted that Dr. Pinyard was her romantic partner and that she was cohabitating with him.
We thus conclude that the trial court did not err in determining that the MDA permitted
modification under these circumstances.”

“When an alimony recipient cohabitates with a third person, a rebuttable presumption is raised that
the alimony recipient is no longer in need of the previously awarded amount of alimony because
the recipient is either supporting or receiving support from the third person. Tenn. Code Ann.
§ 36-5-121(g)(2)(C); Winne, 2019 WL 5606928, at *4 (citing Wright v. Quillen, 83 S.W.3d 768,
775 (Tenn. Ct. App. 2002)). This presumption is located in Tenn. Code Ann. § 36-5-121(g)(2)(C),
which provides that transitional alimony shall not be modified unless:
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The alimony recipient lives with a third person, in which case a rebuttable presumption is
raised that:

(1) The third person is contributing to the support of the alimony recipient and the alimony
recipient does not need the amount of support previously awarded, and the court should
suspend all or part of the alimony obligation of the former spouse; or

(i1) The third person is receiving support from the alimony recipient and the alimony recipient
does not need the amount of alimony previously awarded and the court should suspend all or
part of the alimony obligation of the former spouse.

“Once the presumption has been raised, the burden of proof shifts to the alimony recipient to
demonstrate a continuing need for the full amount of the alimony award despite the cohabitation.
Hickman v. Hickman, No. E2013-00940-COA-R3-CV, 2014 WL 786506, at *7 (Tenn. Ct. App.
Feb. 26, 2014). To determine whether an alimony recipient has successfully rebutted the
presumption, a court must consider not only whether the alimony recipient had contributed to or
received support from the third person but also whether the recipient demonstrated his or her
continuing need for transitional alimony. Scherzer, 2018 WL 2371749, at *10 (citing Hickman,
2014 WL 7865006, at *7).”

“Because it was undisputed that Wife was cohabitating with Dr. Pinyard, the trial court properly
found that the presumption had been raised. Wife contends that the trial court erred in concluding
that she failed to rebut the presumption because she demonstrated that she was neither supporting
nor receiving support from Dr. Pinyard due to them equally contributing to all of the household
bills.”

“When determining whether the alimony recipient has rebutted the presumption by demonstrating
a continuing need for the full amount of the previously awarded alimony, ‘a court must examine
the financial circumstances of the alimony recipient at the time of the modification hearing.’
Hickman, 2014 WL 786506, at *7. We have previously held that alimony recipients ‘rebutted the
presumption by showing a deficit of funds despite the third-party's support or cohabitation.’
Howard v. Beasley, No. W2019-01972-COA-R3-CV, 2020 WL 6149577, at *3 (Tenn. Ct. App.
Oct. 20, 2020) (citing Gordon v. Gordon, No. M2017-01275-COA-R3-CV, 2018 WL 5014239,
at *10 (Tenn. Ct. App. Oct. 16, 2018); Hickman, 2014 WL 786506, at *8; Audiffred v. Wertz, No.
M2009-00415-COA-R3-CV, 2009 WL 4573417, at *1, *3-4 (Tenn. Ct. App. Dec. 4, 2009)).

“Here, at the time of the modification hearing, Wife remained unemployed. Her only sources of
income were $2,000 per month in alimony and $1,831 per month in child support, for a total
monthly income of $3,831. Wife still lived in the same apartment she had lived in at the time of the
divorce, but she shared the cost of rent, utilities, and other household expenses equally with Dr.
Pinyard. We agree with the trial court's finding that ‘[t]his arrangement allow[ed] each of them to
obtain housing accommodations at half the cost they would otherwise incur,” but Wife's income
and expense statement shows that, despite this arrangement, she still paid $1,513.50 each month
toward these expenses. Her income and expense statement further shows that Wife has
approximately $3,941.75 in monthly general living expenses she shares with the parties’ daughter.
Thus, despite ‘obtain[ing] housing accommodations at half the cost,” Wife still had monthly
expenses totaling $5,455.25. Even receiving the full amount of alimony, Wife has a monthly deficit
of $1,524.25. The trial court acknowledged this deficit finding that, ‘in order to make up the
difference between her income and expenses, Wife has been consuming cash distributed to her in
the division of marital property.’
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“Notwithstanding this finding, the court concluded that Wife failed to rebut the presumption that
she no longer needed the previously awarded amount of alimony. The trial court made its decision
by heavily relying on its finding that, ‘[a]lthough she is trained and qualified to earn income as a
massage therapist, Wife chooses to be unemployed.” The record does not support this finding,
however. Wife testified that, prior to the marriage, she had trained as a massage therapist and had
held licensure for massage therapy in Texas. She has never held a message therapy license in
Tennessee, and she stated that she has not been formally employed in that field or any other since
2006. As Wife points out in her appellate brief, ‘[i]t is not logical to believe Wife [is] presently able
to obtain employment in a field she has not practiced for nearly fifteen years, in a state where she
is not licensed, during a pandemic with soaring unemployment in service-based industries with
restrictions on in-person activities.’

“Lastly, the trial court found that Wife no longer needed alimony because she was no longer
transitioning to the status of a single person due to her ‘living in a domestic partnership’ with Dr.
Pinyard.”

“As discussed in detail earlier in this opinion, the record shows that Wife and Dr. Pinyard were very
intentional in how they paid their shared expenses in order to avoid commingling their finances.
Therefore, the nature of Wife's relationship with Dr. Pinyard had no bearing on whether she
continued to need the alimony previously awarded.

“Based on the foregoing, we conclude that, under these circumstances, Wife has rebutted the
statutory presumption and demonstrated her continuing need for the previously awarded amount

of alimony and that the trial court abused its discretion in suspending the alimony award. The trial
court's judgment suspending her transitional alimony award is reversed.”

Domestic Abuse; Order of Protection for Human Trafficking Victim

Chapter 1115, Public Acts 2022, amending T.C.A. §§ 36-3-601, -602, -605 and -613 eff. July 1,
2022.

Human trafficking offenses have been added to the list of circumstances in which an order of
protection may be issued.
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CONFLICTS

Hague Convention; “Grave Risk of Harm”; No Requirement to Examine All Possible
Ameliorative Measures Before Denying Petition for Return of Child

Golan v. Saada, 142 S.Ct. 1880 (U.S., Sotomayor, 2022).

“The Hague Convention on the Civil Aspects of International Child Abduction requires the judicial
or administrative authority of a Contracting State to order a child returned to the child's country of
habitual residence if the authority finds that the child has been wrongfully removed to or retained
in the Contracting State. The authority ‘is not bound to order the return of the child,” however, if
the authority finds that return would expose the child to a ‘grave risk’ of “physical or psychological
harm or otherwise place the child in an intolerable situation.” The International Child Abduction
Remedies Act ICARA) implements the Convention in the United States, granting federal and state
courts jurisdiction over Convention actions and directing those courts to decide cases in accordance
with the Convention.

“Petitioner Narkis Golan, a United States citizen, married respondent Isacco Saada, an Italian
citizen, in Italy, where they had a son, B. A. S., in 2016. In 2018, Golan flew with B. A. S. to the
United States to attend a wedding and, instead of returning to Italy, moved into a domestic violence
shelter with B. A. S. Saada thereafter timely filed a petition with the U. S. District Court for the
Eastern District of New York, seeking an order returning B. A. S. to Italy pursuant to the Hague
Convention. The District Court concluded that B. A. S. would face a grave risk of harm if returned
to Italy, given evidence that Saada had abused Golan and that being exposed to this abuse
harmfully affected B. A. S. The court, however, ordered B. A. S.” return to Italy, applying Second
Circuit precedent obligating it to ‘examine the full range of options that might make possible the
safe return of a child” and concluding that ameliorative measures could reduce the risk to B. A. S.
sufficiently to require his return. The Second Circuit vacated the return order, finding the District
Court's ameliorative measures insufficient. Because the record did not support concluding that no
sufficient ameliorative measures existed, the Second Circuit remanded for the District Court to
consider whether such measures, in fact, existed. After an examination over nine months, the
District Court identified new ameliorative measures and again ordered B. A. S.” return. The Second
Circuit affirmed.

“Held: A court is not categorically required to examine all possible ameliorative measures before
denying a Hague Convention petition for return of a child to a foreign country once the court has
found that return would expose the child to a grave risk of harm.”

“(a) ‘“The interpretation of a treaty, like the interpretation of a statute, begins with its text.” Abbott
v. Abbott, 560 U.S. 1, 10, 130 S.Ct. 1983, 176 L.Ed.2d 789 (internal quotation marks omitted).
When ‘a child has been wrongfully removed or retained’ from his country of habitual residence,
Article 12 of the Hague Convention generally requires the deciding authority (here, a district court)
to ‘order the return of the child.” T. I. A. S. No. 11670, S. Treaty Doc. No. 99-11, p. 9. But Article
13(b) of the Convention leaves a court with the discretion to grant or deny return, providing that
a court ‘is not bound to order the return of the child’ if it finds that the party opposing return has
established that return would expose the child to a ‘grave risk’ of physical or psychological harm.
1d., at 10. Nothing in the Convention's text either forbids or requires consideration of ameliorative
measures in exercising this discretion.”
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“(1) Saada's primary argument is that determining whether a grave risk of harm exists necessarily
requires considering whether any ameliorative measures are available. The two questions, however,
are separate. A court may find it appropriate to consider both questions at once, but this does not
mean that the Convention imposes a categorical requirement on a court to consider any or all
ameliorative measures before denying return based on a grave-risk determination.”

“(2) The discretion to courts under the Convention and ICARA includes the discretion to determine
whether to consider ameliorative measures that could ensure the child's safe return. The Second
Circuit's contrary rule—which imposes an atextual, categorical requirement that courts consider
all possible ameliorative measures in exercising discretion under the Convention, regardless of
whether such consideration is consistent with the Convention's objectives—*in practice, rewrite[s]
the treaty,” Lozano v. Montoya Alvarez, 572 U.S. 1, 17, 134 S.Ct. 1224, 188 L.Ed.2d 200.”

“(b) A district court's consideration of ameliorative measures must be guided by the legal principles
and other requirements set forth in the Convention and ICARA. The Second Circuit's rule
improperly elevated return above the Convention's other objectives. The Convention does not
pursue return exclusively or at all costs. Courts must remain conscious of all the Convention's
objectives and requirements, which constrain courts’ discretion to consider ameliorative measures.
First, the Convention explicitly recognizes that any consideration of ameliorative measures must
prioritize the child's physical and psychological safety. Second, consideration of ameliorative
measures should abide by the Convention's requirement that courts addressing return petitions do
not usurp the role of the court that will adjudicate the underlying custody dispute. Third, any
consideration of ameliorative measures must accord with the Convention's requirement that courts
‘act expeditiously in proceedings for the return of children.” A court therefore reasonably may
decline to consider ameliorative measures that have not been raised by the parties, are unworkable,
draw the court into determinations properly resolved in custodial proceedings, or risk overly
prolonging return proceedings.”

“(c) In this case, the District Court made a finding of grave risk, but never had the opportunity to
inquire whether to order or deny return under the correct legal standard. Accordingly, it is
appropriate to allow the District Court to apply the proper legal standard in the first instance, see
Monasky v. Taglieri, 589 U.S. ——,—— 140 S.Ct. 719, 206 L.Ed.2d 9. The District Court should
determine whether the measures considered are adequate to order return in light of the District
Court's factual findings concerning the risk to B. A. S., bearing in mind that the Convention sets
as a primary goal the safety of the child.”
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JUVENILE LAW

Foster Care
A. Relative Caregiver
Chapter 785, Public Acts 2022, adding T.C.A. § 37-2-422 eff. Jan. 1, 2023.

“(a) As used in this section:
(1) ‘Department’ means the department of children's services; and
(2) ‘Relative caregiver’ means a person with a first, second, or third degree of relationship
to the parent or stepparent of a child who may be related to the child through blood,
marriage, or adoption.

“(b) The department must pay a reimbursement to eligible relative caregivers to support the cost
of raising the child, in accordance with this section.

“(c) A relative caregiver must receive payment equal to fifty percent (50%) of the full foster care
board rate for the care of a child, if the following conditions are met:

(1) The child is not in state custody;

(2) The relative caregiver is twenty-one (21) years of age or older;

(3) The relative caregiver has been awarded custody of the child by a final order of a court
acting under chapter 1, part 1 of this title;

(4) Therelative caregiver's total household income does not exceed twice the current federal
poverty guidelines based on the size of the family unit. As used in this subdivision (c)(4),
‘household income’ is determined by including the income of the relative caregiver, the
spouse of the relative caregiver, and adult children of the relative caregiver who are living
in the same home as the relative caregiver;

(5) A parent of the child does not reside in the relative caregiver's home;

(6) Therelative caregiver agrees to seek the establishment and enforcement of child support,
including the naming of the father of a child for the purposes of paternity establishment;
and

(7) The relative caregiver and the child meet all other requirements as prescribed by rules
promulgated by the department.

“(d) A payment made pursuant to this section is subject to the initial and continuing eligibility of
the relative caregiver and the child, as determined by the department pursuant to this section and
rules promulgated by the department. A payment made pursuant to this section is conditional upon
sufficient appropriations being received by the department or other paying agency. The department
may establish procedures for dispersing available funds in the event that the department or other
paying agency does not receive sufficient appropriations to make payments pursuant to this section.

“(e) The department may establish additional requirements by rule pursuant to subdivision (c)(7);
provided, that the department must not require that the child currently is or has been in custody of
the department. The department must provide notice of additional requirements in writing to the
relative caregiver within ten (10) days prior to the requirement's effective date.
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“(f) Beginning February 1, 2024, and no later than February 1 following the conclusion of each
calendar year during which the relative caregiver reimbursement program established under this
section is in effect, the department must publish an annual report on the department's website on
the payments made under this section. The report must include, but is not limited to:
(1) The total amount of payments made in the previous calendar year;
(2) The total number of children for whom a relative caregiver received a payment during the
previous calendar year;
(3) The total number of children who have entered state custody after being in the custody
of a relative caregiver who received a payment during the previous calendar year; and
(4) The total number of children who remain in the custody of a relative caregiver who
received a payment during the previous calendar year.

“(g) The commissioner of children's services may promulgate rules necessary to carry out this
section pursuant to the Uniform Administrative Procedures Act, compiled in title 4, chapter 5.”

B. Limited Tort Exposure
Chapter 777, Public Acts 2022, adding T.C.A. § 37-2-421 eff. July 1, 2022.

“(a) Notwithstanding a provision of this chapter to the contrary, non-governmental independent
contractors that contract with, or enter into an agreement with, the department of children's services
for the provision of foster care continuum services to children in the department's custody are
granted limited tort exposure under this chapter from civil actions or claims filed by the children
and families who are the intended or actual recipients of those services. This grant of limited tort
exposure is provided only when the non-governmental independent contractors are providing by
contract or agreement foster care continuum services to children in the department's custody.

“(b) In performing or providing foster care continuum services, the non-governmental independent
contractors are deemed to be the functional equivalent of the department of children's services. The
non-governmental independent contractors are performing or providing these foster care continuum
services in the stead of the department of children's services and by such are fulfilling a public
purpose that is authorized to be performed by the department of children's services. The
department's contracting party for the provision of foster care continuum services will not be
afforded limits to its tort exposure for gross negligence in the performance of the contract or
agreement.

“(c) In performing or providing foster care continuum services, the monetary limits of tort exposure
for the department of children's services contracting party or party to the agreement are the same
as the limits set for the department of children's services in § 9-8-307; provided, that a claim
against the contractor arising from the contractor's provision of foster care continuum services to
children in the department's custody shall be filed with a court of competent jurisdiction and shall
not be heard by the Tennessee claims commission.”

Child Abuse Investigation; Anonymous Report

Chapter 849, Public Acts 2022, adding T.C.A. § 37-1-406(e)(2) eff. Apr. 20, 2022.
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“(2) Notwithstanding subdivision (e)(1), if the report of harm was made to the department
anonymously, then the juvenile court shall not order the parents or person responsible for the care
of the child or the person in charge of any place where the child may be, to allow the department
entrance for purposes of interview, examination, and investigation unless the department has
presented evidence corroborating the anonymous report of harm.”

Child Sexual Abuse
A. Sex Trafficking Victims
Chapter 984, Public Acts 2022, adding T.C.A. § 37-1-603(b)(7) eff. May 3, 2022.

“(7) The district attorneys general conference shall work with the Tennessee bureau of
investigation, the department of children's services, the Tennessee Sheriffs' Association, the
Tennessee Association of Chiefs of Police, and the Children's Advocacy Centers of Tennessee to
develop recommendations on the creation of multidisciplinary teams to provide responses specific
to child sex trafficking cases. The purposes of these teams will be to enhance the services to victims
of child sex trafficking, improve the coordination of investigations and the tracking of child sex
trafficking cases, and identify gaps in services. These entities may consult with other public and
private groups, organizations, and agencies that have knowledge of the child sex trafficking
population and are willing to assist in this goal. The district attorneys general conference shall
report the recommendations to the chairs of the judiciary committee of the senate and the criminal
justice committee and the children and family affairs subcommittee of the house of representatives
by January 15, 2023.”

B. Child Protective Team
Chapter 649, Public Acts 2022, amending T.C.A. § 37-1-607(a)(2) eff. Mar. 15, 2022.

“Each [child protective] team may also include a representative from one (1) of the mental health
disciplines and one (1) appropriately credentialed medical provider, as needed.”
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EDUCATION LAW

School Voucher Program Not Rendered Unconstitutional by the Home Rule Amendment

Metropolitan Government of Nashville and Davidson County v. Tennessee Department of
Education, 645 S.W.3d 141 (Tenn., Page, 2022).

“This case is before us on an interlocutory appeal limited to a single claim: Plaintiffs’ constitutional
challenge to the Tennessee Education Savings Account Pilot Program (the ‘ESA Act’ or the ‘Act’),
Tenn. Code Ann. §§ 49-6-2601 to -2612, under article XI, section 9 of the Tennessee Constitution
(the ‘Home Rule Amendment’ or the ‘Amendment’). The trial court held that Plaintiffs had
standing to pursue this claim and denied Defendants’ motions to dismiss on that basis. The court
held that the ESA Act is unconstitutional under the Home Rule Amendment and granted Plaintiffs’
motion for summary judgment on this claim. The trial court then sua sponte granted Defendants
an interlocutory appeal, and the Court of Appeals granted their application for an interlocutory
appeal by permission pursuant to Rule 9 of the Tennessee Rules of Appellate Procedure. The Court
of Appeals affirmed the trial court's judgment with respect to the issue of standing and the issue of
the constitutionality of the ESA Act under the Home Rule Amendment. We hold that Plaintiffs
have standing to bring their Home Rule Amendment claim and affirm the judgment of the Court
of Appeals with respect to that issue. However, we hold that the ESA Act does not implicate the
Home Rule Amendment such that the Act is not rendered unconstitutional by the Amendment, and
we reverse the judgment of the Court of Appeals with respect to that issue. Accordingly, the
judgment of the trial court with respect to Plaintiffs’ claim under the Home Rule Amendment is
vacated, and the case is remanded to the trial court for entry of a judgment dismissing that claim,
for further proceedings consistent with this opinion, and for consideration of Plaintiffs’ remaining
claims.”

“As previously noted, the portion of the Home Rule Amendment at issue is found at article XI,
section 9, clause 2 of the Tennessee Constitution, which provides:

[A]ny act of the General Assembly private or local in form or effect applicable to a particular
county or municipality either in its governmental or its proprietary capacity shall be void and
of no effect unless the act by its terms either requires the approval by a two-thirds vote of the
local legislative body of the municipality or county, or requires approval in an election by a
majority of those voting in said election in the municipality or county affected.

“The ESA Act does not require the approval by a two-thirds vote of the local legislative body of
Plaintiffs or require approval in an election by a majority of those voting in said election.
Consequently, if the ESA Act implicates the Home Rule Amendment, the Act is unconstitutional
and void thereunder. If the Act does not implicate the Amendment, Plaintiffs’ constitutional
challenge fails as a matter of law.

“Like the Court of Appeals, we too find on the basis of the language of the Home Rule Amendment
three requirements for its application: 1) the statute in question must be local in form or effect; 2)
it must be applicable to a particular county or municipality; and 3) it must be applicable to the
particular county or municipality in either its governmental or proprietary capacity. In this case, we
find dispositive and so limit our analysis to the second requirement—that the ESA Act must be
‘applicable to’ Plaintiffs in order to implicate the Home Rule Amendment.
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“By its terms, the ESA Act applies to Local Education Agencies (‘LEAs’). See Tenn. Code Ann.
§ 49-6-2602(3)(C) (2020) (defining an ‘eligible student’ to participate in the ESA program as one
attending a school in certain limited LEAs); id. § 49-6-2602(7) (defining an LEA by reference to
Tenn. Code Ann. § 49-1-103 (2020), which defines an LEA as ‘any county school system, city
school system, special school district, unified school system, metropolitan school system or any
other local public-school system or school district created or authorized by the general assembly’).
By its terms, the ESA Act does not facially apply to cities or counties such as Plaintiffs. However,
the trial court and intermediate appellate court found, and Plaintiffs contend in this Court, that the
ESA Act is applicable to them within the meaning of the Home Rule Amendment. We disagree.

“The trial court found that the ESA Act is applicable to Plaintiffs because of what it viewed as the
inseparable partnership between the LEAs and Plaintiffs. The trial court explained that ‘school
systems (which are the same as LEAs) cannot be viewed as separate and distinct from the local
governments that fund them. They are truly in a partnership.” The Court of Appeals similarly relied
on the financial relationship between Plaintiffs and their respective LEAs in finding that the ESA
Act is applicable to Plaintiffs. As the Court of Appeals summarized:

We have already addressed the LEA argument in the context of standing. Tennessee Code
Annotated section 49-1-103(2) defines an LEA as ‘any county school system, city school
system, special school district, unified school system, metropolitan school system or any other
local public[-]school system or school district created or authorized by the general assembly.’
Thus, LEAs include metropolitan and county school systems. Giving an entity a new name
does not change the nature of the entity or its relationship to the county government that funds
it.

“Metro. Gov't of Nashville & Davidson Cnty., 2020 WL 5807636, at *4. In particular, the Court
of Appeals noted that Tennessee Code Annotated section 49-6-2605(b)(1), which has been
characterized as the ‘counting requirement,” requires that each participating student still be counted
in the enrollment figures for the LEA in which the student resides. This results in Plaintiffs being
required to appropriate, tax, and fund their LEAs for those participating students. The Court of
Appeals characterized the effect of the counting requirement, in conjunction with the maintenance
of effort statute, as inflating the amount of local taxes that must be raised and appropriated by
Plaintiffs and keeping Plaintiffs’ appropriations for the county school system artificially high. Id.
at *3 n.1.

“In this Court, Plaintiffs have argued that while the ESA Act applies in form to LEAs, it applies
in effect to them. According to Plaintiffs, they must tax and fund their LEAs under the ESA Act
at the same level as when the participating students were still attending schools in the LEAs. The
ESA Act, thus, impacts Plaintiffs’ funding of public education and so, according to Plaintiffs, is
applicable to them.

“The Natu Bah Intervenors, and now the State as well, argue that the lower courts and Plaintiffs
conflate two distinct requirements for the application of the Home Rule Amendment and the
distinct language used in those two requirements—namely, that 1) the statute in question must be
‘local in form or effect’; and that 2) it must be ‘applicable to a particular county or municipality.’
The State asserts that, for purposes of the Home Rule Amendment, the common understanding of
the phrase ‘applicable to’ is that the statute ‘regulates’ or ‘governs’ the county or municipality. We
agree.”
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“Here, we conclude that the ESA Act regulates and governs only the conduct of the LEAs, not of
the Plaintiffs. Tennessee Code Annotated section 49-6-2605(b)(1) specifically states that ‘[f]or the
purpose of funding calculations, each participating student must be counted in the enrollment
figures for the LEA in which the participating student resides.” The practical impact of this
language was explained by the Greater Praise Intervenors at oral argument: ‘The language of the
[ESA Act] sets responsibilities on the LEA as to how they count. [ The LEAs] then turn those counts
over to the counties, but it's not that the county is doing any different counting. It's the LEA that's
doing a different count and then turning those numbers over to the county, which then responds
according to formula.” (Emphasis added). In other words, it is the conduct of the LEA in how it
counts its students that the Act governs and regulates. The obligations of the counties to fund the
LEAs are derived from other statutory provisions related to school funding outside of the ESA Act.
See, e.g., Tenn. Code Ann. § 49-3-356(a) (2020) (‘Every local government shall appropriate funds
sufficient to fund the local share of the BEP.”); Tenn. Code Ann. § 49-3-315 (2020) (requiring the
county trustee, in cooperation with the county director of schools, to distribute ‘[a]ll school funds
for current operation and maintenance purposes collected by [the] county’ pro rataamong all LEAs
in the county in accordance with weighted full-time equivalent average daily attendance
(‘WFTEADA”)); Tenn. Code Ann. § 49-3-307(a)(10) (2020) (outlining the considerations for
determining the local portion of the BEP). See generally Tenn. Comptroller of the Treasury, Basic
Education Program (BEP), https://comptroller.tn.gov/office-functions/research-and-education-
accountability/interactive-tools/bep.html (last visited May 3, 2022). We simply do not agree with
Plaintiffs that the effects of the interplay between the ESA's counting requirement and the statutes
establishing their funding obligations are enough to trigger the application of the Home Rule
Amendment. While Plaintiffs may be affected by the Act, we do not agree with the dissent that this
is enough to render the ESA Act ‘applicable to’ them for purposes of the Home Rule Amendment.”

“The Court also rejects the trial court's finding that Plaintiffs are so intimately related to their
respective LEAs as to render them one and the same, thus making the ESA Act applicable to
Plaintiffs. This argument is contrary to this Court's long-standing precedent with respect to the
structure and operation of the educational system under Tennessee law. That jurisprudence
establishes beyond refute that the LEAs are distinct from the county or municipal governments. See
State ex rel. Weaver v. Ayers, 756 S.W.2d 217, 225 (Tenn. 1988) (describing the distinct roles and
responsibilities of the State, the county boards of education, and the county governments, and
noting the limited role of the county governments in the provision of education in Tennessee). . . .”

“This argument also is contrary to the Court's precedent establishing that, while county boards of
education operate in a sense as county government entities through their role in the educational
partnership between themselves, the State, and the county governments, the county boards of
education themselves are not bestowed with home rule authority. See S. Constructors, 58 S.W.3d
at 715 n.10. In the absence of home rule authority, LEAs cannot logically be deemed to be
endowed with the protection of the Home Rule Amendment.

“For the foregoing reasons, the Court concludes that the ESA Act is not applicable to Plaintiffs for
purposes of the Home Rule Amendment, the Home Rule Amendment is not implicated by the ESA

Act, and Plaintiffs’ claim that the ESA Act is unconstitutional under the Home Rule Amendment,
therefore, fails as a matter of law.”

K-12; Funding; “Tennessee Investment in Student Achievement Act” [TISA]

43



II.

Chapter 966, Public Acts 2022, amending T.C.A. §§ 49-3-101 et seq. eff. July 1, 2023.

TISA replaces the Basic Education Plan (BEP) as the funding legislation for K-12 public education,
effective for the 2023-24 school year. It is intended to increase funding for all school districts. It
includes base funding calculated on a per-pupil basis. The second tier of funding increases funding
to districts with students who have higher needs, including more economically disadvantaged
students and those with unique learning needs. A third funding tier provides additional funds for
high-impact programs, such as K-3 literacy efforts. The funding mechanism also provides for
student outcome incentives when students in an LEA achieve outcome goals established by the
department of education.

Blocking Obscene Materials on School Computers

Chapter 1002, Public Acts 2022, amending T.C.A. § 49-1-221(a)(1)(C) and adding -221(c) eff.
July 1, 2022.

49-1-221(a)(1)(C).

“(C) Select technology for the LEA's computers having internet access that will:
(1) Filter, block, or otherwise prevent access to pornography or obscenity through online
resources; and
(i1) Prohibit and prevent a user from sending, receiving, viewing, or downloading materials
that are deemed to be harmful to minors, as defined in § 39-17-901.”

49-1-221(c).

“(c) (1) A provider of digital or online resources, with which an LEA or a state agency contracts
for the provision of digital or online materials created and marketed for kindergarten
through grade twelve (K—12) school use, shall:

(A) Verify that the digital or online materials do not violate § 39—-17-902;

(B) Filter, block, or otherwise prevent access to pornography or obscenity through one's
use of the digital or online materials;

(C) Verify, in writing, that the provider's technology prevents a user from sending,
receiving, viewing, or downloading materials that are harmful to minors, as defined
in § 39-17-901; and

(D) Remove, upon the contracting LEA's or state agency's request, access to digital or
online materials for ages or audiences for which the contracting LEA or state agency
has determined the material to be age- or audience-inappropriate. A provider must
remove access to digital or online materials described in this subdivision (c)(1)(D)
within one (1) business day of the provider's receipt of the contracting LEA's or state
agency's request, unless the deadline for removal is extended by mutual consent of
the contracting parties.

(2) An LEA or a state agency that contracts for the provision of digital or online materials
created and marketed for kindergarten through grade twelve (K—12) school use shall
adopt and implement a policy that:

(A) Allows a person to file a complaint with the respective LEA or state agency
concerning an alleged violation of subdivision (c)(1); and
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(B) Requires the LEA or state agency to review a complaint as described in subdivision
(©)(2)(A) to determine if action is necessary.
(3) This subsection (c) does not apply to medical resources or archival collections.”

Library Materials

Chapter 744, Public Acts 2022, adding T.C.A. §§ 49-6-3801-3803 eff. Mar. 24, 2022.
“49-6-3801. Short title.

“This part is known and may be cited as the ‘ Age-Appropriate Materials Act of 2022.”

“49-6-3802. Definitions.

“As used in this part, unless the context otherwise requires:

(1) ‘Library collection’ means the materials made available to students by a school operated
by an LEA or by a public charter school, but does not include materials made available
to students as part of a course curriculum; and

(2) “Materials’ means books, periodicals, newspapers, manuscripts, films, prints, documents,
microfilm, discs, cassettes, videotapes, videogames, applications, and subscription content
in any form.

“49-6-3803. Materials review; removal.

“(a) Beginning with the 20222023 school year, each school operated by an LEA and each public
charter school shall maintain a current list of the materials in the school's library collection. The list
must be posted on the school's website.

“(b) By the 2022-2023 school year, each local board of education and public charter school
governing body shall adopt a policy for developing and reviewing school library collections. The
policy must include:

(1) A procedure for the development of a library collection at each school that is appropriate
for the age and maturity levels of the students who may access the materials, and that is
suitable for, and consistent with, the educational mission of the school;

(2) A procedure for the local board of education or public charter school governing body to
receive and evaluate feedback from a student, a student's parent or guardian, or a school
employee regarding one (1) or more of the materials in the library collection of the
student's or employee's school; and

(3) A procedure to periodically review the library collection at each school to ensure that the
school's library collection contains materials appropriate for the age and maturity levels
of the students who may access the materials, and that is suitable for, and consistent with,
the educational mission of the school.

“(c) A local board of education or public charter school governing body shall evaluate each material
for which feedback is provided according to the procedure established pursuant to subdivision
(b)(2) to determine whether the material is appropriate for the age and maturity levels of the
students who may access the materials, and to determine whether the material is suitable for, and
consistent with, the educational mission of the school.
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“(d) If the local board of education or public charter school governing body determines that
material contained in the school's library collection is not appropriate for the age and maturity levels
of the students who may access the materials, or is not suitable for, or consistent with, the
educational mission of the school, then the school shall remove the material from the library

collection.

“(e) The procedures adopted pursuant to this section are not the exclusive means to remove material
from a school's library collection, and do not preclude an LEA, a school operated by an LEA, a
public charter school, or the governing body of a public charter school from developing or
implementing other policies, practices, or procedures for the removal of materials from a library

collection.”

Chapter 1137, Public Acts 2022, adding T.C.A. § 49-6-2201(m) eff. June 3, 2022.

“(m) (1)Notwithstanding any law to the contrary, the commission shall:
(A) Issue guidance for LEAs and public charter schools to use when reviewing materials

B

©)

in a library collection to ensure that the materials are appropriate for the age and

maturity levels of the students who may access the materials, and that the materials

are suitable for, and consistent with, the educational mission of the school. The
guidance must be issued to LEAs and public charter schools no later than

December 1, 2022, and annually reviewed and updated by the commission by each

December 1 thereafter;

Assist LEAs and public charter schools in:

(i) Evaluating the appropriateness of materials in a library collection for which the
LEA or public charter school has received feedback from a student, a student's
parent or guardian, or a school employee challenging or questioning the
appropriateness of materials under review by the LEA or public charter school,
and

(i1) Responding to feedback, complaints, or appeals challenging the appropriateness
of materials contained in the library collection of one (1) or more of the LEA's
schools, or of the public charter school, filed with the LEA or public charter
school as part of a review or appeals process established by the policies of the
respective LEA or public charter school, if applicable; and

Establish a timeline and process for a student, a student's parent or guardian, or a
school employee to appeal a determination made by the student's or employee's local
board of education or public charter school governing body that materials in the
student's or employee's school's library collection are inappropriate for the age or
maturity levels of the students who may access the materials, or that the materials are
not suitable for, or are otherwise inconsistent with, the educational mission of the
school, resulting in the materials' removal from the school's library collection. The
commission:

(1) May limit the number of times the removal of a particular material may be
appealed to the commission; the number of appeals that may be filed with the
commission by an individual within a certain period of time; and the number of
materials removed by a local board of education or public charter school
governing body that an individual may appeal to the commission at one (1)
time; and

(i1) Shall issue the commission's findings on appeal in writing to each LEA and
public charter school. Each LEA and public charter school shall include, or
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remove, the challenged material in, or from, the library collection for each of the
LEA's schools, or for the public charter school, as applicable, for the grade
levels for which the commission has found the challenged material to be
appropriate or inappropriate for students.
(2) Asused in this subsection (m), ‘materials’ and ‘library collection” have the same meaning
as defined in § 49—6-3802.”

Curriculum
A. Virtues of Capitalism to be Included for Grades 9-12
Chapter 959, Public Acts 2022, adding T.C.A. § 49-6-1028(b)(2)(B) eff. Apr. 29, 2022.
“(B) Students in grades nine through twelve (9—12) must be taught about the virtues of capitalism
and the constitutional republic form of government in the United States and Tennessee, as
compared to other political and economic systems such as communism and socialism.”
B. Black History and Black Culture
Chapter 938, Public Acts 2022, amending T.C.A. § 49-6-1006 eff. July 1, 2025.
“(a) Each LEA shall include in the course of instruction for students in grades five through eight
(5-8) curricula designed to educate students in:

(1) Black history and black culture; and

(2) The contribution of black people to the history and development of this country and of

the world.

“(b) The state board of education shall include multicultural diversity when developing frameworks
and curricula to be taught at appropriate grade levels for students in kindergarten through grade
twelve (K-12).”
Administrative Matters
A. Human Trafficking Training Requirement for LEA Employees Who Work With Children
Chapter 1021, Public Acts 2022, amending T.C.A. § 49-6-3004(c) eff. July 1, 2022.
Now all LEA employees who work with children, not just teachers, are required to receive training
every three years on the detection, intervention, prevention and treatment of human trafficking in
which the victim is a child.
B. Remote Learning Readiness

Chapter 936, Public Acts 2022, adding T.C.A. §§ 49-2-139 and 49-5-108(g) eff. July 1, 2022.

49-2-139.
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“(a) An LEA shall conduct a remote learning drill at least once, but not more than twice, each
school year to ensure that schools, students, and parents of students can easily transition from
in-person learning to remote learning. The drill must accurately reflect the LEA's plan for
transitioning students to remote learning in the event of a disruption to school operations. An LEA
shall not require or ask a student to transition to remote learning at any time during a remote
learning drill conducted by the LEA.

“(b) An LEA shall address any issues that are identified during the remote learning drill.

“(c) The department of education shall develop guidance to assist LEAs in conducting remote
learning drills.”

49-5-108(g).

“(g) Each teacher training program shall provide instruction on effective strategies for virtual
instruction to candidates seeking a license to teach or a license to serve as an instructional leader.
The department of education shall review teacher training programs to ensure compliance with this
subsection (g) during the course of the regularly scheduled review cycle established in the state
board of education's rules.”

C. Discipline; Withholding of Student Cell Phone
Chapter 707, Public Acts 2022, adding T.C.A. § 49-6-4002(h) eff. Mar. 18, 2022.

“(h) A discipline policy or code of conduct adopted by a local board of education or charter school
governing body may authorize a teacher to withhold a student's phone from the student for the
duration of the instructional time if the student's phone is a distraction to the class or student.”

D. Suicide Prevention

Chapter 748, Public Acts 2022, adding T.C.A. § 49-6-1904 eff. Mar. 24, 2022, and applies to the
2022-2023 school year and subsequent school years.

“(a) This act is known and may be cited as the ‘Save Tennessee Students Act.’

“(b) If an LEA issues new student identification cards for students in grades six through twelve
(6-12), then the LEA shall include on the identification cards:
(1) The telephone number for the National Suicide Prevention Lifeline; and
(2) The social media handle, telephone number, or text number for at least one (1) additional
crisis resource selected by the LEA, which may include, but not be limited to, the crisis
text line or, if available, a local suicide prevention hotline.

“(c) An LEA shall publish the telephone number for the National Suicide Prevention Lifeline and
the social media handle, telephone number, or text number for at least one (1) additional crisis
resource selected by the LEA, which may include, but not be limited to, the crisis text line or, if
available, a local suicide prevention hotline in a conspicuous place in each school of the LEA that
serves students in grades six through twelve (6-12) or any combination thereof.”
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VIL

E. K-12; Access to Testing Materials Available to Members of General Assembly
Chapter 1032, Public Acts 2022, adding T.C.A. § 49-6-6016 eff. July 1, 2022.

“(a) An LEA or the department of education shall provide any testing materials or proposed testing
materials that are in the LEA's or department of education's possession to a member of the general
assembly upon the member's request to inspect and review the materials.

“(b) The state board of education shall promulgate rules to protect the integrity and confidentiality
of materials that are disclosed pursuant to this section. The rules must be promulgated in
accordance with the Uniform Administrative Procedures Act, compiled in title 4, chapter 5.

“(c) The release of assessment information pursuant to this section shall not include:
(1) Items required by the department to validate future administrations of the assessments;
(2) Items that are being field tested for future administrations of the assessments;
(3) Passages, content, or related items if the release would be in violation of copyright
infringement laws; or
(4) Items that would that impact the validity, reliability, or cost of administering the
assessment or proposed assessment.

“(d) The release of information pursuant to this section must comply with the Data Accessibility,
Transparency and Accountability Act, compiled in chapter 1, part 7 of this title; the Family
Educational Rights and Privacy Act (FERPA) (20 U.S.C. 1232g); and § 10-7-504.”

Student’s Gender for Purposes of Participation in Interscholastic Activity or Event

Chapter 909, Public Acts 2022, adding T.C.A. § 49-6-310(e) and amending § 49-6-310(b) eff.
July 1, 2022.

49-6-310(c).

“(e) The commissioner of education shall withhold a portion of the state education finance funds
that an LEA is otherwise eligible to receive if the LEA fails or refuses to comply with the
requirements of this section. This subsection (e) does not apply to an LEA that fails or refuses to
comply with the requirements of this section in response to a court or other legally binding order
that prohibits the LEA from complying.”

49-6-301(b).

“(b) (1) The state board of education shall promulgate rules to ensure compliance with this section
and to establish a procedure for how a portion of the state education finance funds are
withheld pursuant to subsection (€). The rules must be promulgated in accordance with
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5.

(2) Each local board of education and each governing body of a public charter school shall
adopt and enforce a policy to ensure compliance with subsection (a) and the rules
promulgated pursuant to subdivision (b)(1) in the public schools governed by the
respective entity.”
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Higher Education

A. Athletics; Males [at Birth] Prohibited From Participating in Public Higher Education Sports
Designated for Females

Chapter 1005, Public Acts 2022, adding T.C.A. § 49-7-180 eff. July 1, 2022.

“(a) (1) Intercollegiate or intramural athletic teams or sports that are designated for ‘females,’
‘women,’ or ‘girls’ and that are sponsored, sanctioned, or operated by a public institution
of higher education or by a private institution of higher education whose students or teams
compete against public institutions of higher education shall not be open to students of the
male sex.

(2) Subdivision (a)(1) does not restrict the eligibility of a student to participate in an
intercollegiate or intramural athletic team or sport designated for ‘males,” “‘men,’ or ‘boys’
or designated as ‘coed’ or ‘mixed.’

“(b) For purposes of this section, an institution of higher education shall rely upon the sex listed on
the student's original birth certificate, if the birth certificate was issued at or near the time of birth.
If a birth certificate provided by a student is not the student's original birth certificate issued at or
near the time of birth or does not indicate the student's sex, then the student must provide other
evidence indicating the student's sex.

“(c) A government entity, a licensing or accrediting organization, or an athletic association or
organization shall not:

(1) Accept a complaint, open an investigation, or otherwise take an adverse action against an
institution of higher education for maintaining separate intercollegiate or intramural
athletic teams or sports for students of the female sex; or

(2) Retaliate or take an adverse action against a student who reports a violation of this section
to an employee or representative of the institution of higher education, athletic
association, or organization, or to a state or federal agency with oversight of the institution
of higher education.

“(d) Each institution of higher education shall adopt and enforce a policy to ensure compliance with
this section.”

B. Divisive Concepts in Schools
Chapter 818, Public Acts 2022, adding T.C.A. §§ 49-7-1901-1907 eff. Apr. 8, 2022.

“The general assembly finds that the divisive concepts described in Section 3 of this act exacerbate
and inflame divisions on the basis of sex, race, ethnicity, religion, color, national origin, and other
criteria in ways contrary to the unity of the United States of America and the well-being of this state
and its citizens.

“As used in this part:
(1) ‘Divisive concept’ means a concept that:
(A) One (1) race or sex is inherently superior or inferior to another race or sex;
(B) Anindividual, by virtue of the individual's race or sex, is inherently privileged, racist,
sexist, or oppressive, whether consciously or subconsciously;
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)

©)

4)

(C) An individual should be discriminated against or receive adverse treatment because
of the individual's race or sex;

(D) An individual's moral character is determined by the individual's race or sex;

(E) An individual, by virtue of the individual's race or sex, bears responsibility for
actions committed in the past by other members of the same race or sex;

(F) An individual should feel discomfort, guilt, anguish, or another form of
psychological distress solely because of the individual's race or sex;

(G) A meritocracy is inherently racist or sexist, or designed by a particular race or sex to
oppress another race or sex;

(H) This state or the United States is fundamentally or irredeemably racist or sexist;

(I) Promotes or advocates the violent overthrow of the United States government;

(J) Promotes division between, or resentment of, a race, sex, religion, creed, nonviolent
political affiliation, social class, or class of people;

(K) Ascribes character traits, values, moral or ethical codes, privileges, or beliefs to a
race or sex, or to an individual because of the individual's race or sex;

(L) The rule of law does not exist, but instead is a series of power relationships and
struggles among racial or other groups;

(M) All Americans are not created equal and are not endowed by their Creator with
certain unalienable rights, including, life, liberty, and the pursuit of happiness;

(N) Governments should deny to any person within the government's jurisdiction the
equal protection of the law;

(O) Includes race or sex stereotyping; or

(P) Includes race or sex scapegoating;

‘Race or sex scapegoating’ means assigning fault, blame, or bias to a race or sex, or to

members of a race or sex, because of their race or sex, and includes any claim that,

consciously or subconsciously, and by virtue of a person's race or sex, members of a race

are inherently racist or inclined to oppress others, or that members of a sex are inherently

sexist or inclined to oppress others;

‘Race or sex stereotyping’ means ascribing character traits, values, moral and ethical

codes, privileges, status, or beliefs to a race or sex, or to an individual because of his or

her race or sex; and

‘Training’ includes seminars, workshops, trainings, and orientations.”

“In furtherance of the general assembly's findings in Section 2, the following restrictions apply to
public institutions of higher education in this state:

(D

)

®)

A student or employee of a public institution of higher education shall not be penalized,
discriminated against, or receive any adverse treatment due to the student's or employee's
refusal to support, believe, endorse, embrace, confess, act upon, or otherwise assent to one
(1) or more divisive concepts;

A student or employee of a public institution of higher education shall not be required to
endorse a specific ideology or political viewpoint to be eligible for hiring, tenure,
promotion, or graduation, and institutions shall not ask the ideological or political
viewpoint of a student, job applicant, job candidate, or candidate for promotion or tenure;
and

An individual who believes that a violation of this Section 4 has occurred may pursue all
equitable or legal remedies that may be available to the individual in a court of competent
jurisdiction.”
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C. Possible In-State Tuition for Non-Resident Veteran or Military Affiliated Students
Chapter 791, Public Acts 2022, amending T.C.A. §§ 49-7-1303 and -1304 eff. Apr. 8, 2022.
49-7-1303.

“(1) ‘Military-affiliated’ means active-duty military personnel, reservists, members of the national
guard, and reserve officer training corps program cadets.”

49-7-1304.

“(b) The board of regents, the board of trustees of the University of Tennessee, and each state
university board of trustees may classify a veteran or military-affiliated individual as a Tennessee
resident who is not required to pay out-of-state tuition or an out-of-state fee if the veteran or
military-affiliated individual is:

(1) Enrolled in the public institution of higher education; and

(2) Resides outside the state of Tennessee.”

D. University of Tennessee Southern
Chapter 648, Public Acts 2022, adding T.C.A. § 49-9-1101 eff. Mar. 15, 2022.

“(a) There is created and established by the state a campus of the University of Tennessee in Giles
County, to be known as the University of Tennessee Southern.

“(b) The trustees of the University of Tennessee are given the same power, authority, and discretion
to take all actions necessary, proper, or convenient for the accomplishment of the University of
Tennessee's mission at the University of Tennessee Southern as the trustees now have and exercise
at the other colleges and schools of the University of Tennessee, including, but not limited to, the
power, authority, and discretion to prescribe and offer courses, curricula, and degree programs;
acquire land and construct buildings; inaugurate and carry out all necessary supporting work and
activities; and award degrees of the University of Tennessee.”
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COMMERCIAL LAW

Failure to Pay Promissory Note; Bank Not Required to Mitigate Damages by Selling Stock Held
as Collateral

Tennessee Bank & Trust v. Boruff, No. M2021-00552-COA-R3-CV (Tenn. Ct. App., Bennett,
Mar. 15, 2022).

“This appeal involves an action to collect on a promissory note. On December 3, 2013, Scott M.
Boruff executed a $3,000,000 note to Tennessee Bank & Trust (‘TBT’). The note was a Variable
Rate Commercial Revolving Draw Note, due on December 1, 2014, and all proceeds of the loan
were to be used by Mr. Boruff for business or commercial purposes. The note required Mr. Boruft
to make monthly interest payments, ‘calculated at a variable rate equal to the Wall Street Prime
Rate ... plus 1.50%’ but never less than 4.75% per year.

“To secure the note, Mr. Boruff pledged as collateral publicly-traded stock he held in Miller
Energy, an oil and gas exploration company based in Knoxville of which Mr. Boruft was president
and CEO. At the time he pledged the stock as collateral, his 3,344,925 shares of stock were valued
at $27,562,182 and were held in a brokerage account at TD Ameritrade. Mr. Boruff executed a
Pledged Asset Agreement for Collateral Loans that gave TBT control over the brokerage account,
including the right to sell the stock as collateral at any time without Mr. Boruff's consent or
knowledge.

“Due to volatility in the oil and gas market in 2014, the value of the stock began to decrease in
value. In light of those changes, the parties executed the first of nine modifications of the note in
March 2014. The first modification increased the principal amount of the note to $3,300,000 and
extended the maturity date from December 1, 2014, to October 1, 2015. This modification also set
up a payment schedule that required Mr. Boruff to begin making his monthly interest payments in
May 2014 (instead of January 2014), to pay off any principal balance over $2,000,000 on
October 1, 2014, and to pay off any principal balance over $1,500,000 on March 31, 2015. It also
imposed certain conditions for advances, including that the price of the stock be not less than $4
per share and that the principal balance of the note not exceed 20% loan-to-value between
March 31 and October 1, 2014, 25% between October 1, 2014 and March 31, 2015, or 30%
between March 31 and October 1, 2015.”

“Ultimately, Mr. Boruff did not pay off the note when it was due on July 25, 2018, and TBT filed
a complaint on the note on November 26, 2019, seeking a judgment of $2,219,178.87 for the
outstanding principal of $1,907,573.75 plus interest; TBT also sought its attorney's fees and costs.
Mr. Boruff answered, and, with leave of the court, later amended his answer. He admitted most
allegations but denied the following: that he had defaulted on the note; that he owed $1,907,573.75
in unpaid principal and $311,605.12 in interest; that he agreed in the note to pay TBT's attorney's
fees and expenses; and that TBT was incurring attorney's fees at $275 per hour plus ‘the associated
legal expenses of collection and this lawsuit.” Mr. Boruff also asserted several affirmative defenses,
stemming from his position that the Bank failed to mitigate its damages and also breached the
contract by “‘unreasonably refusing to sell the stock securing the note upon reasonable and timely
request by the Defendant,” which he contended would have resulted in the balance on the note
being paid in full.”
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“A bench trial was held in April 2021, at which four witnesses testified: three TBT representatives
and Mr. Boruff.

“Walker Choppin, Jr., who was senior vice president at TBT when the loan was made to Mr. Boruft
but has since retired, testified that the loan was ‘a line of credit that Mr. Boruff could access for
really whatever investment needs he might have’ and that the loan was secured by shares of stock
held in Miller Energy. Pertinent to Mr. Boruff's failure to mitigate damages defense, Mr. Choppin
testified that at the December 2014 meeting between Mr. Boruff and bank leaders, Mr. Boruft did
not ask the bank to sell the shares of stock to repay the loan. To the contrary, Mr. Choppin testified
that Mr. Boruff ‘asked us not to sell.” Moreover, Mr. Choppin testified that the loan was not in
default at that time, that the bank never declared the loan to be in default, and that at no time did
Mr. Boruff ever ask the bank to sell his shares of stock prior to them becoming ‘worthless’ in
October 2015.

“Roddy Story, Jr., who was executive vice president and manager for commercial banking at TBT
when the loan was made, testified that Mr. Boruff made a substantial payment in early October
2014 that reduced the balance owed on the loan to $22,780, but that over the next month, he made
withdrawals amounting to a balance owed of $1,587,656.36. Mr. Story testified that he and Mr.
Choppin and another bank official had a meeting with Mr. Boruff, Mr. Boruff's father-in-law, and
their attorney, in December 2014 over ‘concern ... because of what was happening in the oil
industry.” Mr. Story testified that Mr. Boruff was ‘somebody we had a lot of confidence in” and that
‘we came away feeling much better about the prognosis for the company ... [and] relieved that he
thought the company would forbear the industry.” Mr. Story testified that Mr. Boruff told the bank
officials that he was asked by the board of Miller Energy to not have his shares pledged on any
personal loans and asked to be given until May 2015 to get the bank ‘taken care of.” Mr. Story
testified that at no point in his working relationship with Mr. Boruff did Mr. Boruff ask the bank
to sell the shares of stock in Miller Energy. He also agreed on cross examination that while the bank
had the right to declare the loan to be in default, the bank did not declare a default, and that there
was a distinction in the banking industry between there being an event of default versus the bank
declaring a loan to be in default. He explained that TBT did not declare a default because there
‘seemed to be what we felt to be good faith and cooperation between us, and there also seemed to
be possible solutions that would benefit [Mr. Boruff] and us.’

“Dan Andrews, Jr., president of TBT, testified that he was present for the meeting in December
2014 with Mr. Boruff, during which Mr. Boruff gave assurances that the matter would be resolved
by May 2015. Mr. Andrews stated that he and the other bank officials ‘felt much better after the
meeting’ and that ‘[his] impression from the meeting itself was that they came out here to bring us
up to speed on Miller, the industry, and the stock so that we wouldn't sell. And he never in that
meeting asked me or us or anybody to sell the stock.” Mr. Andrews testified about the relationship
between Mr. Boruff and the bank: ‘at the end of the day ... Scott seemed to have the wherewithal,
the ties, the connections, the history, the professionalism to kind of continue, and whether the stock
was there or not there, to make it work.’

“Mr. Boruff then presented his case and testified that he obtained the loan at issue in December
2013 at the same time as receiving a personal loan in roughly the same amount from CapStar Bank.
The CapStar loan was secured by a first mortgage on his home and the Miller Energy stock. He
testified that an oil crisis began in the spring of 2014 and accelerated that fall, resulting in a change
in value of the stock from $27,562,182 in December 2013 to $7,025.88 on December 31,2015, and
prompting ‘constant talk’ with TBT about the value of the collateral that secured its note. Contrary
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to the testimony offered by the bank officials, Mr. Boruff testified that he asked the bank officials
to sell the stock in December 2014 and did not understand why they did not do so. He explained,
through a graph entered into evidence as Exhibit 15, that the stock was worth approximately $4 per
share in October 2014 and $3 per share in November 2014.

“At the conclusion of the trial, the trial court issued a ruling from the bench and entered an order
memorializing that ruling on April 23, 2021, in which it made the following findings of fact and
conclusions of law:

Defendant did not contest that he borrowed the money from the Bank, that he signed the note
and the nine modification agreements, or that the [BJank calculated the balance due in
principal and interest correctly. Defendant contended that he orally instructed the Bank to sell
his collateral shares of stock in Miller Energy Resources, Inc. prior to the stock decreasing in
value. Since the parol evidence rule precludes the oral modification of an unambiguous
contract, the Court finds that defendant is justly indebted to plaintiff for an unpaid loan, with
a principal balance due in the amount of $1,907,573.75, plus pre-judgment interest of
$411,285.00, and plaintiff's reasonable attorney's fees.

“The court ordered Mr. Boruffto pay TBT $2,318,285.75, accruing post-judgment interest at the
default rate of 15% per annum, pursuant to Tenn. Code Ann. § 47-14-121. It further ordered Mr.
Boruff to pay $150,000 for TBT's attorney's fees and assessed the court costs against Mr. Boruff.

“Mr. Boruff appeals, raising the following issue: ‘Whether the trial court erred when it failed to
consider the defense ... that [TBT] failed to mitigate its damages by failing and/or refusing to sell
the stock collateral.””

“There is no dispute that Mr. Boruff failed to pay amounts he owed when they were due. Mr.
Boruff asserts that “TBT could have sold the stock in December of 2014 at the Defendant's request
and the Note would have been satisfied’ in support of his affirmative defense that TBT failed to
mitigate its damages. The trial court summarily dismissed that defense by concluding that, based
on section 5 of the note concerning modifications, consideration of Mr. Boruff's oral instructions
to sell the stock were precluded by operation of the parol evidence rule.

“The parol evidence rule does not prohibit consideration of evidence that does not contradict the
written contract. Individual Healthcare Specialists, Inc. v. BlueCross BlueShield of Tenn., Inc., 566
S.W.3d 671, 695 (Tenn. 2019). ‘[T]he parol evidence rule assumes that the parties deliberately
chose to put their agreement in writing to avoid the uncertainties of oral evidence, including the
possibility of false testimony as to oral conversations.” Farmers & Merchants Bank v. Petty, 664
S.w.2d 77, 82 (Tenn. Ct. App. 1983). This Court discussed the parol evidence rule in GRW
Enterprises, Inc. v. Davis:

The parol evidence rule is a rule of substantive law intended to protect the integrity of written
contracts. Since courts should not look beyond a written contract when its terms are clear, the
parol evidence rule provides that contracting parties cannot use extraneous evidence to alter,
vary, or qualify the plain meaning of an unambiguous written contract.

The rule appears to be quite all-encompassing. However, the courts have been reluctant to

apply it mechanically and have now recognized that it has numerous exceptions and
limitations. Thus, the rule does not prevent using extraneous evidence to prove the existence
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of an agreement made after an earlier written agreement, or to prove the existence of an
independent or collateral agreement not in conflict with a written contract. In each of these
circumstances, the courts have conceived that the parol evidence is not being used to vary the
written contract but rather to prove the existence of another, separate contract.

“797 S.W.2d 606, 610-11 (Tenn. Ct. App. 1990) (citations omitted). Concerning oral modifications
to existing contracts, this Court has stated:

A modification to a contract is a change to one or more contract terms which introduces new
elements into the details of the contract, or cancels some of them, but leaves the general
purpose and effect of the contract undisturbed.

After a written contract is made, it may be modified by the express words of the parties in
writing or by parol, where both parties consent to such modifications. Generally, Tennessee
courts follow the rule that allows contracts to be orally modified even if the contracts
specifically state that the contract can only be modified in writing. Even where the written
contract prohibits oral modifications of the agreement, oral alterations will still be given effect
if otherwise valid, as men cannot tie their hands or bind their wills so as to disable them from
making any contract allowed by law, and in any mode in which it may be entered into. A
party's agreement to a modification need not be express, but may be implied from a course of
conduct; this is true even where the agreement expressly specifies, as in this case, that the
parties may only modify the agreement in writing.

“Lancaster v. Ferrell Paving, Inc., 397 S.W.3d 606, 611-12 (Tenn. Ct. App. 2011) (internal
citations and quotations omitted). But see Tenn. Code Ann. § 47-50-112(¢c) (providing that if a note
or other contract ‘contains a provision to the effect that no waiver of any terms or provisions thereof
shall be valid unless such waiver is in writing, no court shall give effect to any such waiver unless
it is in writing’).

“The evidence presented at trial was conflicting as to whether Mr. Boruft even requested TBT sell
the stocks to pay off the loan. He testified that he made such a request to TBT in December 2014;
however, three bank representatives testified that he never made such a request, that he in fact asked
them not to sell the stock, and that he represented to them that he would be able to repay the note
without needing to resort to selling the stock.”

“While the value of the stock was certainly falling at the time of his supposed request in December
2014, no event of default had actually occurred, so the bank had no right to sell the collateral to
satisfy its debt. Accordingly, any action to sell the collateral by the bank at that time would have
required a modification of the terms of the parties’ agreement. There is no evidence of an oral
agreement or behavior on the part of the parties to indicate that they had agreed to modify the terms
of the parties’ note to allow TBT to sell the collateral prior to a default, and the note itself would
have required such a modification to be in writing, as found by the trial court.

“When events of default did occur shortly thereafter, TBT still chose not to sell the stock, which
brings us to a consideration of Mr. Boruff's contentions on appeal that he ‘was not asking the Trial
Court to change, modify or alter the terms of the contract ... [but] to require [TBT] to mitigate its
damages.” Mr. Boruff argues that because TBT failed to sell shares of stock at a time when they
were much more valuable, the bank failed to eliminate or significantly reduce the balance due on
his note, such that it should be ‘absolved in its entirety or reduced to $527,488.60.””
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“In this case, TBT received stock as collateral and did not assume an obligation to act as an
investment adviser. Thus, it was under no duty to sell the stock at a reasonable time to secure
repayment of the loan. As the value of the collateral continued to decline, the evidence showed that
TBT took reasonable steps to protect itself from loss by regularly communicating and collaborating
with Mr. Boruff and seeking additional collateral, which he provided in the form of a deed of trust
on his real property in Knox County and a pledge of his interest in an LLC. Mr. Andrews testified
that the bank did not sell the stock because Mr. Boruff ‘asked us not to’ and also because Mr.
Boruff ‘had the wherewithal in his financial statement with other assets to add to that in place of
the stock.” The parties memorialized their efforts to get the loan repaid in a mutually beneficial way
with written modifications to their initial agreement. Though Mr. Boruftbenefitted from the bank's
forbearance at the time, he now asserts that it is evidence of “ulterior motives’ and a failure to
mitigate damages. On the record presented, we conclude that Mr. Boruff has not carried his burden
to demonstrate that TBT's actions were unreasonable; accordingly, his failure to mitigate damages
defense fails.”

Personal Guaranty; Guarantor Liable Even Though Creditor Declined to Pursue Distributorship

New Dairy Kentucky, LLC v. Tamarit, No. M2021-00091-COA-R3-CV (Tenn. Ct. App.,
Clement, Feb. 2, 2022).

“Borden Dairy Kentucky, LLC (‘Plaintift’) is a producer of dairy products. In January 2014, Mike
Tamarit (‘Defendant’) signed a credit application and terms agreement with Plaintiff on behalf of
Borden Southern Distribution, LLC (‘BSD’), pursuant to which BSD was authorized to distribute
Plaintiff's dairy products within a specified region. At the same time, Defendant signed a personal
guaranty that obligated him to pay any amounts not paid by BSD. Defendant was the original
owner of all membership interests in BSD, a limited liability company, and was the sole
member—sole owner—of BSD when the agreements were signed.

“Acting pursuant to the agreements, Plaintiff and BSD proceeded to do business together. By the
end of May 2015, BSD owed Plaintiff $60,484.95 on an open account. A few months later, Plaintiff
learned that Defendant had sold his membership interest in BSD to a third party while BSD
continued its distribution relationship with Plaintiff.

“After learning that Defendant had sold his membership interest in BSD, Plaintiff created a new
account for BSD, effective June 1, 2015. Plaintiff then sent a demand for payment on the old
account for the amount owed as of the end of May 2015 to both BSD and Defendant. Neither BSD
nor Defendant paid the debt. Thus, in February 2016, Plaintiff commenced this action by filing a
Complaint on Sworn Account against Defendant and BSD under Tennessee Code Annotated
§ 24-5-107. Defendant filed an answer in March 2018, generally denying liability for the debt. For
reasons not explained in the record, Plaintiff later voluntarily nonsuited BSD.

“After conducting discovery, Plaintiff moved for summary judgment based on the undisputed fact
that Defendant signed the personal guaranty as part of the distribution agreement. Following a
hearing, the trial court granted summary judgment as to liability but reserved ruling on damages
until an evidentiary hearing could be held.

“At the evidentiary hearing in November 2020, Plaintiff introduced business records for the old
BSD account via Plaintiff's witness and the records’ custodian, Ron Knox. After the hearing, the
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trial court found that the records and Mr. Knox's testimony established that, as of May 29, 2015,
the principal amount owed on the account was $60,484.95, and that no payment had been made on
the account since that time. After calculating interest and fees, the trial court entered a final
judgment against Defendant for $130,102.12; including the principal amount of $60,484.95;
prejudgment interest of $54,495.94; and $15,121.23 in attorney's fees. The court ordered that
post-judgment interest would accrue at the statutory rate of 5.25% per year.”

“Defendant contends that Plaintiff violated its duty of good faith and fair dealing by assigning a
new account number for BSD after Defendant sold his membership interest and electing to collect
the old account balance from only Defendant while continuing to do business with BSD under the
new account. Specifically, Defendant asserts in his appellate brief:

For unknow[n], nonlegal reasons Plaintiff unilaterally elected to seek collection of the
Indebtedness only from [Defendant] while ignoring [BSD]; all the while continuing to sell
Dairy Products to [BSD]. The Guaranty Agreement was a pay if not paid arrangement which
would be subject to the contract princip[les] of good faith and fair dealings. Plaintiff's actions
toward [Defendant] clearly evidence Plaintiff's violations of said good faith and fair dealing
princip[les].”

“We agree with Defendant that the personal guaranty obligated him to pay BSD's debt only if BSD
did not pay the same. The guaranty provided as follows:

L, (we) , for and in consideration of your extending credit at my request
to (Name of Company) (the ‘Company’), personally guarantee
prompt payment of any obligation of the company to BORDEN DAIRY and each of its
subsidiaries and affiliated entities (‘Seller’), whether now existing or hereinafter incurred, and
I further agree to bind myself to pay on demand any sum which is due by the Company to
Seller whenever the Company fails to pay same. It is understood that this guaranty shall be an
absolute, continuing and irrevocable guaranty for such indebtedness of the Company.

“(Emphasis added).

“The record shows that BSD failed to pay sums due to Plaintiff after Plaintiff sent BSD a demand
letter in September 2015. This fact was undisputed. Thus, under the language of the guaranty,
Defendant had to pay the same on demand. But Defendant now argues that he is excused from his
personal guaranty because BSD breached its implied duty of good faith and fair dealing by
nonsuiting BSD in this action. We disagree.”

“Here, the guaranty provided that Defendant was waiving any right to require Plaintiff to collect
from BSD before seeking payment from Defendant:

I expressly waive presentment, demand, protest, notice of protest, dishonor, diligence, notice
of default or nonpayment.... I further waive any right to require Seller to proceed against, or
make any effort at collection of the guarantied indebtedness from the Company or any other
party liable for such indebtedness.

“(Emphasis added).
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II.

“Thus, we find that the implied duty of good faith and fair dealing did not obligate Plaintiff to
pursue collection efforts against BSD before seeking payment from Defendant. The duty of good
faith and fair dealing protects the parties’ ‘right to receive the benefits of their agreement.” Long,
221 S.W.3d at 9. Requiring Plaintiff to proceed against BSD was not one of those benefits.

“For these reasons, we agree with the trial court's finding that Defendant is liable for the sums that
were due.”

Economic Loss Doctrine

Commercial Painting Company Inc. v. Weitz Company LLC, No. W2019-02089-COA-R3-CV
(Tenn. Ct. App., Stafford, Mar. 11, 2022), perm. app. granted Aug. 4, 2022.

“This is the third appeal arising from a commercial construction project. Most recently, the case
went to trial before a jury, which awarded the plaintiff subcontractor $1,729,122.46 in
compensatory damages under four separate theories and $3,900,000.00 in punitive damages. The
trial court further awarded the plaintiff pre- and post-judgment interest and attorney's fees and costs.
We conclude the economic loss rule is applicable to construction contracts negotiated between
sophisticated commercial entities and that fraud is not an exception under the particular
circumstances of this case. Because punitive damages and interest are not authorized under the
parties’ agreement, those damages are reversed. The compensatory damages of $1,729,122.46
awarded for breach of contract are affirmed. The award of attorney's fees incurred at trial are
vacated for a determination of the attorney's fees incurred in obtaining the compensatory damages
award. No attorney's fees are awarded on appeal. We therefore reverse in part, affirm in part, and
vacate in part.”

“This is the third appeal in this case. . . . The genesis of this lawsuit is a contract dispute between
general contractor, Defendant/Appellant The Weitz Company, Inc. (‘Weitz’), and its drywall
subcontractor, Plaintiff/ Appellee Commercial Painting Company, Inc. (‘Commercial Painting’).
Around the end of 2003, Weitz entered into a contract (‘the Prime Contract’) with the owner of the
project to construct a continuing care retirement community (‘the Project’). In connection with the
Prime Contract, Weitz and its sureties (together with Weitz, ‘Appellants’), issued a payment bond
that obligated them to pay for labor, materials, and equipment furnished for use in the performance
of the Prime Contract. The payment bond, however, became void if Weitz made prompt payment
for all sums due. The payment bond was properly registered.

“In October 2003, Commercial Painting bid on the drywall portion of the project. Weitz decided
to award the drywall work to Commercial Painting after receiving this bid. Eventually, Mark Koch,
on behalf of Commercial Painting as its President, executed a subcontract with Weitz (‘the
Subcontract’) on November 1, 2004, with an effective date of September 28, 2004. At that time,
Mr. Koch reviewed the terms of the Subcontract, made some changes to it, and initialed every page
of the 93-page document.

“The Subcontract establishes a ‘Subcontract Sum’ of $3,222,400.00 as the agreed-upon price that
Commercial Painting was entitled to in exchange for full performance on the Subcontract. The
Subcontract referenced various drawings and specifications from the Prime Contract to which
Commercial Painting's work was required to adhere. In some areas, Commercial Painting was
required to perform a Level 3 drywall finish, while in other areas a Level 5 drywall finish was
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required. Whether Commercial Painting actually performed at this level would become an issue
of much dispute as the project progressed.

“The Subcontract also required that Commercial Painting's work be performed according to Weitz's
project schedule and authorized Weitz to add extra work to Commercial Painting's scope of work.
In order to do so, however, the Subcontract indicated that the work would be ‘authorized in writing
in advance’ by Weitz. The Subcontract also addressed the payment process and authorized Weitz
to deduct from its payments to Commercial Painting any amount necessary to protect Weitz or the
owner from losses related to Commercial Painting's untimely, defective, or non-conforming work.
The Subcontract further provided that the Project schedule could be updated periodically to reflect
actual job progress. But the Subcontract obligated Commercial Painting to provide sufficient crews,
materials, and equipment to maintain or improve Weitz's schedule and gave Weitz the authority to
reschedule or re-sequence Commercial Painting's work.”

“Allegedly, at the time the parties entered into the subcontract, Weitz was already approximately
six to eight months behind schedule on the project. Commercial Painting would later assert that
Weitz improperly and unreasonably compressed construction schedules in order to make up for the
delay on the project. According to Weitz, however, the project became further behind once
Commercial Painting began working on the project in the winter of 2004 due to Commercial
Painting's allegedly poor worksmanship and failure to provide enough workers to timely complete
the project. Because of this, Weitz allegedly began negotiating with the project owner regarding
an extension on the contract completion date. It appears that the project owner eventually allowed
a six-month extension, but Commercial Painting was only informed that an extension of
approximately four months had been granted. According to Commercial Painting, Weitz
intentionally and fraudulently failed to disclose the full extent of the extension, in violation of the
letter and spirit of the contract. Even with the extension, however, Commercial Painting alleged that
Weitz continued to compress its schedules and improperly supplement its work because the
extension did not entirely mitigate the eight-month delay on the project.

“As previously discussed, the parties also disagreed as to the level of work required by the contract,
and both parties asserted that they incurred additional delays and additional costs to bring the work
to the desired level. Eventually, Weitz hired additional workers to supplement the work done by
Commercial Painting, alleging that it was required due to Commercial Painting's delays.
Commercial Painting objected to the supplementation and later alleged that they were required to
perform even more work to correct the work of the supplemental workers. At the conclusion of the
contract, Weitz paid Commercial Painting on Pay Applications 1 through 12. However, Weitz
refused to pay Commercial Painting on Pay Applications 13 through 17, which allegedly included
previously agreed-upon work, as well as additional work beyond the contract amount.

“Commercial Painting filed a complaint for damages on August 11, 2006, seeking an award of
$1,929,428.74, constituting damages for unpaid progress payments, interest on retainage, extra
work, unjust enrichment, plus attorney's fees and interest.”

“A jury trial began on September 17, 2018, on claims of negligent and intentional
misrepresentation, breach of contract, unjust enrichment, as well as a request for damages pursuant
to the payment bond. Commercial Painting presented proof that Weitz misled them from the very
beginning of the relationship with regard to the bids made by other subcontractors, how far behind
the Project was, and the fact that Weitz had received an extension on the time contracted for
completion of the Project. In addition, before the Subcontract was signed, a representative from
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Weitz urged Commercial Painting to expedite delivery of Commercial Painting's payment and
performance bonds. According to Commercial Painting, the execution of these bonds meant that
Commercial Painting was required to complete work on the Project no matter what Weitz
demanded.

“According to Commercial Painting, the delays on the Project only got worse as time went on. In
order to recover from the delays, by at least November 2004, Commercial Painting claimed that
Weitz decided to compress the schedule on the work to be completed, which involved allegedly
improper supplementation of Commercial Painting's work and the work of other contractors. Mr.
Koch testified that he would not have signed the Subcontract had he known that Weitz was
contemplating compressing the construction schedule to make up for delays in the Project that were
not attributable to Commercial Painting. Moreover, the compression of the schedule led
Commercial Painting to perform extra work that was not contemplated under the Subcontract.
According to the proof submitted by Commercial Painting, however, Weitz refused to execute
change orders reflecting the extra work performed and thereafter refused to pay for such work.”

“The trial concluded on October 18, 2018, when the jury found in favor of Commercial Painting,
awarding $1,729,122.46 in compensatory damages in addition to prejudgment interest. Specifically,
the jury found in favor of Commercial Painting on four of the theories alleged: breach of contract;
unjust enrichment/quantum meruit; intentional misrepresentation; and under the payment bond.
The jury further concluded that Weitz was liable for punitive damages. After a second hearing, the
jury awarded Commercial Painting $3,900,000.00 in punitive damages.”

“Several post-trial orders were entered throughout the end 0of 2018. First, on October 11, 2018, the
trial court entered an order granting the parties’ motions to amend the pleadings to conform to the
evidence. On the same day, the parties filed a stipulation regarding a $456,170.00 extrajudicial
payment that would be credited against the compensatory damages, which reduced the amount
owed on the compensatory damages to $1,272.952.46. The next day, the trial court entered an order
approving the jury verdict. On October 15, 2018, the trial court entered an order denying
Appellants’ motion for a directed verdict that was lodged after the close of all proof.

“On October 29, 2018, Commercial Painting filed a motion to determine pre-judgment and
post-judgment interest, which was later supported by the affidavits of counsel and Commercial
Painting's accountant. Commercial Painting amended this motion on November 16, 2018. On
November 19, 2018, Commercial Painting filed a motion for an award of attorney's fees and costs,
as well as for the entry of a final judgment; this motion was also later supplemented with affidavits.

On December 12, 2018, the trial court entered an order captioned as follows: Order Adopting
Findings Of Facts And Conclusions Of Law Supporting Punitive Damages Award, Granting
Motion To Determine Amount Of Prejudgment Interest To Be Added To Final Judgment And
Determination Of Post-Judgment Interest Rate, Granting Motion For Award Of Attorney's
Fees, Expenses And Costs And For Entry Of Final Judgment And Order Of Final Judgment.

“This order approved the punitive damages awarded by the jury in their entirety. In addition, the
trial court award Commercial Painting a $2,083,362.16 judgment for pre-judgment interest, as well
as costs and attorney's fees in the amount of $1,103,549.00. In addition, the trial court ruled that
Commercial Painting was entitled to post-judgment interest. Thus, the trial court awarded
Commercial Painting a total judgment of $8,359,863.83, plus post-judgment interest.”
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“The next issue presented involves the decision to allow Commercial Painting to recover in tort,
rather than solely under the contract. Commercial Painting argues that this case does not involve
only contractual claims, but a claim of intentional misrepresentation—a tort. As such, Commercial
Painting contends that its ability to recover is not limited by the parties’ contract but may include
all damages that flow from the wrong, including punitive damages. In response, Appellants contend
that Commercial Painting may not recover under tort theories under two separate doctrines—the
independent duty rule and the economic loss doctrine.

“We begin with the independent duty rule, as this argument is easily disposed of. . . . The
independent duty rule is closely related to the economic loss rule to the extent that these rules may
be interdependent. See Eastwood v. Horse Harbor Found., Inc., 170 Wash. 2d 380, 393, 241 P.3d
1256, 1264 (2010) (‘In sum, the economic loss rule does not bar recovery in tort when the
defendant's alleged misconduct implicates a tort duty that arises independently of the terms of the
contract.”); cf. Milan Supply Chain Sols., Inc. v. Navistar, Inc., 627 S.W.3d 125, 147 (Tenn. 2021)
(discussing certain approaches in which fraud is not an exception to the economic loss rule because
the duty to not commit fraud is independent from the contract itself). Still, to the extent that that the
independent duty rule provides a separate basis for Appellants’ arguments, we conclude that it is
waived.”

“We therefore must turn to the much more difficult question of whether the economic loss rule is
applicable in this case, as this issue was properly raised in Appellants’ motion for new trial. The
economic loss doctrine, or economic loss rule, is a judicially-created rule that was developed in
response to concerns that ‘tort law would erode or consume contract law.” Milan Supply Chain
Sols., Inc. v. Navistar, Inc., 627 S.W.3d 125, 142 (Tenn. 2021) (citing Lincoln General Ins. Co. v.
Detroit Diesel Corp., 293 S.W.3d 487, 488 (Tenn. 2009)). ‘It has been described as a
“judicially-created remedies principle that operates generally to preclude contracting parties from
pursuing tort recovery for purely economic or commercial losses associated with the contract
relationship.” Id. (quoting Plourde Sand & Gravel v. JGI E., Inc., 154 N.H. 791, 917 A.2d 1250,
1253 (N.H. 2007)). In other words, the rule ‘prevents a party who suffers only economic loss from
recovering damages under a tort theory.” Milan Supply Chain Sols. Inc. v. Navistar Inc., No.
W2018-00084-COA-R3-CV, 2019 WL 3812483, at *3 (Tenn. Ct. App. Aug. 14, 2019), aff'd in
part on other grounds, 627 S.W.3d 125 (Tenn. 2021) (hereinafter Milan Supply Chain COA)
(quoting Jeffrey L. Goodman et al., A Guide to Understanding the Economic Loss Doctrine, 67
Drake L. Rev. 1, 2 (2019)); see also Ins. Co. of N. Am. v. Cease Elec. Inc.,2004 W1139, 924, 276
Wis. 2d 361, 372, 688 N.W.2d 462, 467 (‘In general, tort offers a broader array of damages than
contract. The economic loss doctrine precludes parties under certain circumstances from eschewing
the more limited contract remedies and seeking tort remedies.”).”

“In Milan Supply Chain, the plaintiff, a commercial trucking company purchased a number of
diesel engine trucks from the defendant seller. During the negotiations, the defendant made certain
representations about the trucks, including as to the amount of testing that had occurred on them
and as to the reliability of the engines. /d. at 132—33. The parties eventually entered into a contract
that required the defendant to repair or replace defective truck components, but waived all other
warranties. The contract further excluded liability for loss of time or use of the vehicle, loss of
profits, inconvenience, or incidental or consequential damages. /d. at 133.

“Eventually, the plaintiff experienced issues that led it to believe that the trucks did not meet the

representations of reliability that the defendant had given. When these issues increased, the plaintiff
filed suit against the defendant seller, alleging both contract claims, negligent and fraudulent
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misrepresentation, and a violation of the Tennessee Consumer Protection Act (“TCPA”). Id. at 134.
The trial court granted the defendant summary judgment as to the contract claims, concluding that
the defendant had met its obligations to repair or replace the truck parts as required by the contract.
The trial court further found that the contract disclaimed warranties and that the negligent
misrepresentation claim was barred by the economic loss doctrine. The case went to trial only on
the fraud and TCPA claims. The jury found for the plaintiff as to both claims, awarding plaintiff
$8,236,109.00 in benefit-of-the-bargain damages and $2,549,481.00 in lost profit damages, for a
total of $10,785,590.00 in compensatory damages. The jury also found that the plaintiff was
eligible for an award of punitive damages. Following a second hearing, the jury warded
$20,000,000.00 in punitive damages. /d. at 140. The defendant filed several post-trial motions
arguing, inter alia, that the fraud claim was barred by the economic loss doctrine. The trial court
denied the motions and entered judgment on the jury's verdict. /d. at 141. Both parties appealed.
As isrelevant to this case, we held that the economic loss doctrine barred the plaintiff's fraud claim.
See generally Milan Supply Chain COA, 2019 WL 3812483, at *7-9. The Tennessee Supreme
Court thereafter granted the plaintiff's application for permission to appeal.

“One of the central questions before the Tennessee Supreme Court was whether Tennessee should
recognize an exception to the economic loss doctrine for fraud. Milan Supply Chain, 627 S.W.3d
at 145. In order to resolve that issue, the court looked at the three approaches that courts in other
jurisdictions had taken to that question—the strict approach, the broad fraud exception, and the
limited or narrow fraud exception. /d. at 146.”

“Having detailed the forgoing options, the Tennessee Supreme Court ‘follow[ed] the Utah Supreme
Court’ by declining ‘to announce a broad rule either extending the economic loss rule to all fraud
claims or exempting all fraud claims from the economic loss rule.” /d. at 153. Instead, the Court
held that where a situation involves a contract between sophisticated commercial entities and the
plaintiff seeks to recover economic losses only, ‘the economic loss doctrine applies if the only
misrepresentation[s] by the dishonest party concern|[ ] the quality or character of the goods sold.’
Id. at 154 (quoting Huron Tool, 532 N.W.2d at 545). This rule, according to the supreme court,
strikes ‘a careful balance’ between the ‘freedom of contract and the abhorrence of fraud.” Id.

“Appellants have maintained since the outset of this appeal that Commercial Painting's claim for
intentional misrepresentation is barred by the economic loss rule because the only losses that
Commercial Painting alleges it suffered were economic. Appellants therefore argue that
Commercial Painting should be limited to the damages authorized under the contract and that the
claimed damages that were not authorized by the parties’ contract but flow from the tort
claim—mnamely the award of punitive damages and pre- and post-judgment interest—should be
reversed.”

“In sum, the Tennessee Supreme Court's reasons for adopting a limited fraud exception to the
economic loss rule apply with equal force outside the products liability context when the contract
at issue was negotiated between sophisticated commercial entities. Here, both parties are
sophisticated commercial business entities. The parties’ contract was drafted after negotiation and
investigation by the parties. The misrepresentations as issue here clearly involved the subject matter
of the parties’ agreement. Specifically, the question presented to the jury concerning Weitz's
intention misrepresentation asked whether Weitz made false misrepresentations about the length
of time Commercial Painting would have to perform its work or about the amount of work
Commercial Painting would be required to perform. Issues of time, duration, and the scope of work
were covered by the Subcontract. There can also be little dispute that the damage that allegedly
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resulted from Weitz's tortious conduct completely overlaps with the damage that resulted from their
breach of contract; indeed, Commercial Painting insists in this appeal that a single damage
calculation included in an exhibit is proof of the damage that resulted from all the various causes
of action that it asserts. As a result, we must conclude that Commercial Painting's fraud claim is
barred by the economic loss rule and must be dismissed.”

“Commercial Painting asserts that even if the economic loss rule is applicable to bar it from raising
a tort against Weitz, punitive damages may still be recovered under a contract theory.”

“We respectfully disagree. Importantly, as previously discussed, because the economic loss rule
is applicable here, Commercial Painting is limited to its own contract remedies. See Milan Supply
Chain, 627 S.W.3d at 152 (quoting Lincoln General,293 S.W.3d at 491 (‘[ T]he remedies available
... should derive from the parties’ agreements|.]")); Milan Supply Chain COA, 2019 WL 3812483,
at *3—4 (citing Goodman et al., supra, at 55-56) (noting that the economic loss doctrine limits
parties to ‘their contractual remedies’). Unlike the typical cases in which punitive damages have
been awarded in breach of contract cases, the parties here agreed to specific provisions related to
the damages that could be recovered in relation to the Project. See, e.g., Goffv. Elmo Greer & Sons
Const. Co., 297 S.W.3d 175, 187 (Tenn. 2009) (affirming an award of punitive damages in a
nuisance/contract case, noting the four arguments against the award, none of which involved any
limitation on liability contained in the parties’ contract); Concrete Spaces, Inc. v. Sender,2 S.W.3d
901, 909 (Tenn. 1999) (holding that the plaintiff could elect between statutory penalties and
punitive damages, but mentioning no limitation on liability contained in the parties’ contract nor
any argument that the punitive damages were barred by any such contractual provision); Dog
House Invs., LLCv. Teal Properties, Inc., 448 S.W.3d 905, 916 (Tenn. Ct. App. 2014) (mentioning
no limitation on liability nor any argument that the punitive damages were barred by such a
contractual provision); Riad v. Erie Ins. Exch., 436 S.W.3d 256 (Tenn. Ct. App. 2013) (same);
Mohr v. DaimlerChrysler Corp., No. W2006-01382-COA-R3-CV, 2008 WL 4613584, at *14
(Tenn. Ct. App. Oct. 14, 2008) (same); see also Rogers, 367 S.W.3d at 212 (Tenn. 2012) (holding
that the breach of contract was not egregious enough to support a claim for punitive damages;
including no discussion of the terms of the contract vis-a-vis a limitation on damages); cf. Sprint
Sols., Inc. v. LaFayette, No. 2:15-CV-2595-SHM-CGC, 2018 WL 3097027, at *16 (W.D. Tenn.
June 22, 2018) (awarding punitive damages with no discussion of a contractual provision limiting
liability or an argument based on such a provision).

“In this case, item 11.6 of the Subcontract contains a rather broad limitation on damages that
precludes recovery of anticipatory profit or indirect, special, or consequential damages. Even
further, this section provides that Commercial Painting ‘specifically agrees that it shall not be
entitled to assert, and it hereby waives, any Claims in quantum meruit, interest on late payments,
or any other measure of damages other than as specifically provided in items 11.4 and 11.5 above.’
Items 11.4 and 11.5, however, authorize Commercial Painting generally only to receive the agreed
upon Subcontract Sum. Finally, item 5.6 of the Subcontract provides that Commercial Painting is
not entitled to any delay damages attributable to breach of contract, tort, or conduct not
contemplated by the parties.

“Commercial Painting argues in its brief, however, that item 5.6 does not waive punitive damages
and that item 11.6 only concerns ‘termination rights.” Appellants contend that these provisions
affect a waiver of punitive damages. In resolving this dispute, we keep the following principles in
mind:

64



The central tenet of contract construction is that the intent of the contracting parties at the time
of executing the agreement should govern. The purpose of interpreting a written contract is to
ascertain and give effect to the contracting parties’ intentions, and where the parties have
reduced their agreement to writing, their intentions are reflected in the contract itself.
Therefore, the court's role in resolving disputes regarding the interpretation of a contract is to
ascertain the intention of the parties based upon the usual, natural, and ordinary meaning of
the language used.

“Pylant v. Spivey, 174 SW.3d 143, 151 (Tenn. Ct. App. 2003) (internal quotation marks and
citations omitted). ‘ All provisions in the contract should be construed in harmony with each other,

if possible, to promote consistency and to avoid repugnancy between the various provisions of a
single contract.” Guiliano v. Cleo, Inc., 995 S.W.2d 88, 95 (Tenn. 1999).

“The damages allowed under the Subcontract are governed by items 5.6, 11.4, 11.5, and 11.6. It
is true that items 11.4 and 11.5 appear to apply only in the event of termination of the contract by
Weitz—11.4 applying to termination for cause, while 11.5 applies to termination without cause.
But item 11.6 is not so limited. Instead, it provides that ‘[i]n no event’ shall Weitz be liable for
damages for anticipatory profit, or indirect, special, or consequential damages. Further, the item
states that Commercial Painting waives ‘any’ damages not specified in items 11.4 and 11.5.
Nothing in this particular provision indicates that these waivers apply only in the event of
termination of the contract. Thus, we must conclude that item 11.6 provides for a limitation on
damages that applies even outside the context of termination by Weitz.”

“Because Commercial Painting offers no other basis from which to avoid the consequences of its
own agreements, we reverse the award of punitive damages as not authorized by the Subcontract.
All remaining issues related to the punitive damages award are therefore pretermitted.”

“The next issue involves attorney's fees. The trial court awarded Commercial Painting costs and
attorney's fees in the amount of $1,103,549.00. It is undisputed that the Subcontract provides as
follows:

In the event it shall become necessary for either party to institute legal proceedings against the
other party for recovery of any amounts due and owing under the Agreement, it is expressly
agreed that the prevailing party in any such action shall be entitled to recover from the
non-prevailing party all costs, including reasonable attorney's fees, of pre-suit collection
attempts, suit, and post judgment or settlement collection including those incurred on appeal.”

“Commercial Painting contends that it was the prevailing party in the trial court. As such, it asserts
that the attorney fees award by the trial court should be affirmed, and asks that it be awarded
attorney's fees on appeal. In contrast, Appellants assert that Commercial Painting should not be
awarded any attorney's fees; Appellants do not, however, seek an award of attorney's fees in their
favor, either at trial or on appeal.

“We conclude that despite the reversal of much of the damages in this case, Commercial Painting
did prevail in the trial court, in that it was awarded substantial compensatory damages. Because the
costs and attorney's fees awarded by the trial court do not segregate those costs and fees solely
associated with the compensatory damages award, however, we deem it necessary to vacate the
award and remand to the trial court for reconsideration. On remand, the trial court shall determine
the reasonable costs and attorney's fees incurred by Commercial Painting in securing the award of
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compensatory damages in the trial court proceedings. We must conclude, however, that in
obtaining reversal of a significant portion of the damages awarded by the jury in this appeal,
Appellants are properly termed the prevailing party of this appeal. Commercial Painting is therefore
not entitled to attorney's fees incurred on appeal.”

Defective Nonjudicial Foreclosure; No Notice to Attorney General of Constitutional Challenge
Daniels v. Trotter, No. E2020-01452-COA-R3-CV (Tenn. Ct. App., Swiney, July 20, 2022).

“This appeal involves the mortgagors’ petition to set aside the non-judicial foreclosure of a piece
of real property, alleging that the mortgagors and owner of the property were not given proper
notice of the non-judicial foreclosure sale. The mortgagee and the beneficiary of the deed of trust
concerning the property at issue is the City of Chattanooga. The property was sold to Vince Trotter
in a foreclosure auction. In a court order, which was certified as final pursuant to Tenn. R. Civ. P.
54.02, the trial court granted summary judgment in favor of Mr. Trotter, determining that Tenn.
Code Ann. § 35-5-106 prevented the foreclosure sale from being considered void or voidable due
to lack of notice and that the mortgagors had a constitutionally adequate remedy of monetary
damages. Despite the mortgagors arguing that Tenn. Code Ann. § 35-5-106 is unconstitutional as
applied to governmental entities, the Tennessee Attorney General's Office was not notified of the
constitutional challenge to the statute, as required by Tenn. R. Civ. P. 24.04, Tenn. R. App. P. 32,
and Tenn. Code Ann. § 29-14-107(b). Therefore, we vacate the trial court's grant of summary
judgment in favor of Mr. Trotter and remand to the trial court to provide the required notice to the
Tennessee Attorney General's Office.”

LIBOR Discontinuance and Replacement Act

Chapter 651, Public Acts 2022, adding T.C.A. §§ 47-33-101-104 eff. Mar. 15, 2022.
“47-33-101. Short title.

“This chapter is known and may be cited as the ‘LIBOR Discontinuance and Replacement Act.’
“47-33-102. Chapter definitions.

“As used in this chapter:

“(1) ‘Benchmark’ means an index of interest rates or dividend rates that is used, in whole or in part,
as the basis of, or as a reference for, calculating or determining a valuation, payment, or other
measurement under or in respect of a contract, security, or instrument;

“(2) ‘Benchmark replacement’ means a benchmark, or an interest rate or dividend rate, that may
be based in whole or in part on a prior setting of LIBOR, to replace LIBOR or an interest rate or
dividend rate based on LIBOR, whether on a temporary, permanent, or indefinite basis, under or

in respect of a contract, security, or instrument;

“(3) ‘Benchmark replacement conforming changes’:
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(A) Means technical, administrative, or operational changes, alterations, or modifications that
are associated with and reasonably necessary to the use, adoption, calculation, or
implementation of a recommended benchmark replacement and that have been selected
or recommended by a relevant recommending body; and

(B) Includes, if, in the reasonable judgment of the calculating person, the benchmark
replacement conforming changes selected or recommended pursuant to subdivision (3)(A)
do not apply to the contract, security, or instrument or are insufficient to permit
administration and calculation of the recommended benchmark replacement, other
changes, alterations, or modifications that:

(1) In the reasonable judgment of the calculating person, are necessary to permit
administration and calculation of the recommended benchmark replacement under
or in respect of the contract, security, or instrument in a manner consistent with
market practice for substantially similar contracts, securities, or instruments and, to
the extent practicable, the manner in which the contract, security, or instrument was
administered immediately prior to the LIBOR replacement date; and

(i) Would not result in a disposition of the contract, security, or instrument for United
States federal income tax purposes;

“(4) ‘Calculating person’ means, with respect to a contract, security, or instrument, a person
responsible for calculating or determining a valuation, payment, or other measurement based on
a benchmark, and may be the determining person;

“(5) “‘Contract, security, or instrument’ means a contract, agreement, mortgage, deed of trust, lease,
instrument, other obligation, or security, whether representing debt or equity, and including an
interest in a corporation, a partnership, or a limited liability company;

“(6) ‘Determining person’ means, with respect to a contract, security, or instrument, in the
following order of priority:
(A) A person so specified; or
(B) A person with the authority, right, or obligation to do the following:
() Determine the benchmark replacement that will take effect on the LIBOR
replacement date;
(i1) Calculate or determine a valuation, payment, or other measurement based on a
benchmark; or
(iii) Notify other persons of a LIBOR replacement date or a benchmark replacement;

“(7) ‘Fallback provisions’ means terms in a contract, security, or instrument that set forth a
methodology or procedure for determining a benchmark replacement, including terms relating to
the date on which the benchmark replacement becomes effective, without regard to whether a
benchmark replacement can be determined in accordance with the methodology or procedure;

“(8) ‘LIBOR’ means, for purposes of the application of this chapter to a particular contract,
security, or instrument, United States dollar LIBOR, formerly known as the London Interbank
Offered Rate, as administered by ICE Benchmark Administration Limited, or a predecessor or
successor thereof, and a tenor thereof, as applicable, that is used in making a calculation or
determination thereunder;

“(9) ‘LIBOR replacement date’:
(A) Means:
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(1) In the case of one-week and two-month tenors of LIBOR, the effective date of this
act; and

(i1) Inthe case of all other tenors of LIBOR, the first London banking day after June 30,
2023, unless the relevant recommending body determines that the other LIBOR
tenors will cease to be published or cease to be representative on a different date; and

(B) Does not mean a date that affects one (1) or more tenors of LIBOR with respect to a
contract, security, or instrument that:

(i) Provides for only one (1) tenor of LIBOR, if the contract, security, or instrument
requires interpolation and the affected tenor can be interpolated from LIBOR tenors
that are not so affected; or

(i1) Permits a party to choose from more than one (1) tenor of LIBOR and any of the
tenors is not so affected or, if the contract, security, or instrument requires
interpolation, the affected tenor can be interpolated from LIBOR tenors that are not
so affected;

“(10) ‘Recommended benchmark replacement’ means a benchmark replacement based on SOFR,
including arecommended spread adjustment and benchmark replacement conforming changes, that
has been selected or recommended by a relevant recommending body with respect to the type of
contract, security, or instrument;

“(11) ‘Recommended spread adjustment’ means a spread adjustment, or method for calculating or
determining the spread adjustment, that:

(A) Has been selected or recommended by a relevant recommending body for a
recommended benchmark replacement for a particular type of contract, security, or
instrument and for a particular term to account for the effects of the transition or change
from LIBOR to a recommended benchmark replacement; and

(B) May be a positive or negative value or zero (0);

“(12) ‘Relevant recommending body’ means the federal reserve board, the federal reserve bank of
New York, or the Alternative Reference Rates Committee, or a successor to those entities; and

“(13) “SOFR’ means with respect to a day, the secured overnight financing rate published for that
day by the federal reserve bank of New York, as the administrator of the benchmark, or a successor
administrator, on the federal reserve bank of New York's website.”

“47-33-03. Recommended benchmark replacement for certain contracts, securities, or instruments;
fallback provisions.

“(a) On the LIBOR replacement date, the recommended benchmark replacement, by operation of
law, is the benchmark replacement for a contract, security, or instrument that uses LIBOR as a
benchmark and:
(1) Contains no fallback provisions; or
(2) Contains fallback provisions that result in a benchmark replacement, other than a
recommended benchmark replacement, that is based in any way on a LIBOR value.

“(b) Following the effective date of this act, fallback provisions in a contract, security, or instrument

that provide for a benchmark replacement based on or otherwise involving a poll, survey, or
inquiries for quotes or information concerning interbank lending rates or an interest rate or dividend
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rate based on LIBOR must be disregarded as if not included in the contract, security, or instrument
and are void.

“© 1)

@)

This subsection (c) applies to a contract, security, or instrument that uses LIBOR as a
benchmark and contains fallback provisions that permit or require the selection of a
benchmark replacement that:

(A) Is based in any way on a LIBOR value; or

(B) Is the substantive equivalent of § 47-33—104(a)(1), (a)(2), or (a)(3).

A determining person has the authority under this chapter, but is not required, to select the

recommended benchmark replacement as the benchmark replacement. The selection of

the recommended benchmark replacement:

(A) Is irrevocable;

(B) Must be made by the earlier of either the LIBOR replacement date, or the latest date
for selecting a benchmark replacement according to the contract, security, or
mstrument; and

(C) Must be used in determinations of the benchmark under or with respect to the
contract, security, or instrument occurring on and after the LIBOR replacement date.

“(d) Ifarecommended benchmark replacement becomes the benchmark replacement for a contract,
security, or instrument pursuant to this section, then all benchmark replacement conforming
changes that are applicable to the recommended benchmark replacement become an integral part
of the contract, security, or instrument by operation of law.

“(e) This chapter does not alter or impair the following:

)

)

€)

4)

A written agreement by all requisite parties that, retrospectively or prospectively,
provides, without necessarily referring specifically to this chapter, that a contract, security,
or instrument is not subject to this chapter. For purposes of this subdivision (e)(1),
‘requisite parties’ means all parties required to amend the terms and provisions of a
contract, security, or instrument that otherwise would be altered or affected by this
chapter;

A contract, security, or instrument that contains fallback provisions that would result in
a benchmark replacement that is not based on LIBOR, including, but not limited to, the
prime rate or the federal funds rate, except that the contract, security, or instrument is
subject to subsection (b);

A contract, security, or instrument subject to subsection (c) as to which a determining
person does not elect to use a recommended benchmark replacement or as to which a
determining person elects to use a recommended benchmark replacement prior to the
effective date of this act, except that the contract, security, or instrument is subject to
subsection (b); and

The application to a recommended benchmark replacement of a cap, floor, modifier, or
spread adjustment to which LIBOR had been subject pursuant to the terms of a contract,
security, or instrument.

“(f) Notwithstanding the uniform commercial code or another law of this state, this chapter applies
to all contracts, securities, and instruments, including contracts with respect to commercial
transactions and is not displaced by another law of this state.”

“47-33-104. Construction and effect of selection or use of arecommended benchmark replacement;

liability.
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“(a) The selection or use of a recommended benchmark replacement as a benchmark replacement
under or in respect of a contract, security, or instrument by operation of § 47—33—103 constitutes:
(1) A commercially reasonable replacement for and a commercially substantial equivalent
to LIBOR;
(2) A reasonable, comparable, or analogous term for LIBOR under or in respect of the
contract, security, or instrument;
(3) A replacement that is based on a methodology or information that is similar or
comparable to LIBOR; and
(4) Substantial performance by a person of a right or obligation relating to or based on
LIBOR under or in respect of a contract, security, or instrument.

“(b) A LIBOR replacement date, or an event or condition giving rise to a LIBOR replacement date;
the selection or use of arecommended benchmark replacement as a benchmark replacement; or the
determination, implementation, or performance of benchmark replacement conforming changes,
by operation of § 47—33-103, does not:

(1) Impair or affect the right of a person to receive a payment, or affect the amount or timing
of the payment, under a contract, security, or instrument;

(2) Have the effect of discharging or excusing performance under a contract, security, or
instrument for a reason, claim, or defense, including, but not limited to, a force majeure
or other provision in a contract, security, or instrument;

(3) Have the effect of giving a person the right unilaterally to terminate or suspend
performance under a contract, security, or instrument;

(4) Have the effect of constituting a breach of a contract, security, or instrument; or

(5) Have the effect of voiding a contract, security, or instrument.

“(c) A person does not have liability for damages to another person, and is not subject to a claim
or request for equitable relief, arising out of or related to the selection or use of a recommended
benchmark replacement or the determination, implementation, or performance of benchmark
replacement conforming changes, in each case, by operation of § 47-33—103, and the selection or
use of the recommended benchmark replacement or the determination, implementation, or
performance of benchmark replacement conforming changes does not give rise to a claim or cause
of action by a person in law or in equity.

“(d) Neither the selection or use of a recommended benchmark replacement nor the determination,
implementation, or performance of benchmark replacement conforming changes, by operation of
§ 47-33-103, amends or modifies a contract, security, or instrument or prejudices, impairs, or
affects a person's rights, interests, or obligations under or in respect of a contract, security, or
instrument.

“(e) Except as provided in § 47-33-103(a) or (¢), this chapter does not create a negative inference
or negative presumption regarding the validity or enforceability of:
(1) A benchmark replacement that is not a recommended replacement benchmark;
(2) A spread adjustment, or method for calculating or determining a spread adjustment, that
is not a recommended spread adjustment; or
(3) A change, alteration, or modification to or in respect of a contract, security, or instrument
that is not a benchmark replacement conforming change.”
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CRIMINAL LAW

Assaultive Offenses

A. GQGrave Torture

Chapter 1062, Public Acts 2022, adding T.C.A. § 39-13-117 eff. July 1, 2022.

39-13-117.

“(a) Grave torture is the infliction of severe physical and mental pain and suffering upon the victim
with the intent to perpetrate first degree murder, in violation of § 39-13-202, and accompanied by
three (3) or more of the following:

(D

)

©)

4)
©)

(6)
)

The defendant also commits against the victim the offense of especially aggravated rape,
as defined in Section 1; aggravated rape, as defined in § 39-13-502; especially
aggravated rape of a child, as defined in Section 2; or aggravated rape of a child, as
defined in § 39-13-531;

The defendant also commits the offense of kidnapping, as defined in § 39—13-303, or
false imprisonment, as defined in § 39—13-302, against the victim;

The defendant has, at the time of the commission of the offense, more than one (1) prior
conviction for a sexual offense or a violent sexual offense, as those terms are defined in
§ 40-39-202;

The defendant mutilates the victim during the commission of the offense;

Force or coercion is used to accomplish the act, and the defendant is armed with a weapon
or an article used or fashioned in a manner to lead the victim to reasonably believe it to
be a weapon;

The defendant's commission of the offense involved more than one (1) victim; or

The defendant knows or has reason to know that the victim is:

(A) Mentally defective;

(B) Mentally incapacitated,

(C) Physically helpless; or

(D) A vulnerable adult, as defined in § 39—15-501.

“(b) Grave torture is a Class A felony and shall be punished as follows:

(D
)

If the defendant was a juvenile at the time of the commission of the offense, then the
sentence must be from Range 111, as set forth in title 40, chapter 35; and
If the defendant was an adult at the time of the commission of the offense, then the
defendant shall be punished by:
(A) Imprisonment for life without possibility of parole; or
(B) Death; provided, that a punishment of death shall not be imposed until at least the
thirtieth day following the occurrence of either of the following circumstances:
(1) The issuance of the judgment in a decision of the United States supreme court
overruling, in whole or in relevant part, Kennedy v. Louisiana, 554 U.S. 407
(2008), thereby allowing the use of the death penalty as punishment for an
offense involving the infliction of severe physical and mental pain and suffering
upon the victim with the intent to perpetrate first degree murder that does not
result in the death of the victim; or
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(i1)) The ratification of an amendment to the Constitution of the United States
approving the use of the death penalty as punishment for the conviction of an
offense involving the infliction of severe physical and mental pain and suffering
upon the victim with the intent to perpetrate first degree murder that does not
result in the death of the victim.

“(c) A person may not be convicted of both a violation of this section and a violation of Section 1,
Section 2, § 39-13-502, or § 39—-13-531 if the facts supporting the prosecution arise out of the
same criminal conduct.”

B. First Degree Murder; Definition Expanded
Chapter 718, Public Acts 2022, amending T.C.A. § 39-13-202(a) eff. Mar. 18, 2022.

“(a) First degree murder is: . . .
(5) A killing of another in the perpetration or attempted perpetration of an aggravated rape,
rape, rape of a child, or aggravated rape of child.”

C. Aggravated Assault; Higher Punishment if Firearm Discharged from Motor Vehicle
Chapter 1136, Public Acts 2022, adding T.C.A. § 39-13-102(e)(6) eff. July 1, 2022.

“(6) Notwithstanding this subsection (e), a person convicted of a violation of subdivision
(a)(1)(A)(iii) or (a)(1)(B)(iii) shall be punished one (1) classification higher than is otherwise
provided if the violation was committed by discharging a firearm from within a motor vehicle, as
defined in § 55-1-103.”

Aggravated Human Trafficking

Chapter 1089, Public Acts 2022, adding T.C.A. §§ 39-13-316, 40-35-501(dd) and 39-11-
703(c)(1)(A)(ix) eff. July 1, 2022.

39-13-316.

“(a) Aggravated human trafficking is the commission of an act that constitutes any of the following
criminal offenses, if the victim of the criminal offense is under thirteen (13) years of age:

(1) Involuntary labor servitude, under § 39-13-307;

(2) Trafficking persons for forced labor or services, under § 39—13-308;

(3) Trafficking for commercial sex act, under § 39—13-309;

(4) Patronizing prostitution, under § 39—13-514; or

(5) Promoting prostitution, under § 39—13-515.

“(b) (1) Aggravated human trafficking is a Class A felony.
(2) Notwithstanding title 40, chapter 35, a person convicted of a violation of this section shall
be punished as a Range II offender; however, the sentence imposed upon the person may,
if appropriate, be within Range III but in no case shall it be lower than Range II.
(3) Section 39—13-525(a) does not apply to a person sentenced for a violation of this section
under subdivision (a)(3), (a)(4), or (a)(5).
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(4) Notwithstanding another law to the contrary, the board of parole may require, as a
mandatory condition of supervision for a person convicted of a violation of this section
under subdivision (a)(3), (a)(4), or (a)(5), that the person be enrolled in a satellite-based
monitoring program for the full extent of the person's term of supervision consistent with
the requirements of § 40-39-302.

“(c) Title 40, chapter 35, part 5, regarding release eligibility status and parole, does not apply to or
authorize the release of a person convicted of a violation of this section prior to service of the entire
sentence imposed by the court.

“(d) Title 41, chapter 1, part 5, does not give either the governor or the board of parole the authority
to release or cause the release of a person convicted of a violation of this section prior to the service
of the entire sentence imposed by the court.”

40-35-501(dd).

“(dd) Notwithstanding other provisions of this section to the contrary, there shall be no release
eligibility for a person committing the offense of aggravated human trafficking, as defined in
§ 39-13-316, on or after July 1, 2022. The person shall serve one hundred percent (100%) of the
sentence imposed by the court undiminished by any sentence reduction credits the person may be
eligible for or earn. The person shall be permitted to earn any credits for which the person is
eligible, and the credits may be used for the purpose of increased privileges, reduced security
classification, or for a purpose other than the reduction of the sentence imposed by the court.”

39-11-703(c)(1)(A)(ix).

Added to the list of offenses that make assets subject to criminal forfeiture is:

“(ix) Aggravated human trafficking, as defined in § 39-13-316.”

Various other subsections of Title 39, Chapter 13 were also revised, including the penalties for
involuntary labor servitude, trafficking for commercial sex act, and promoting prostitution.

Sex Crimes

A. Continuous Sexual Abuse of a Child

Chapter 1025, Public Acts 2022, adding T.C.A. §§ 39-13-518(a)(2)(I) and (J), -518(c)(1)(G) and
(H), and amending -518(c)(2), (3) and (4) eff. July 1, 2022.

39-13-518(a)(2).

“(a) (2) ‘Sexual abuse of a child’ means to commit an act upon a minor child that is a violation of:
L

(I) Trafficking for a commercial sex act pursuant to § 39—13-309, if the victim is a
minor; or
(J) Promoting prostitution pursuant to § 39-13-515, if the victim is a minor.”
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39-13-518(c)

“© 1)

)
€)
4)

A violation of subsection (b) [continuous sexual abuse of a child] is a Class A felony if

three (3) or more of the acts of sexual abuse of a child constitute violations of the

following offenses:

ok ok

(G) Trafficking for a commercial sex act pursuant to § 39—-13-309, if the victim is a
minor; or

(H) Promoting prostitution pursuant to § 39-13-515, if the victim is a minor.

A violation of subsection (b) is a Class B felony if two (2) of the acts of sexual abuse of

a child constitute violations of offenses listed in subdivision (c)(1).

A violation of subsection (b) is a Class C felony if one (1) of the acts of sexual abuse of

a child constitutes a violation of an offense listed in subdivision (c)(1).

A violation of subsection (b) is a Class C felony if at least three (3) of the acts of sexual

abuse of a child constitute violations of the offenses of sexual battery by an authority

figure pursuant to § 39—13-527 or statutory rape by an authority figure pursuant to

§ 39-13-532.

B. Especially Aggravated Rape; Especially Aggravated Rape of a Child

Chapter 1062, Public Acts 2022, adding T.C.A. §§ 39-13-534 and -535 eff. July 1, 2022.

39-13-534.

“(a) Especially aggravated rape is unlawful sexual penetration of a victim by the defendant or the
defendant by a victim that would constitute aggravated rape under § 39—13-502 accompanied by
two (2) or more of the following circumstances:

(D)
)
(€)

4)

©)

(6)
)

®)
)

The defendant tortures the victim during the commission of the offense;

The defendant mutilates the victim during the commission of the offense;

The defendant also commits the offense of kidnapping, as defined in § 39-13-303, or
false imprisonment, as defined in § 39—13-302, against the victim;

The defendant also commits the offense of involuntary labor servitude, as defined in
§ 39-13-307, or trafficking for a commercial sex act, as defined in § 39-13-309, against
the victim;

The defendant has, at the time of the commission of the offense, more than one (1) prior
conviction for a sexual offense or a violent sexual offense, as those terms are defined in
§ 40-39-202;

The offense occurs during an attempt by the defendant to perpetrate first degree murder
in violation of § 39-13-202;

The defendant subjects the victim to extreme cruelty during the commission of the
offense;

The defendant's commission of the offense involved more than one (1) victim: or

The defendant knows or has reason to know that the victim is:

(A) Mentally defective;

(B) Mentally incapacitated;

(C) Physically helpless; or

(D) A vulnerable adult, as defined in § 39—15-501.

“(b) Especially aggravated rape is a Class A felony and shall be punished as follows:
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(D
)

If the defendant was a juvenile at the time of the commission of the offense, then the
sentence must be from Range III, as set forth in title 40, chapter 35; and

If the defendant was an adult at the time of the commission of the offense, then the
defendant shall be punished by imprisonment for life without possibility of parole.

“(c) A person may not be convicted of both a violation of this section and a violation of
§ 39-13-502, Section 2, or Section 3 if the facts supporting the prosecution arise out of the same
criminal conduct.”

39-13-535.

“(a) Especially aggravated rape of a child is unlawful sexual penetration of a victim by the
defendant or the defendant by a victim, if the victim is less than eighteen (18) years of age,
accompanied by three (3) or more of the following circumstances:

(D)
)
(€)

4)

Q)

(6)

()
®)
)

The defendant tortures the victim during the commission of the offense;

The defendant mutilates the victim during the commission of the offense;

The defendant also commits the offense of kidnapping, as defined in § 39-13-303, or

false imprisonment, as defined in § 39-13-302, against the victim;

The defendant also commits the offense of involuntary labor servitude, as defined in

§ 39-13-307, or trafficking for a commercial sex act, as defined in § 39—13-309, against

the victim;

The defendant has, at the time of the commission of the offense, more than one (1) prior

conviction for a sexual offense or a violent sexual offense, as those terms are defined in

§ 40-39-202;

(A) The defendant is, at the time of the offense, in a position of trust, or has supervisory
or disciplinary power over the victim by virtue of the defendant's legal, professional,
or occupational status and uses the position of trust or power to accomplish the
sexual penetration; or

(B) The defendant has, at the time of the offense, parental or custodial authority over the
victim by virtue of the defendant's legal, professional, or occupational status and uses
the position to accomplish the sexual penetration;

The offense occurs during an attempt by the defendant to perpetrate first degree murder

in violation of § 39-13-202;

The defendant subjects the victim to extreme cruelty during the commission of the

offense;

Force or coercion is used to accomplish the act, and the defendant is armed with a weapon

or any article used or fashioned in a manner to lead the victim reasonably to believe it to

be a weapon;

(10) The defendant causes serious bodily injury to the victim;
(11) The defendant's commission of the offense involved more than one (1) victim; or
(12) The defendant knows or has reason to know that the victim is:

(A) Mentally defective;
(B) Mentally incapacitated; or
(C) Physically helpless.

“(b) Especially aggravated rape of a child is a Class A felony and shall be punished as follows:

(D

If the defendant was a juvenile at the time of the commission of the offense, then the
sentence must be from Range 111, as set forth in title 40, chapter 35; and
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(2) If the defendant was an adult at the time of the commission of the offense, then the
defendant shall be punished by imprisonment for life without possibility of parole.

“(c) A person may not be convicted of both a violation of this section and a violation of
§ 39-13-502, § 39—13-531, Section 1, or Section 3 if the facts supporting the prosecution arise out
of the same criminal conduct.”

Child Abuse or Neglect; Child’s Emotional and Mental Health and Welfare
Chapter 985, Public Acts 2022, amending T.C.A. § 39-15-401 eff. July 1, 2022.

T.C.A. § 39-15-401, which criminalizes abuse or neglect of a child, has been amended to
specifically include actions that adversely affect the emotional and mental health and welfare of the
child.

Invasion of Privacy

A. Drones; Surveillance by TEMA Related to Disaster Permissible

Chapter 922, Public Acts 2022, amending T.C.A. § 39-13-902(a) and (c) eff. Apr. 27, 2022.
39-13-902(a).

“(a) Notwithstanding § 39-13-903, it is lawful to capture an image using an unmanned aircraft in
this state if:
%k 3k
(22) If the image is captured by the Tennessee emergency management agency, created in
§ 58-2-104, for emergency management purposes, including surveying the scene of a
catastrophe or other damage to determine whether a state of emergency should be
declared, coordinating a disaster response, and conducting preliminary damage
assessments of real property and infrastructure following a disaster. An image of a person
or thing on private property captured by the Tennessee emergency management agency
pursuant to this subdivision (a)(22) is deemed to be an image captured incidental to the
lawful capturing of an image for purposes of § 39—13-905.”

39-13-902(c).

“(c) An image captured pursuant to subdivision (a)(22) for the purpose of damage assessment may
be retained by the Tennessee emergency management agency for no longer than one (1) year or,
if the disaster is later declared a major disaster by the President of the United States, for the
retention period required by the federal emergency management agency for data related to damage
assessment. All images captured for any other purpose shall not be retained by the Tennessee
emergency management agency for more than fifteen (15) business days.”

B. Unlawful Photography

Chapter 920, Public Acts 2022, amending T.C.A. § 39-13—-605(a) and (d) eff. July 1, 2022.
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39-13-605(a).

“(a) It is an offense for a person to knowingly photograph, or cause to be photographed, an
individual without the prior effective consent of the individual, or in the case of a minor, without
the prior effective consent of the minor's parent or legal guardian, if the photograph:

* %k 3k

(2) (A) Includes the unclothed intimate area of the individual and would be considered
offensive or embarrassing by the individual;
(B) Was taken for the purpose of offending, intimidating, embarrassing, ridiculing, or
harassing the victim; and
(C) Was disseminated by the defendant, the defendant threatened to disseminate the
photograph, or the defendant permitted the dissemination of the photograph, to
another person.”

39-13-605(d)(1)(B).

“(B) A first violation of subdivision (a)(2) is a Class B misdemeanor. A second or subsequent
violation of subdivision (a)(2) is a Class A misdemeanor.”

C. Unlawful Exposure; Distribution of Image of Intimate Parts or of Person Engaged in Sex
Chapter 923, Public Acts 2022, amending T.C.A. § 39-17-318(a) and (b) eff. July 1, 2022.
39-17-318(a).
“(a) A person commits unlawful exposure who, with the intent to cause emotional distress,
distributes an image of the intimate part or parts of another identifiable person or an image of an
identifiable person engaged in sexually explicit conduct if:

(1) The image was photographed or recorded under circumstances where the parties agreed

or understood that the image would remain private; and
(2) The person depicted in the image suffers emotional distress.”

39-17-318(b).

“(3) ‘Identifiable person’ means a person who is identifiable from the image itself or from
information transmitted in connection with the image;

“(4) ‘Sexually explicit conduct’ has the same meaning as defined in § 39—13-301.”

Offenses Against Property
A. Police and Other Service Animals; Joker’s Law

Chapter 1106, Public Acts 2022, adding T.C.A. § 39-14-219 and amending § 39-14-205 eff.
July 1, 2022.

39-14-219.
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“(a) It is an offense to knowingly and unlawfully cause serious bodily injury to or kill a police dog,
fire dog, search and rescue dog, service animal, or police horse without the owner's effective
consent.

“(b) (1) An offense under subsection (a) is a Class D felony.
(2) If conduct that is in violation of this section is also a violation of § 39-14-205 or any
other criminal offense, the offense may be prosecuted under any of the applicable statutes.

“(c) A person is justified in killing or injuring the animal of another if the person acted under a
reasonable belief that the animal was creating an imminent danger of death or serious bodily injury
to that person or another or an imminent danger of death to an animal owned by or in the control
of that person. A person is not justified in killing or injuring the animal of another if, at the time of
the killing, the person is trespassing upon the property of the owner of the animal. The justification
for killing or injuring the animal of another authorized by this subsection (c) does not apply to a
person who, while engaging in or attempting to escape from criminal conduct, kills or injures a
police dog that is acting in its official capacity. In that case, subsection (a) applies to the person.”

39-14-205.

“(a) (1) It is an offense to knowingly and unlawfully kill the animal of another without the
owner's effective consent.
(2) A violation of subdivision (a)(1) is theft of property, graded according to the value of the
animal, and punished in accordance with § 39—14-105.

“(b) A person is justified in killing the animal of another if the person acted under a reasonable
belief that the animal was creating an imminent danger of death or serious bodily injury to that
person or another or an imminent danger of death to an animal owned by or in the control of that

person. A person is not justified in killing the animal of another if, at the time of the killing, the
person is trespassing upon the property of the owner of the animal.”

B. Littering
1. Aggravated Criminal Littering

Chapter 1105, Public Acts 2022, adding T.C.A. § 39-14-501(6) and amending § 39-14-505 eff.
July 1, 2022.

39-14-501(6).

“(6) “Tire’ means the continuous solid or pneumatic rubber covering encircling the wheel of a
motor vehicle and includes a waste tire as defined in § 68-211-802.”

39-14-505.
“(a) Aggravated criminal littering is littering:

(1) In an amount exceeding ten pounds (10 Ibs.) in weight or fifteen (15) cubic feet in
volume; or
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(2) In any amount for any commercial purpose, including knowingly placing, dropping, or
throwing two (2) or more tires on any public or private property without permission and
without immediately removing it.

“(b) (1) Except as provided in subdivision (b)(2), aggravated criminal littering is a Class A
misdemeanor. If the amount of litter exceeds one hundred pounds (100 Ibs.) in weight or
thirty (30) cubic feet in volume, then the defendant is subject to imprisonment as provided
by law or a fine of not less than two thousand five hundred dollars ($2,500), nor more
than four thousand dollars ($4,000), or both.

(2) Aggravated criminal littering is a Class E felony upon:

(A) The third conviction in any amount exceeding ten pounds (10 Ibs.) in weight or
fifteen (15) cubic feet in volume;

(B) The second conviction in any amount exceeding one thousand pounds (1,000 Ibs.)
in weight or two hundred (200) cubic feet in volume or in any amount for a
commercial purpose; or

(C) The first conviction involving more than eight (8) tires that were placed, dropped, or
thrown for a commercial purpose.”

Chapter 941, Public Acts 2022, adding T.C.A. § 40-35-123(b)(1)(I) eff. July 1, 2022.
A homeowners’ association or certain neighborhood associations may seek an injunction or
restraining order to prohibit an offender from entering the boundaries of a residential area if the

offender has been convicted three times of certain offenses. The list now includes:

“(I) Aggravated criminal littering, as defined in § 39—14-505, if the conviction is for an amount of
litter that exceeds one hundred pounds (100 Ibs.) in weight or thirty (30) cubic feet in volume.”

2. Mitigated Criminal Littering
Chapter 899, Public Acts 2022, amending T.C.A. § 39-14-503 eff. July 1, 2022.

The offense of mitigated criminal littering is now a Class B misdemeanor punishable by a $500
fine, rather than a Class C misdemeanor punishable by a $50 fine.

C. Tennessee Personal and Commercial Computer Act

Chapter 1042, Public Acts 2022, amending T.C.A. § 39-14-602(a)-(c) eff. July 1, 2022.

This amendment specifies that all misdemeanor violations under the act are Class A misdemeanors.
It also adds possession of a computer contaminant as a prohibited, Class A misdemeanor.

Drugs and Drug Paraphernalia

A. Medical Cannabis

Chapter 1054, Public Acts 2022, amending T.C.A. § 39-17-402(16)(F)(i)(b)(2) eff. May 25, 2022.
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This public chapter adds quadriplegia as a qualifying medical condition for the lawful possession
of cannabis oil.

B. Tianeptine Added as Schedule II Controlled Substance
Chapter 1135, Public Acts 2022, adding T.C.A. §§ 39-17-408(h) and -418(g) eff. July 1, 2022.
39-17-408(h).

“(h) Tianeptine and any salt, sulfate, free acid, or other preparation of tianeptine, and any salt,
sulfate, free acid, compound, derivative, precursor, or other preparation thereof that is substantially
chemically equivalent or identical with tianeptine [has been added to the list of Schedule II
controlled substances].”

39-17-418(g).

“(g) Notwithstanding any other subsection to the contrary, a violation of subsection (a) [simple
possession or casual exchange] with respect to tianeptine and any salt, sulfate, free acid, or other
preparation of tianeptine and any salt, sulfate, free acid, compound, derivative, precursor, or other
preparation thereof that is substantially chemically equivalent or identical with tianeptine is a Class
A misdemeanor.”

C. Mens Rea Required for Conviction of Prescribing Controlled Substance
Ruan v. United States, 142 S.Ct. 2370 (U.S., Breyer, 2022).

“Petitioners Xiulu Ruan and Shakeel Kahn are medical doctors licensed to prescribe controlled
substances. Each was tried for violating 21 U.S.C. § 841, which makes it a federal crime, ‘[e]xcept
as authorized[,] ... for any person knowingly or intentionally ... to manufacture, distribute, or
dispense ... a controlled substance.” A federal regulation authorizes registered doctors to dispense
controlled substances via prescription, but only if the prescription is ‘issued for a legitimate medical
purpose by an individual practitioner acting in the usual course of his professional practice.” 21
C.FR. § 1306.04(a). At issue in Ruan's and Kahn's trials was the mens rea required to convict
under § 841 for distributing controlled substances not ‘as authorized.” Ruan and Kahn each
contested the jury instructions pertaining to mens rea given at their trials, and each was ultimately
convicted under § 841 for prescribing in an unauthorized manner. Their convictions were separately
affirmed by the Courts of Appeals.

“Held: Section 841’s ‘knowingly or intentionally’ mens rea applies to the statute's ‘except as
authorized’ clause. Once a defendant meets the burden of producing evidence that his or her
conduct was ‘authorized,” the Government must prove beyond a reasonable doubt that the
defendant knowingly or intentionally acted in an unauthorized manner.”

“(a) Criminal law generally seeks to punish conscious wrongdoing. Thus, when interpreting
criminal statutes, the Court ‘start[s] from a longstanding presumption ... that Congress intends to
require a defendant to possess a culpable mental state.” Rehaif v. United States, 588 U.S. ——,
, 139 S.Ct. 2191,——, 204 L..Ed.2d 594. This culpable mental state, known as scienter, refers
to the degree of knowledge necessary to make a person criminally responsible for his or her acts.
See ibid. The presumption of scienter applies even when a statute does not include a scienter
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provision, and when a statute does ‘includ[e] a general scienter provision,” ‘the presumption applies
with equal or greater force’ to the scope of that provision. /bid. The Court has accordingly held that
a word such as ‘knowingly’ modifies not only the words directly following it, but also those other
statutory terms that ‘separate wrongful from innocent acts.” /d., at , 139 S.Ct., at :

“Here, § 841 contains a general scienter provision—knowingly or intentionally.” And in § 841
prosecutions, authorization plays a ‘crucial’ role in separating innocent conduct from wrongful
conduct. United States v. X-Citement Video, Inc., 513 U.S. 64, 73,115 S.Ct. 464, 130 L.Ed.2d 372.
Moreover, the regulatory language defining an authorized prescription is ‘ambiguous’ and ‘open
to varying constructions,” Gonzales v. Oregon, 546 U.S. 243,258, 126 S.Ct. 904, 163 L.Ed.2d 748,
meaning that prohibited conduct (issuing invalid prescriptions) is ‘often difficult to distinguish’
from acceptable conduct (issuing valid prescriptions). United States v. United States Gypsum Co.,
438 U.S. 422,441, 98 S.Ct. 2864, 57 L.Ed.2d 854. A strong scienter requirement helps reduce the
risk of ‘overdeterrence,’ i.e., punishing conduct that lies close to, but on the permissible side of, the
criminal line. /bid.

“The statutory provisions at issue here are also not the kind to which the Court has held the
presumption of scienter does not apply. Section 841 does not define a regulatory or public welfare
offense that carries only minor penalties. Cf. Rehaif, 588 U.S., at——, 139 S.Ct., at——; Staples
v. United States, 511 U.S. 600, 618-619, 114 S.Ct. 1793, 128 L.Ed.2d 608. Nor is the ‘except as
authorized’ clause a jurisdictional provision. Cf. Rehaif, 588 U.S., at ——, 139 S.Ct., at 2191.”

“(b) Analogous precedent reinforces the Court's conclusion here. In Liparota v. United States, 471
U.S. 419, 105 S.Ct. 2084, 85 L.Ed.2d 434, United States v. X-Citement Video, 513 U.S. 64, 115
S.Ct. 464, 130 L.Ed.2d 372, and Rehaif v. United States, 588 U.S. , 139 S.Ct. 2191, 204
L.Ed.2d, the Court interpreted statutes containing a general scienter provision (‘knowingly’), and
considered what mental state applied to a statutory clause that did not immediately follow the
‘knowingly’ provision. In all three cases, the Court held that ‘knowingly’ modified the statutory
clause in question because that clause played a critical role in separating a defendant's wrongful
from innocent conduct. See Liparota, 471 U.S. at 426, 105 S.Ct. 2084; X-Citement Video, 513 U.S.
at 72-73, 115 S.Ct. 464; Rehaif, 588 U.S., at , 139 S.Ct., at . As in those cases, the Court
today concludes that § 841°s mens rea applies to the ‘[e]xcept as authorized’ clause, which serves
to separate a defendant's wrongful from proper conduct.”

“(c) Neither the Government's nor the concurrence's contrary arguments are convincing. First, the
Government and the concurrence correctly note that the statutory clauses in the cases just described
set forth elements of an offense. Here, the Government and the concurrence say, § 841°s ‘[e]xcept
as authorized’ clause does not set forth an element of the offense. In support, they point to a
separate statutory provision—g§ 885. Section 885 says that the Government need not ‘negative any
exemption or exception ... in any complaint, information, indictment, or other pleading or in any
trial,” and that ‘the burden of going forward with the evidence with respect to any such exemption
or exception shall be upon the person claiming its benefit,” not upon the prosecution. But even
assuming that lack of authorization is unlike an element in these two ways, § 885 has little or
nothing to do with scienter requirements. Section 885 simply absolves the Government of having
to allege, in an indictment, the inapplicability of every statutory exception in each Controlled
Substances Act prosecution. Section 885 also shifts the burden of production—but not the burden
of persuasion—regarding statutory exceptions to the defendant, thereby relieving the Government
of having to disprove, at the outset of every prosecution, the inapplicability of all exceptions.
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“Section 885 thus does not provide a basis for inferring that Congress intended to do away with,
or weaken, ordinary and longstanding scienter requirements. At the same time, the factors discussed
above—the language of § 841; the crucial role authorization plays in distinguishing morally
blameworthy conduct from socially necessary conduct; the serious nature of the crime and its
penalties; and the vague, highly general regulatory language defining the scope of prescribing
authority—all support applying normal scienter principles to the ‘except as authorized’ clause. And
the Government does not deny that, once a defendant satisfies his burden of production under § 885
by invoking the authorization exception, the Government must then prove lack of authorization by
satisfying the ordinary criminal law burden of proof—beyond a reasonable doubt.

“The Government also offers a substitute mens rea standard. Instead of applying the statute's
‘knowingly or intentionally’ language to the authorization clause, the Government instead asserts
that the statute implicitly contains an ‘objectively reasonable good-faith effort’ or ‘objective
honest-effort standard.’. . . But § 841 uses the words ‘knowingly or intentionally,” not ‘good faith,’
‘objectively,” ‘reasonable,” or ‘honest effort.” And the Government's standard would turn a
defendant's criminal liability on the mental state of a hypothetical ‘reasonable’ doctor, rather than
on the mental state of the defendant himself or herself. The Court has rejected analogous
suggestions in other criminal contexts. See Elonis v. United States, 575 U.S. 723, 135 S.Ct. 2001,
192 L.Ed.2d 1. And the Government is wrong to assert that the Court effectively endorsed its
honest-effort standard in United States v. Moore, 423 U.S. 122, 96 S.Ct. 335, 46 L.Ed.2d 333, as
that case did not address mens rea at all. Nor does United States v. Yermian, 468 U.S. 63, 104 S.Ct.
2936, 82 L.Ed.2d 53, support the Government here, as that case dealt with a jurisdictional clause,
to which the presumption of scienter does not apply.

“Finally, the Government argues that requiring it to prove that a doctor knowingly or intentionally
acted not ‘as authorized’ will allow bad-apple doctors to escape liability by claiming idiosyncratic
views about their prescribing authority. But the Court has often rejected this kind of argument, see,
e.g., Rehaif, 588 U.S., at , 139 S.Ct., at ——, and does so again here.”

“(d) The Court of Appeals in both cases evaluated the jury instructions relating to mens rea under
an incorrect understanding of § 841’s scienter requirements. On remand, those courts may address
whether the instructions complied with the mens rea standard set forth here, as well as whether any
instructional error was harmless.”

D. Paraphernalia

1. Pill Press Device
Chapter 804, Public Acts 2022, adding T.C.A. § 39-17-402(12)(D) eff. July 1, 2022.
[“Drug paraphernalia” includes:]
“(D) Pill press devices and pieces of a pill press device, unless the pill press device or piece of a pill
press device is used by a person or entity that lawfully possesses drug products in the course of
legitimate business activities, including a pharmacy or pharmacist licensed by the board of
pharmacy; a wholesale drug distributor, or its agents, licensed by the board of pharmacy; and a
manufacturer of drug products, or its agents, licensed by the board of pharmacy.”

2. Narcotic Drug Testing Equipment Excluded from Definition
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Chapter 764, Public Acts 2022, amending T.C.A. § 39-17-402(12)(B) eff. Mar. 31, 2022.

“[‘Drug paraphernalia’] does not include narcotic testing equipment used to determine whether a
controlled substance contains a synthetic opioid, unless the narcotic testing equipment is possessed
for purposes of the defendant’s commission of an offense under § 39-17-417. This subdivision
(12)(B)(i1) is repealed on July 1, 2025.”

Weapons
A. Short-Barrel Rifle or Shotgun No Longer Prohibited

Chapter 1038, Public Acts 2022, amending T.C.A. § 39-17-1302(a)(4) eff. July 1, 2022.

“Tennessee Code Annotated, Section 39-17-1302, is amended by deleting subdivision (a)(4)
[short-barrel rifle or shotgun] in its entirety [from the list of weapons prohibited by law].”

B. Concealed Handgun Carry Permit Renewal; Criminal Records Check
Chapter 1000, Public Acts 2022, adding T.C.A. §§ 39-17-1366(0) and (j)(3) eff. July 1, 2022.
39-17-1366(0).

“(0o) (1) After the initial issuance of a concealed handgun carry permit, the department shall
conduct a name-based criminal history record check every four (4) years or upon receipt
of an application.

(2) Ifthe applicant is prohibited from purchasing or possessing a firearm in this state pursuant
to § 39-17-1307(b), 18 U.S.C. § 922(g), or any other state or federal law, the department
shall revoke the applicant's permit pursuant to § 39-17—-1352.”

39-17-1366()(3).

“(3) The department shall charge a renewal fee of fifty dollars ($50.00).”

Prohibitions Against Camping in Vicinity of State or Interstate Highway or on Public Property
(Referred to by Governor as “Criminalizing Homelessness™)

Chapter 986, Public Acts 2022, adding T.C.A. § 55-8-212 and amending § 39-14-414 eff. July 1,
2022.

55-8-212.
“(a) It is unlawful for a person to engage in camping:
(1) On the shoulder, berm, or right-of-way of a state or interstate highway; or

(2) Under a bridge or overpass, or within an underpass, of a state or interstate highway.

“(b) Notwithstanding § 39—14-414, a violation of this section is a Class C misdemeanor, punishable
only by a fine of fifty dollars ($50.00) and community service work not less than twenty (20) hours
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nor more than forty (40) hours; except, that a person who violates this section must receive a
warning citation for a first offense. In lieu of a fine and community service, the court may require
aperson convicted under this section to remove litter from the state or local highway system, public
playgrounds, public parks, or other appropriate public locations for not less than twenty (20) hours
nor more than forty (40) hours.

“(c) For purposes of this section, ‘camping’ means:

(1) Erecting, placing, maintaining, or using temporary structures, such as tents, tarps, and
other temporary shelters, for living accommodation activities, such as sleeping or making
preparations to sleep;

(2) Carrying on cooking activities, whether by fire or use of artificial means, such as a
propane stove or other heat-producing portable cooking equipment; or

(3) Sleeping outside of a motor vehicle or making preparations to sleep outside of a motor
vehicle, including laying down a sleeping bag, blanket, or other material used for
bedding.”

39-14-414.
The Equal Access to Public Property Act, T.C.A § 39-14-414, which made camping on state-

owned property a Class E felony unless done in a designated camping area, has been amended. It
now applies to all public property, not just state owned property.

Rules of the Road
A. Failure to Stop for School Bus; Fine
Chapter 792, Public Acts 2022, amending T.C.A. § 55-8-151 eff. July 1, 2022.

The maximum fine for a first offense citation for failure to stop upon approaching a stopped school
bus, based solely on school bus mounted camera evidence, has been increased from $50 to $200.

B. Aggravated Reckless Driving
Chapter 1022, Public Acts 2022, adding T.C.A. § 55-10-209 eff. July 1, 2022.

“(a) A person commits aggravated reckless driving who:
(1) Commits the offense of reckless driving, as defined in § 55-10-205; and
(2) Intentionally or knowingly impedes traffic upon a public street, highway, alley, parking
lot, or driveway, or on the premises of a shopping center, trailer park, apartment house
complex, or any other premises accessible to motor vehicles that are generally frequented
by the public at large.

“(b) (1) A violation of this section is a Class A misdemeanor.
(2) Inaddition to the penalty authorized by subdivision (b)(1), the court may assess a fine of
two thousand five hundred dollars ($2,500) to be collected as provided in § 55-10—412(b)
and distributed as provided in § 55-10-412(c).”

C. DUI Offenses; Ignition Interlock Devices
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Chapter 964, Public Acts 2022, amending various portions of Title 55, Chapter 10, Part 4 eff. in
part July 1, 2022, and in part Jan. 1, 2023.

55-11-409(b)(2)(B)(iv).

The following have been added to the list of prior convictions for which an ignition interlock device
must be ordered for issuance of a restricted license:

“(e) Reckless endangerment under § 39-13-103, if the charged offense was driving under the
influence under § 55-10-401;

“(f) Driving under the influence under § 55-10-401.”

This public act makes various other changes regarding ignition interlock devices and creates a
licensing system for interlock manufacturers and others.

D. Special Designation on Driver License for One Convicted of Human Trafficking

Chapter 1015, Public Acts 2022, adding T.C.A. §§ 55-50-353(b) and 39-13-314(f) eff. July 1,
2022.

55-50-353(b).

“When the department issues or renews a driver license or photo identification license to a person
convicted of a human trafficking offense, as defined in § 39—13-314, the driver license or photo
identification license must bear a designation sufficient to enable a law enforcement officer to
identify the bearer of the license as a person who has been convicted of a human trafficking
offense.”

39-13-314(f).

“A person who is convicted of a human trafficking offense is required, if eligible, to obtain a valid
driver license or photo identification license that has been properly designated by the department
of safety pursuant to § 55-50-353(b).”

E. Financial Responsibility Law

Chapter 788, Public Acts 2022, deleting T.C.A. § 55-12-129(g)(5) eff. July 1, 2022.

T.C.A. § 55-12-129(g)(5), which provided that a person who defaults on any installment payment
plan shall not be eligible for future payment plans, has been deleted.

Miscellany

A. Operating Child Care Agency Without License

Chapter 985, Public Acts 2022, amending T.C.A. § 71-3-505 eff. July 1, 2022.
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“(a) (1) A person or entity operating a child care agency, as defined in § 71-3—501, without being
licensed by the department commits a Class A misdemeanor.
(2) Itisa Class E felony for a person or entity to operate a child care agency:
(A) While a suspension of a license issued by the department is in effect;
(B) Following the effective date of a denial or revocation of a license by the department;
or
(C) Without being licensed by the department and within ten (10) years of a previous
finding by the department that the person or entity operated a child care agency
without being licensed by the department.”

B. Smokeless Nicotine Products; Age Restrictions

Chapter 810, Public Acts 2022, amending various provisions in T.C.A. Title 39, Chapter 17, part
15 eff. Apr. 8, 2022.

39-17-1503(11).

“‘Smokeless nicotine product’:

(A) Means nicotine that is in the form of a solid, gel, gum, or paste that is intended for human
consumption or placement in the oral cavity for absorption into the human body by any
means other than inhalation;

(B) Does not include tobacco or tobacco products; and

(©) Does not include nicotine replacement therapy products as defined and approved by the
federal food and drug administration.”

Smokeless nicotine products are now restricted to those age 21 and older, like tobacco, smoking
hemp and vapor products, in various statutory provisions.

C. Employer’s Coercion of Employee Who Is Public Servant
Chapter 1142, Public Acts 2022, adding T.C.A. § 39-16-506 eff. July 1, 2022.
39-16-506.

“(a) As used in this section:
(1) ‘Coercion’ means a threat, however communicated, to:

(A) Commit any offense;

(B) Wrongtfully accuse any person of any offense;

(C) Expose any person to hatred, contempt, or ridicule;

(D) Harm the credit or business repute of any person; or

(E) Take or withhold action related to the employment of a public servant or a family
member of a public servant;

(2) ‘Employee’ includes, but is not limited to:

(A) A person employed by the state or any municipality, county, department, board,
commission, agency, instrumentality, political subdivision, or any other entity of the
state;

(B) A person employed by a private employer; or
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(C) A person who receives compensation from the federal government for services
performed for the federal government, notwithstanding that the person is not a
full-time employee of the federal government; and

(3) ‘Employer’ includes, but is not limited to:

(A) The state or any municipality, county, department, board, commission, agency,
instrumentality, political subdivision, or any other entity of the state;

(B) A private employer; or

(C) The federal government, as to an employee who receives compensation from the
federal government for services performed for the federal government,
notwithstanding that the person is not a full-time federal employee.

“(b) An employer, or an agent of an employer acting on behalf of the employer, commits an offense
who by means of coercion:
(1) Influences or attempts to influence an employee who is a public servant to vote or not to
vote in a particular manner; or
(2) Influences or attempts to influence an employee who is a public servant to resign as a
public servant or unnecessarily recuse themselves from a public body with the intent to
influence the action or inaction of a public body.

“(c) A violation of this section is a Class E felony.”
D. Disposition of Forfeited Property; Restitution

Chapter 982, Public Acts 2022, amending T.C.A. §§ 39-11-703(a)(c) and -713(a) eff. July 1,
2022.

39-11-703(a)(c).

“(c) (1) The items enumerated in subdivision (c)(2) are subject to judicial forfeiture as provided
in this part for a violation of the following offenses:
(A) For an offense committed on or after July 1, 2022:
(i) Kidnapping, as defined in § 39—13-303;
(i) Aggravated kidnapping, as defined in § 39—13-304;
(1i1) Especially aggravated kidnapping, as defined in § 39—13-305;
(iv) Aggravated rape of a child, as defined in § 39—13-531;
(v) Rape of a child, as defined in § 39—-13-522;
(vi) Aggravated rape, as defined in § 39-13-502;
(vii) Rape, as defined in § 39-13-503; and
(viii) Commission of an act of terrorism, as defined in § 39—13-805; and
(B) For an offense committed on or after July 1, 2011:
(1) Involuntary labor servitude, as defined in § 39—13-307;
(i1) Trafficking for forced labor or services, as defined in § 39—-13-308; and
(iii) Trafficking for commercial sex acts, as defined in § 39—13-309.
(C) For an offense committed on or after July 2, 2022:
(1) Especially aggravated rape;
(i1) Especially aggravated rape of a child; or
(iii) Grave torture;
(2) The items to which subdivision (c)(1) applies are:
(A) When used or intended to be used in connection with such violation:
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(1) Conveyances, including aircraft, motor vehicles, and other vessels;
(i1) Books, records, telecommunication equipment, or computers;

(iii) Money or weapons; and

(iv) Real property;

(B) Everything of value furnished, or intended to be furnished, in exchange for an act in
violation of such statutes, including all proceeds traceable to the exchange, and all
negotiable instruments and securities used, or intended to be used, to facilitate the
violation;

(C) Any property, real or personal, directly or indirectly acquired by or received in
violation of such statutes, or as an inducement to violate such statutes, or any
property traceable to the proceeds from the violation; and

(D) Any real property, including any right, title, and interest in the whole of or any part
of any lot or tract of land and any property used as an instrumentality in or used in
furtherance of such violation.”

39-11-713(a).

“(a) All property ordered forfeited shall be sold at public auction. The proceeds from all property
forfeited and sold at public auction shall be disposed of by the court as directed by this part. If the
property seized and ordered forfeited was taken from the lawful owner through theft or fraud, then
the property shall be returned to the lawful owner, or restitution provided, as the court determines.
Ifthe defendant owes restitution, the proceeds shall first be directly applied to satisfy any judgments
against the defendant for restitution in favor of the victim. The attorney general shall then be
compensated for all expenses incident to the litigation, as approved by the court. Any such costs
for appeals shall be provided for by the trial court upon conclusion of the litigation. The attorney
general shall then direct that any public agency be reimbursed for out-of-pocket expenses resulting
from the investigation, seizure, and storage of the forfeited property.”
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Bail

CRIMINAL PROCEDURE

A. Professional Bondsman’s Capacity When Collateral Pledged Is Cash or an Item Readily
Convertible to Cash

Chapter 800, Public Acts 2022, amending T.C.A. § 40-11-302(e)(1) eff. Apr. 8§, 2022.

“Tennessee Code Annotated, Section 40—11-302(e)(1), is amended by deleting the language ‘ten
(10) times the amount of the collateral pledged’ and substituting instead the language “fifteen (15)
times the amount of the collateral pledged.””

B. Payment by Debit Card or Mobile Cash Application

Chapter 999, Public Acts 2022, amending T.C.A. § 40-11-118(a) eff. July 1, 2022.

“@ 1)

@)

Any defendant for whom bail has been set may execute the bail bond and deposit with the
clerk of the court before which the proceeding is pending a sum of money in cash equal
to the amount of the bail. The clerk may accept a deposit by means of a debit card or
mobile cash application and, if the clerk accepts such methods of payment, may charge
a fee to pay for any cost charged to the clerk for accepting the applicable method of
payment.

Upon depositing this sum, the defendant shall be released from custody subject to the
conditions of the bail bond. Bail shall be set as low as the court determines is necessary
to reasonably assure the appearance of the defendant as required.”

C. Requirement for Use of Ignition Interlock Device for Defendant with DUI or Other Alcohol-
Related Charges

Chapter 1134, Public Acts 2022, amending T.C.A. § 40-11-118(d) eff. July 1, 2022.

“(d @

(A) Unless the court determines that the requirement would not be in the best interest of
justice and public safety, when the court is determining the amount and conditions of bail
to be imposed upon a defendant who has been charged with driving under the influence
of an intoxicant, under § 55-10—401, vehicular assault, under § 39—13-106, aggravated
vehicular assault, under § 39—13—115, vehicular homicide, under § 39—-13-213(a)(2), or
aggravated vehicular homicide, under § 39—-13-218, and the alleged offense involved the
use of alcohol, the court shall require the defendant to operate only a motor vehicle
equipped with a functioning ignition interlock device if:
(1) The offense resulted in a collision involving property damage;
(i1) A minor was present in the vehicle at the time of the alleged offense;
(iii) The defendant's driver license has previously been suspended for a violation of
§ 55-10-406; or
(iv) The defendant has a prior conviction for:
(a) Reckless driving, under § 55-10-205;
(b) Reckless endangerment, under § 39-13-103;
(¢) Driving under the influence of an intoxicant, under § 55-10-401;
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(d) Vehicular assault, under § 39-13-106;

(e) Aggravated vehicular assault, under § 39-13-115;
() Vehicular homicide, under § 39-13-213(a)(2); or
(g) Aggravated vehicular homicide, under § 39-13-218.

(B) Ifthe courtimposes a condition under subdivision (d)(1)(A), then the defendant must
demonstrate compliance with the condition by submitting proof of ignition interlock
installation to the district attorney general's office within ten (10) days of being
released on bail. Proof of compliance may be submitted electronically. If the court
determines the defendant is indigent, the court shall order the portion of the costs of
the device that the defendant is unable to pay be paid by the electronic monitoring
indigency fund, established in § 55-10-419.

(C) Ifthe court does not require the defendant to operate only a motor vehicle equipped
with a functioning ignition interlock device, then the court shall include in its order
written findings on why the requirement would not be in the best interest of justice
and public safety.

(2) Ifthe defendant is charged with an offense listed in subdivision (d)(1) and has one (1) or
more prior convictions for any of the listed offenses and is not subject to the requirements
of subsection (f), then the court shall also consider the use of special conditions for the
defendant, including the following:

(A) The use of transdermal monitoring devices or other alternative alcohol monitoring
devices. If the court orders the use of a monitoring device on or after July 1, 2016,
and determines the defendant is indigent, then the court shall order the portion of the
costs of the device that the defendant is unable to pay be paid by the electronic
monitoring indigency fund, established in § 55-10-419;

(B) The use of electronic monitoring with random alcohol or drug testing; or

(C) Pretrial residency in an in-patient alcohol or drug rehabilitation center.

(3) Asused in this subsection (d), ‘court’ includes any person authorized by § 40—11-106 to
take bail.”

D. Additional Factors in Determining Amount; Aggravated Assault of Domestic Violence Victim
Chapter 828, Public Acts 2022, adding T.C.A. § 40-11-150(n) eff. Julyl, 2022.

“(n) (1) Following the arrest of a person for the offense of aggravated assault, under
§ 39-13-102(a)(1)(1), (a)(1)(iii), or (a)(1)(iv), in which the alleged victim of the offense
is a domestic abuse victim as defined in § 36-3—601, the court or magistrate shall make
a finding whether there is probable cause to believe the respondent:

(A) Caused serious bodily injury, as defined in § 39—11-106, to the alleged domestic
abuse victim;

(B) Strangled or attempted to strangle the alleged domestic abuse victim; or

(C) Used or displayed a deadly weapon, as defined in § 39—11-106.

(2) If the court or magistrate finds probable cause to believe that one (1) or more of the
circumstances in subdivision (n)(1) did occur, unless the court or magistrate finds the
offender no longer poses a threat to the alleged victim or public safety:

(A) The court or magistrate may, in addition to the twelve-hour hold period and victim
notification requirements in subsection (h), extend the twelve-hour hold period up
to twenty-four (24) hours after the time of arrest; and
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(B) Prior to the offender's release on bond, the court or magistrate shall issue a no
contact order containing all of the bond conditions set out in this section that are
applicable to the protection of the domestic abuse victim.”

E. Revocation Upon Conviction of Continuous Sexual Abuse of Child
Chapter 643, Public Acts 2022, amending T.C.A. § 40-11-113(b) eff. Mar. 11, 2022.

This provision adds the offense of continuous sexual abuse of a child, T.C.A. § 39-13-518, to the
list of offenses for which bail must immediately be revoked upon conviction, notwithstanding
sentencing hearings, motions for a new trial, or related post-guilt determination hearings.

Sentencing
A. “Transparency in Sentencing for Victims Act”
Chapter 952, Public Acts 2022, amending T.C.A. § 40-35-210(e) eff. July 1, 2022.

“(e) (1) In order to ensure fair and consistent sentencing, at a sentencing hearing the court shall
place on the record, either orally or in writing, the following:
(A) What enhancing or mitigating factors were considered, if any;
(B) The reasons for the sentence; and
(C) Forasentence of continuous confinement, the estimated number of years and months
the defendant will serve before becoming eligible for release.

(2) The department of correction shall provide the court with a form to assist in determining
the estimation referenced in subdivision (e)(1)(C).

(3) The estimation provided pursuant to subdivision (e)(1)(C) is not a basis for
post-conviction relief or for a direct appeal of the defendant's sentence.”

B. Drug Crimes in Drug-Free School Zone
State v. Linville, 647 S.W.3d 344 (Tenn., Bivins, 2022).

“A jury convicted Douglas E. Linville of multiple drug offenses that occurred in a drug-free zone,
in this case within 1,000 feet of a city park. Because the offenses occurred in a drug-free zone, the
trial court imposed sentences that required full service of at least the minimum term within the
appropriate sentencing range prior to release. See Tenn. Code Ann. § 39-17-432(c) (2014)
(amended 2020 & 2022). On appeal, the Court of Criminal Appeals rejected challenges to the
convictions. However, consistent with Mr. Linville's brief, the intermediate appellate court noted
that the judgment for one of the convictions erroneously referred to the controlled substance at
issue—Xanax or Alprazolam—as Schedule III when it was actually Schedule IV. In so noting, the
court also concluded sua sponte that the felony class reflected on the judgment for that conviction
was incorrect because Tennessee law required a one-class enhancement for an offense that occurred
in a drug-free zone. See Tenn. Code Ann. § 39-17-432(b)(1) (2014). We accepted Mr. Linville's
appeal. Based on our review of the relevant statutory provisions, we conclude that because the
drug-free zone in this case related to a public park, the offenses were not subject to a one-class
enhancement. We, however, further conclude that the offenses were subject to the requirement to
serve in full at least the minimum sentence for the appropriate range prior to release. Accordingly,
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we reverse the decision of the Court of Criminal Appeals in part, affirm the judgments of the trial
court, and remand this matter to the trial court for correction of a clerical error in one judgment.

“In this appeal, we must interpret statutory provisions that govern sentencing for certain drug
offenses that occur within what are commonly known as drug-free zones. More than twenty-five
years ago, our General Assembly took steps to provide students with a learning environment free
from dangers associated with drug activity. See Act of May 26, 1995, ch. 515, 1995 Tenn. Pub.
Acts 918-19 (‘the 1995 Act’). To that end, the legislature delineated an area around elementary,
middle and secondary schools—referred to as drug-free school zones—in which the commission
of certain drug offenses would merit heightened criminal penalties. The penalties included: (1) the
offense would be punished as if it were one classification higher than it ordinarily would be, and
(2) the offender would be required to serve in full at least the minimum sentence within the
appropriate range of punishment prior to release. Act of May 26, 1995, ch. 515, § 1, 1995 Tenn.
Pub. Acts 918-19.

“Ten years later, in 2005, the General Assembly amended the drug-free school zones statute to
expand the list of protected places beyond schools to areas around a ‘preschool, child care agency,
or public library, recreational center or park.” Act of May 19, 2005, ch. 295, § 2, 2005 Tenn. Pub.
Acts 670 (‘the 2005 Act’). The question presented in this appeal is whether the General Assembly
intended for one, both, or neither of the original two penalty provisions to apply when the drug-free
zone relates to the protected places added in 2005.”

“On June 4, 2018, law enforcement officers searched a Hardin County home pursuant to a warrant.
There were five individuals in the home at the time, including Douglas E. Linville (‘the
Defendant’). The search yielded various controlled substances and drug paraphernalia. Trial
testimony established that the home was located within 1,000 feet of the Savannah City Park.

“At the conclusion of trial, the jury convicted the Defendant of five drug offenses. Three of the
convictions were for possessing various controlled substances, with the intent to deliver, in a
drug-free zone. See Tenn. Code Ann. §§ 39-17-417(a)(4), 39-17-432,39-17-434(a)(4) (2014). The
drugs at issue in counts one through three were: (1) less than 0.5 grams of methamphetamine, a
Schedule II controlled substance; (2) hydrocodone, a Schedule II controlled substance; and (3)
Xanax (or Alprazolam), a Schedule IV controlled substance. The drug-free zone related to the
home's location with respect to the Savannah City Park. See id. § 39-17-432(b)(1) (2014)
(identifying a drug-free zone, in part, as a location within 1,000 feet of the real property that
comprises a ‘public library, recreational center or park’).

“For sentencing, the Defendant qualified as a Range III Persistent Offender. The methamphetamine
and hydrocodone convictions in counts one and two, respectively, were Class C felonies. 1d.
§ 39-17-417(c)(2)(A) (2014). Accordingly, the applicable sentencing range for the Defendant was
ten to fifteen years. Id. § 40-35-112(c)(3) (2014). At the sentencing hearing, the trial court
sentenced the Defendant to twelve years on each count, running concurrently. The judgment for
each conviction corresponded with the trial court's verbal ruling at the sentencing hearing.

“Sentencing for the Xanax conviction in count three reflects some confusion. At the sentencing
hearing, the parties mistakenly informed the trial court that the offense was a Class C felony. Thus,
at the sentencing hearing, the trial court imposed the same twelve-year sentence for the Xanax
conviction as for the methamphetamine and hydrocodone convictions. In fact, however, the Xanax
offense was a Class D felony. Id. §§ 39-17-412(c)(2) (Supp. 2017), 39-17-417(e)(2) (2014). For
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a Class D felony, the applicable sentencing range for the Defendant was eight to twelve years. Id.
§ 40-35-112(c)(4) (2014). For reasons the record does not reveal—and contrary to the trial court's
verbal ruling at the sentencing hearing—the judgment for count three correctly identified the
offense as a Class D felony, and it identified the sentence imposed as eight years. However, the
judgment incorrectly identified the offense as involving a Schedule III controlled substance instead
of a Schedule IV controlled substance.

“The judgments for all three convictions reflected that the offense occurred in a drug-free zone.
Each of the judgments also identified a mandatory minimum sentence length associated with the
offense, ten years for counts one and two, and eight years for count three.

“On direct appeal, the Defendant attacked the sufficiency of the evidence and raised an evidentiary
issue. In his brief before the Court of Criminal Appeals, the Defendant specifically noted that he
was ‘not raising an issue as to sentencing in this appeal.” In two footnotes, however, the Defendant
pointed out the confusion surrounding his sentence for the Xanax offense in count three. The
Defendant suggested that the Court of Criminal Appeals remand to the trial court for correction of
a clerical error.

“The Court of Criminal Appeals affirmed the Defendant's convictions. State v. Linville, No.
W2019-02180-CCA-R3-CD, 2021 WL 4476681 (Tenn. Crim. App. Mar. 12, 2021), perm. app.
granted, (Tenn. Aug. 5, 2021). With respect to the clerical-error issue identified by the Defendant,
the Court of Criminal Appeals agreed that ‘[t]he judgment form should be corrected to reflect that
the Defendant was convicted of possessing a Schedule IV substance.’ Id. at *5. However, citing
Tennessee Code Annotated section 39-17-432(b)(1), the court also went on to state:

Second, the judgment form reflects that the Defendant was convicted of a Class D felony in
count three, when he was punished one class higher by the trial court under the drug-free zone
statute according to the transcript|.] See T[enn]. C[ode] A[nn]. § 39-17-432(b)(1) (2019) (‘A
violation of § 39-17-417" occurring ‘within one thousand feet (1,000”) of the real property that
comprises ... a park shall be punished one (1) classification higher than is provided in
§ 39-17-417(b)1) for such violation’). Accordingly, the judgment form should be corrected
to reflect that the Defendant was convicted of a Class C felony.

“Id. (omission in original). The intermediate appellate court did not note the fact that the judgment
reflected an eight-year sentence for count three, which would not be within the appropriate range
for a Class C felony, nor did the court note the discrepancy between the twelve-year term imposed
at the sentencing hearing and the eight-year term reflected on the judgment. In addition, the court
did not order enhancement of the classification for counts one and two, which were also subject to
the drug-free zone statute.

“The Defendant sought permission to appeal to this Court. With respect to sentencing, the
Defendant identified the issue in his application as: ‘Whether the Court of Criminal Appeals erred
in its statutory interpretation of Tennessee Code Annotated section 39-17-432(b) when it found that
a defendant is subject to sentencing at one classification higher than is provided for in section
39-17-417(b)—(1) when the drug-free school zone is created by a park.” We granted the Defendant's
application solely with respect to the sentencing issue, and the order granting permission to appeal
recites the Defendant's statement of the issue nearly verbatim. In his brief before this Court,
however, the Defendant complains of his sentence in two respects. The Defendant argues that
because the drug-free zone in this case was related to a public park, his Xanax offense was not
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subject to the one-class enhancement ordered by the Court of Criminal Appeals. The Defendant
also argues that because the drug-free zone was related to a public park, he was not subject to the
requirement ‘to serve at least the minimum sentence for the defendant's appropriate range of
sentence’ prior to release. Tenn. Code Ann. § 39-17-432(c) (2014).

“Based on our review of the relevant statutory provisions, we hold that the Court of Criminal
Appeals erred by concluding that the Defendant's Xanax conviction was subject to a one-class
enhancement. We also hold that, with respect to the three offenses that were subject to the drug-free
zone statute, the Defendant is required to serve in full at least the minimum sentence for the
appropriate range prior to release, even though the drug-free zone related to a public park.”

Chapter 927, Public Acts 2022, adding T.C.A. § 39-17-432(h) eff. Apr. 29, 2022.

“(h) (1) Notwithstanding subsection (d) or (e) or any other law to the contrary, the court that
imposed a sentence for an offense committed under this section that occurred prior to
September 1, 2020, may, upon motion of the defendant or the district attorney general or
the court's own motion, resentence the defendant pursuant to subsections (a)~g). The
court shall hold an evidentiary hearing on the motion, at which the defendant and district
attorney general may present evidence. The defendant shall bear the burden of proof to
show that the defendant would be sentenced to a shorter period of confinement under this
section if the defendant's offense had occurred on or after September 1, 2020. The court
shall not resentence the defendant if the new sentence would be greater than the sentence
originally imposed or if the court finds that resentencing the defendant would not be in
the interests of justice. In determining whether a new sentence would be in the interests
of justice, the court may consider:

(A) The defendant's criminal record, including subsequent criminal convictions;

(B) The defendant's behavior while incarcerated,;

(C) The circumstances surrounding the offense, including, but not limited to, whether the
conviction was entered into pursuant to a plea deal; and

(D) Any other factors the court deems relevant.

(2) If the court finds that the defendant is indigent, using the criteria set out in
§ 40-14-202(c), the court shall appoint counsel to represent the defendant on such a
motion.

(3) The court shall not entertain a motion made under this subsection (h) to resentence a
defendant if:

(A) A previous motion made under this subsection (h) to reduce the sentence was denied
after a review of the motion on the merits;

(B) Resentencing the defendant to a shorter period of confinement for this offense would
not reduce the defendant's overall sentence or lead to an earlier release; or

(C) The defendant has previously applied to the governor for a grant of executive
clemency on or after December 2, 2021, for the same offense and has been denied.

(4) This subsection (h) does not require a court to reduce any sentence pursuant to this
section.”

C. Sentence Longer Than Agreed-Upon Cap in Plea Agreement Reduced on Appeal

State v. Looper, No. M2021-00652-CCA-R3-CD (Tenn. Crim. App., Wedemeyer, Aug. 11,2022).
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“The Defendant, Phillip Myron Looper, pleaded guilty to two counts of aggravated animal cruelty
and one count of aggravated assault. The trial court sentenced the Defendant to 364 days to be
served in the county jail, followed by twelve years of probation, including a restriction from leaving
the county of residence except for medical treatment. The Defendant did not object to the sentence
but filed a timely appeal, contending that the trial court erred when it imposed a sentence in excess
of the agreed upon five years and by improperly imposing travel restrictions. After review, we
reverse the trial court's judgments and remand the case for entry of an order as set forth herein.”

“This case arises from the Petitioner's shooting in Sumner County, Tennessee, of two dogs at the
home of a person not known to him, but who was present at the time of the shooting.”

“On December 14, 2020, the trial court held a hearing during which the Defendant offered his plea
of guilty to two counts of aggravated animal cruelty and one count of aggravated assault. During
the hearing, the Defendant testified that he was sixty-eight years old, had graduated from high
school, and was entering his plea of his own free will with no promises made to him.

“The trial court informed him that, as he was pleading guilty to aggravated assault, his sentence
could be between three and six years, to be served at thirty percent. The trial court said that,
pursuant to the agreement, ‘the number of years that I can impose is capped at five years; do you
understand?’” He reminded the Defendant that the trial court would determine his sentence after a
sentencing hearing and that the trial court would determine if the Defendant would serve his
sentence, all or part, in confinement or on probation. The trial court informed the Defendant that
his guilty plea to aggravated animal cruelty, a class E felony, carried a sentencing range of one to
two years. The trial court said he would also determine at the sentencing hearing, ‘whether or not
these convictions can be expunged....””

“Based upon this evidence and the arguments of counsel, and in consideration of the nature of the
criminal conduct, the mitigating and enhancement factors, and the Defendant's statements, the trial
court sentenced the Defendant. In so doing, it stated:

* %k 3k

We have the fact that we must avoid depreciating the seriousness of the offense, and we've got
to consider the deterrent effect. So probation will not be ... complete probation will not be
ordered here. There will be jail time.

And I have considered what I think would be served in TDOC and then coming out on parole.
I've weighed the options of having a bureaucracy such as the parole board and parole officers
supervising this [D]efendant for the rest of a sentence in the TDOC and not being able to rest
comfortably. So I'm going to impose a sentence where I retain considerable control over this
[D]efendant.

These sentences will run concurrently with each other, but they will be suspended after 11/29
at 100 percent in the Sumner County jail beginning today. Probation will be for 12 years.
That's the maximum period of time that the [D]efendant will be eligible for. So under the law
he can be put on probation for 12 years now. Instead of having that supervision under the
department of parole, he's going to be under my jurisdiction for 12 years, and he must attend
aftercare at Cornerstone, and I'll let him be furloughed one day a month while he's in jail to go
to treatment. He has somebody pick him up, take him, and bring him back one time a month,
and he's got to continue that after he is released from jail.
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He cannot — he absolutely cannot leave Maury County after he's on probation unless there are
medical reasons. And he must ... report every month, and he must provide the probation officer
every month with a list of the medications that he takes every day. If he does not take his
medications as prescribed, then there will be a probation violation warrant obtained and we'll
consider sending him to the penitentiary for the remainder of this time which probably would
not be much more, if anything,

Lastly, I order restitution to [the victim] in the amount of $1200 for the two dogs. That needs
to be made within two years after his release from jail as a condition of probation.

“The judgment forms indicate that the trial court sentenced the Defendant to a five-year sentence
with 364 days to be served in jail. In the alternative sentence section, the judgments ordered twelve
years of probation. It is from these judgments that the Defendant now appeals.”

“The first issue we address is whether the trial court erred when it sentenced the Defendant to
twelve years of probation, rather than the agreed-to sentence of five years. The Defendant cites to
State v. Raymond Brandon Saffles, E2020-01116-CCA-R3-CD, 2021 WL 4075030, at *6 (Tenn.
Crim. App., at Knoxville, Sept. 8, 2021), no Tenn. R. App. P 11 application filed, for the
proposition that it is reversible error for a trial court to sentence a defendant to a term that exceeds
the sentence term agreed to in the plea agreement. The State attempts to distinguish Saffles.

“In Saffles, the defendant therein pleaded guilty in exchange for a six-year sentence, with the trial
court to determine total restitution and payment amount. At a subsequent hearing, the trial court
sentenced the defendant to 364 days in jail followed by six years of probation, for a total effective
sentence of seven years. This court held:

Once a plea agreement is approved by the trial court, it becomes a binding and enforceable
contract. See State v. Howington, 907 S.W.2d 403, 407 (Tenn. 1995); see Tenn. R. Crim. P.
11(c)(4) (‘If the court accepts the plea agreement, the court shall advise the defendant that it
will embody in the judgment and sentence the disposition provided in the plea agreement.”).
Pursuant to the Defendant's plea agreement, the only item to be determined by the trial court
was the amount of restitution and payment schedule. Therefore, when the trial court accepted
the Defendant's guilty plea, it was bound by all of the terms of the plea agreement, including
the length of the sentence and the amount of time spent on supervised probation.

“As stated by the court, the plea agreement in this case, since it was approved by the trial court, was
a binding and enforceable contract. The State argues:

Here, the plea agreement provided a possible period of capped incarceration of five years, with
‘manner of service’ to be determined by the trial court. The [D]efendant got what he bargained
for, a five year sentence. If the [D]efendant thought the plea agreement meant only a total
maximum sentence, incarceration and probationary, of five years, he no doubt would have
spoken up at the sentencing. The probation statute is clear that probation, e.g. ‘manner of
service,” can exceed the sentence imposed.

“We respectfully disagree with this line of reasoning. This Defendant, who by all accounts suffers
from mental illness, was told by the trial court during a plea colloquy that the pleas he was entering
and the agreed-to sentence was ‘capped’ at five years. While the trial court was to determine the
‘manner of service,” the Defendant would be reasonably entitled to assume that the trial court's
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sentencing determinations would all fall within the five-year time frame. By its plain meaning, the
term, ‘manner of service’ means incarceration, probation, or split confinement. The term does not
by its plain meaning mean extension of the duration of the sentence agreed to by seven years. To
allow defendants to be sentenced to restrictive terms of probation years beyond an ‘agreed to’
sentence length, negotiated by the attorneys and approved by the trial court, would be totally
improper.

“As such, we conclude that the trial court erred when it sentenced the Defendant to a term of
probation beyond the five-year term that the parties agreed to in the binding and enforceable plea
agreement.”

“The Defendant next contends that the trial court erred when it included as a condition of his
probation that he not leave Maury County while serving his probation.

“Tennessee Code Annotated section 40-35-303(d) permits trial courts to impose conditions of
probation that are ‘reasonably related to the purpose of the offender's sentence and not unduly
restrictive of the offender's liberty, or incompatible with the offender’s freedom of conscience][.]’
Mathes, 114 S.W.3d at 918, see also T.C.A. § 40-35-303(d)(9). It is the Defendant's burden to
demonstrate the impropriety of a probation condition. Burdin, 924 S.W.2d at 84.

“While a case of first impression in Tennessee, we first note that federal statutes codify that that
there are situations and cases in which it is justified to require a defendant to remain in a jurisdiction
except when granted permission to leave by the court or his or her probation officer. See 18
U.S.C.A. § 3563(b)(14). In a Colorado case, a geographical restriction imposed as a condition of
probation in an assault case, which prohibited a defendant from being found in the area where the
victim lived, was reasonably related to the underlying offense, the condition was designed to
prevent the possibility of physical contact between the defendant and the victim for a period of
probation, and the defendant neither lived nor worked in the area covered by restriction. People v.
Brockelman, 933 P.2d 1315 (Colo. 1997), reh'g denied, (Apr. 14, 1997). In a California case, the
appellate court found it was not unreasonable or an unconstitutional violation of the defendant's
right to travel to have as a probation condition that the defendant must maintain a distance of at
least fifty yards from the victim's home. People v. Petty, 213 Cal. App. 4th 1410, 154 Cal. Rptr. 3d
75 (1st Dist. 2013). In that case, the victim had known defendant for years, defendant admitted to
returning to victim's home on several later occasions uninvited, intrusion on defendant's travel was
minimal, and forbidden zone was specifically linked to his past crime. /d.

“In all travel restrictions, as with other conditions of probation, they must be reasonably related to
the purpose of the defendant's sentence. In this case, we conclude that the travel restriction requiring
that the Defendant not leave his county of residence for a period of twelve years is overly broad and
not reasonably related to the purpose of his sentence and is unduly restrictive.

“Tennessee Code Annotated section 40-35-401(c) (2019) specifies how the appellate court may
proceed when a defendant appeals his sentence, providing that if a sentence is appealed, the
appellate court may:

1. Dismiss the appeal;

2. Affirm, reduce, vacate or set aside the sentence imposed;

3. Remand the case or direct the entry of an appropriate sentence or order; or

4. Direct any further proceedings appropriate or required under the circumstances.
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“In the interest of judicial economy and in accordance with our holdings, we remand the case to
the trial court with direction for the trial court to enter amended judgments that reflect the
following: the Defendant be sentenced to a term 364 days of incarceration followed by four years
and one day of probation, for a total term of five years, as agreed to by the parties. We further
include as a condition of probation that he not knowingly go within fifty miles of the victim or her
residence, except as required by any pending civil litigation, and that he willingly leave were he to
unwittingly encounter her or her family. We agree with the trial court that a condition of the
Defendant's probation shall be that he remain on his medication and that, as a felon, he not own or
attempt to possess a firearm.

“We recognize that, if the Defendant were to violate his probation, the trial court could extend his
term of probation and or change the conditions of his probation. See State v. Brandon L. Brawner,
No. W2013-01144-CCA-R3-CD, 2014 WL 465743, at *2 (Tenn. Crim. App. Feb. 4, 2014), no
perm. app. filed (citing T.C.A. §§ 40-35-308(a), (c), -310, - 311(e)(1); State v. Hunter, 1 S.W.3d
643, 648 (Tenn. 1999)) (stating that upon finding that a defendant has violated the conditions of
probation, the trial court is statutorily authorized to: ‘(1) order confinement; (2) order execution of
the sentence as originally entered; (3) return the Defendant to probation on appropriate modified
conditions; or (4) extend the defendant's probationary period by up to two years.’).”

D. Armed Career Criminal Act
Wooden v. United States, 142 S.Ct. 1063 (U.S., Kagan, 2022).

“A jury convicted William Dale Wooden of being a felon in possession of a firearm in violation
of 18 U.S.C. § 922(g). The Government asked the District Court to sentence Wooden under the
Armed Career Criminal Act (ACCA). ACCA mandates a 15-year minimum penalty for § 922(g)
offenders with at least three prior convictions for specified felonies ‘committed on occasions
different from one another.” § 924(e)(1). Wooden's relevant criminal record included ten burglary
convictions arising out of a single criminal episode in 1997, during which Wooden had unlawfully
entered a one-building storage facility and stolen items from ten different storage units. Prosecutors
indicted Wooden on ten counts of burglary—one for each storage unit—and Wooden pleaded
guilty to all counts. Years later, at Wooden's sentencing hearing on his § 922(g) conviction, the
District Court applied ACCA's penalty enhancement in accordance with the Government's view
that Wooden had commenced a new ‘occasion’ of criminal activity each time he left one storage
unit and entered another. The resulting sentence was almost sixteen years, much higher than the
statutory maximum for Wooden's crime absent such an enhancement. The Sixth Circuit affirmed,
reasoning that ACCA's occasions clause is satisfied whenever crimes take place at different
moments in time—that is, sequentially rather than simultaneously.

“Held: Wooden's ten burglary offenses arising from a single criminal episode did not occur on
different ‘occasions’ and thus count as only one prior conviction for purposes of ACCA.”

“(a) Wooden's successive burglaries occurred on one ‘occasion’ under a natural construction of that
term. An ordinary person using language in its normal way would describe Wooden's entries into
the storage units as happening on a single occasion, rather than on ten ‘occasions different from one
another.” § 924(e)(1). The Government's contention that an ‘occasion’ ends at the discrete moment
when an offense's elements are established contravenes the ordinary usage of the word. An occasion
may itself encompass multiple, temporally distinct activities. For example, the occasion of a
wedding may include a ceremony, cocktail hour, dinner, and dancing. Those activities need
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not—and often do not—occur simultaneously; yet they nevertheless compose one occasion. The
same is true for sequential criminal offenses. Indeed, the Court has often used the word ‘occasion’
to encompass multiple, temporally discrete offenses. See, e.g., United States v. Bryant, 579 U.S.
140, 151. The Government's contrary view—that each sequential offense forms its own
‘occasion’—can make someone a career offender in the space of a minute. But that view goes far
toward collapsing ACCA's two separate statutory conditions for imposing an enhanced penalty on
a § 922(g) offender. ACCA's enhancement kicks in only if (1) the offender has three previous
convictions for specified felonies; and (2) those predicate felonies were committed on ‘occasions
different from one another.” § 924(e)(1). The Government's approach would largely collapse the
two conditions and give ACCA's three-occasions requirement no work to do.”

“(b) Given what ‘occasion’ ordinarily means, whether criminal activities occurred on one occasion
or different occasions requires a multi-factored inquiry that may depend on a range of
circumstances, including timing, location, and the character and relationship of the offenses. For
the most part, the determination will be straightforward and intuitive. In many cases, a single
factor—especially of time or place—can decisively differentiate occasions. In hard cases, the
inquiry may involve keeping an eye on ACCA's history and purpose. Here, every relevant
consideration shows that Wooden burglarized ten storage units on a single occasion. Indeed it was
because the burglaries ‘ar[ose] from the same conduct’ that Georgia law required the prosecutor
to charge all ten in a single indictment. Ga. Code Ann. § 16-1-7(b).”

“(c) Statutory history and purpose confirm the Court's view of the occasions clause's meaning, as
well as the Court's conclusion that Wooden is not a career offender. Congress added the occasions
clause only after a court applied ACCA's enhancement to Samuel Petty—an offender who, much
like Wooden, was convicted of multiple counts of robbery for one night in one restaurant. See
United States v. Petty, 798 F.2d 1157. Petty sought review in this Court, and the Solicitor General
confessed error, stating that ACCA should not be construed to reach multiple felony convictions
arising out of a single criminal episode. Shortly thereafter, Congress amended ACCA to require that
the requisite offenses occur on ‘occasions different from one another.” Minor and Technical
Criminal Law Amendments Act of 1988, § 7056, 102 Stat. 4402. That statutory change, rejecting
the original outcome in Perty in light of the Solicitor General's confession of error, is at odds with
the Government's current view of the occasions clause. The Government attempts to distinguish
the facts of Petty, but nothing about the Solicitor General's confession of error, or Congress's
amendment of ACCA, suggests any concern for whether an offender's crimes were committed
simultaneously or sequentially. Instead, each was based on another idea—that a person who has
robbed a restaurant, and done nothing else, is not a career offender. The history of the occasions
clause thus aligns with what this Court has always recognized as ACCA's purpose: to address the
‘special danger’ posed by the eponymous ‘armed career criminal.” Begay v. United States, 553 U.S.
137, 146. Wooden's burglary of a single storage facility does not suggest that kind of danger, any
more than Petty's robbery of a single restaurant did.”

E. Boating Under the Influence and DUI Convictions for Purposes of Determining Prior
Convictions

Chapter 910, Public Acts 2022, adding T.C.A. §§ 55-10-405(c)(2) and 69-9-219(c)(3)(B) eff.
July 1, 2022.

55-10-405(c).
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“(2) For purposes of determining if a person convicted of § 55-10-401 is a repeat or multiple
offender, a prior conviction for boating under the influence under § 69—9-217(a) must be treated
the same as a prior conviction for driving under the influence of an intoxicant under § 55-10-401
if the person was convicted of the prior offense within ten (10) years of the date of the present
violation.”

69-9-219(c)(3).

“(B) For purposes of determining if a person convicted of § 69-9-217(a) is a repeat or multiple
offender, a prior conviction for driving under the influence of an intoxicant under § 55-10-401
must be treated the same as a prior conviction for boating under the influence under § 69-9-217(a)
if the person was convicted of the prior offense within ten (10) years of the date of the present
violation.”

69-9-219(c)(5).

“(B) In the prosecution of second or subsequent offenders, the indictment or charging instrument
must allege each prior conviction for violation of § 69—9-217(a), driving under the influence of an
intoxicant under § 55—-10—401, vehicular assault under § 39—13-106, aggravated vehicular assault
under § 39-13-115, vehicular homicide under § 39-13-213(a)(2), or aggravated vehicular
homicide under § 39—13-218, setting forth the time and place of each prior conviction.”

F.  First Step Act; Consideration of Intervening Changes of Law or Fact Permitted
Concepcion v. United States, 142 S.Ct. 2389 (U.S., Sotomayor, 2022).

“Congress passed the Fair Sentencing Act of 2010 to correct the wide disparity between crack and
powder cocaine sentencing. Section 2 of that Act increased the amount of crack cocaine needed to
trigger a 5-to-40-year sentencing range from 5 grams to 28 grams. § 2(a)(2), 124 Stat. 2372. The
Fair Sentencing Act did not apply retroactively, but in 2011, the Sentencing Commission amended
the Sentencing Guidelines to lower the Guidelines range for crack-cocaine offenses and applied that
reduction retroactively for some defendants. In 2018, Congress enacted the First Step Act,
authorizing district courts to ‘impose a reduced sentence’ on defendants serving sentences for
certain crack-cocaine offenses ‘as if sections 2 and 3 of the Fair Sentencing Act ... were in effect
at the time the covered offense was committed.” Pub. L. 115391, § 404(b), 132 Stat. 5222.

“In 2007, petitioner Carlos Concepcion pleaded guilty to one count of distributing five or more
grams of crack cocaine in violation of 21 U.S.C. § 841(a)(1), and he was sentenced in 2009 to 19
years (228 months) in prison. When Concepcion was sentenced, he qualified for sentencing as a
‘career offender.” The career offender provision and other enhancements increased Concepcion's
Sentencing Guidelines range from 57 to 71 months to 262 to 327 months. Because Concepcion was
sentenced as a career offender, he was not eligible for relief under the Sentencing Commission's
2011 amendment.

“In 2019, Concepcion filed a pro se motion for a sentence reduction under the First Step Act. He
argued that he was serving a sentence for a ‘covered offense’ because § 2 of the Fair Sentencing
Act ‘modified’ the statutory penalties for his conviction under 21 U.S.C. § 841(a)(1). Concepcion
contended that retroactive application of the Fair Sentencing Act lowered his Guidelines range from
262 to 327 months to 188 to 235 months. The Government conceded Concepcion's eligibility for

100



relief but opposed the motion, emphasizing that Concepcion's original sentence of 228 months fell
within the new Guidelines range of 188 to 235 months, and citing factors in Concepcion's prison
record that the Government believed counseled against a sentence reduction. In his reply brief,
represented by counsel, Concepcion made two primary arguments in support of a reduced sentence.
First, he argued that he would no longer be considered a career offender because one of his prior
convictions had been vacated and his remaining convictions would not constitute crimes of
violence that trigger the enhancement. Without the enhancement, Concepcion contended that his
revised Guidelines range should be 57 to 71 months. Second, Concepcion pointed to postsentencing
evidence of rehabilitation.

“The District Court denied Concepcion's motion. It declined to consider that Concepcion would
no longer qualify as a career offender based on its judgment that the First Step Act did not authorize
such relief. . . . The District Court did not address Concepcion's evidence of rehabilitation or the
Government's countervailing evidence of Concepcion's disciplinary record. The Court of Appeals
affirmed in a divided opinion, and added to the disagreement among the Circuits as to whether a
district court deciding a First Step Act motion must, may, or may not consider intervening changes
of law or fact.

“Held: The First Step Act allows district courts to consider intervening changes of law or fact in
exercising their discretion to reduce a sentence.”

“(a) Federal courts historically have exercised broad discretion to consider all relevant information
at an initial sentencing hearing, consistent with their responsibility to sentence the whole person
before them. That discretion also carries forward to later proceedings that may modify an original
sentence. District courts’ discretion is bounded only when Congress or the Constitution expressly
limits the type of information a district court may consider in modifying a sentence.”

“(1) There is a ‘long’ and ‘durable’ tradition that sentencing judges ‘enjo[y] discretion in the sort
of information they may consider’ at an initial sentencing proceeding. Dean v. United States, 581
U.S. 62, 66, 137 S.Ct. 1170, 197 L.Ed.2d 490. That unbroken tradition also characterizes federal
sentencing history. Indeed, ‘[i]t has been uniform and constant in the federal judicial tradition for
the sentencing judge to consider every convicted person as an individual and every case as a unique
study in the human failings that sometimes mitigate, sometimes magnify, the crime and the
punishment to ensue.” Koon v. United States, 518 U.S. 81, 113, 116 S.Ct. 2035, 135 L.Ed.2d 392.
Accordingly, a federal judge in deciding to impose a sentence ‘may appropriately conduct an
inquiry broad in scope, largely unlimited either as to the kind of information he may consider, or
the source from which it may come.” United States v. Tucker, 404 U.S. 443, 446, 92 S.Ct. 589, 30
L.Ed.2d 592.”

“(2) The discretion federal judges hold at initial sentencings also characterizes sentencing
modification hearings. The Court in Pepper v. United States, 562 U.S. 476, 131 S.Ct. 1229, 179
L.Ed.2d 196, found it ‘clear that when a defendant's sentence has been set aside on appeal and his
case remanded for resentencing, a district court may consider evidence of a defendant's
rehabilitation since his prior sentencing.” /d., at 490, 131 S.Ct. 1229. Accordingly, federal courts
resentencing individuals whose sentences were vacated on appeal regularly consider evidence of
rehabilitation, or evidence of rule breaking in prison, developed after the initial sentencing. Where
district courts must calculate new Guidelines ranges as part of resentencing proceedings, courts
have also exercised their discretion to consider nonretroactive Guidelines changes. In some cases,
a district court is prohibited from recalculating a Guidelines range to account for nonretroactive
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Guidelines amendments, but the court may nevertheless find those amendments to be germane
when deciding whether to modify a sentence at all, and if so, to what extent.”

“(3) The only limitations on a court's discretion to consider relevant materials at an initial
sentencing or in modifying that sentence are those set forth by Congress in a statute or by the
Constitution. See Pepper, 562 U.S., at 489, n. 8, 131 S.Ct. 1229; Mistretta v. United States, 488
U.S. 361, 364, 109 S.Ct. 647, 102 L.Ed.2d 714. Congress has placed such limits where it deems
them appropriate. See 18 U.S.C. §§ 3582(a), 3583(c). Congress has further imposed express
statutory limitations on one type of sentencing modification proceeding, expressly cabining district
courts’ discretion by requiring courts to abide by the Sentencing Commission's policy statements.
See also § 3582(c)(1)(A) (compassionate release).”

“(b) Congress in the First Step Act did not contravene well-established sentencing practices.”

“(1) Nothing in the text and structure of the First Step Act expressly, or even implicitly, overcomes
the established tradition of district courts’ sentencing discretion. The text of the First Step Act does
not so much as hint that district courts are prohibited from considering evidence of rehabilitation,
disciplinary infractions, or unrelated Guidelines changes. The only two limitations on district
courts’ discretion appear in § 404(c): A district court may not consider a First Step Act motion if
the movant's sentence was already reduced under the Fair Sentencing Act or if the court considered
and rejected a motion under the First Step Act. Neither limitation applies here. By its terms,
§ 404(c) does not prohibit district courts from considering any arguments in favor of, or against,
sentence modification. In fact, § 404(c) only underscores that a district court is not required to
modify a sentence for any reason. ‘Drawing meaning from silence is particularly inappropriate’ in
the sentencing context, ‘for Congress has shown that it knows how to direct sentencing practices
in express terms.” Kimbrough v. United States, 552 U.S. 85, 103, 128 S.Ct. 558, 169 L.Ed.2d 481.

“The ‘as if’ clause in § 404(b) does not impose any limit on the information a district court can
consider in exercising its discretion under the First Step Act. The term “as if” simply enacts the First
Step Act's central goal: to make retroactive the changes in the Fair Sentencing Act, necessary to
overcome 1 U.S.C. § 109, which creates a presumption that Congress does not repeal federal
criminal penalties unless it says so ‘expressly.” The ‘as if” clause also directs district courts to apply
the Fair Sentencing Act as if it applied at the time of the commission of the offense, not at the time
of the original sentencing, suggesting that Congress did not intend to constrain district courts to
considering only the original sentencing record. Thus, the ‘as if” clause requires district courts to
apply the legal changes in the Fair Sentencing Act when recalculating a movant's Guidelines, but
it does not limit the information a district court may use to inform its decision whether and how
much to reduce a sentence.”

“(2) Consistent with this text and structure, district courts deciding First Step Act motions regularly
have considered evidence of postsentencing rehabilitation and unrelated Guidelines amendments
when raised by the parties. First Step Act movants have amassed prison records of over a decade.
See § 404(a), 132 Stat. 5222 (requiring the movant to have been sentenced for an offense
‘committed before August 3, 2010’). Those records are naturally of interest to judges authorized
by the First Step Act to reduce prison sentences or even to release movants immediately. Likewise,
when deciding whether to grant First Step Act motions and in deciding how much to reduce
sentences, courts have looked to postsentencing evidence of violence or prison infractions as
probative. Moreover, when raised by the parties, district courts have considered nonretroactive
Guidelines amendments to help inform whether to reduce sentences at all, and if so, by how much.
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Nothing express or implicit in the First Step Act suggests that these courts misinterpreted the Act
in considering such relevant and probative information.”

“(3) The Court therefore holds that the First Step Act allows district courts to consider intervening
changes of law or fact in exercising their discretion to reduce a sentence pursuant to the First Step
Act. When deciding a First Step Act motion, district courts bear the standard obligation to explain
their decisions and demonstrate that they considered the parties’ nonfrivolous arguments. See
Golanv. Saada, 596 U.S. , . The district court is not required to articulate anything more
than a brief statement of reasons. See Rita v United States, 551 U.S. 338, 356, 127 S.Ct. 2456, 168
L.Ed.2d 203.

“The broad discretion that the First Step Act affords to district courts also counsels in favor of
deferential appellate review. See Solem v. Helm, 463 U.S. 277, 290, n. 16, 103 S.Ct. 3001, 77
L.Ed.2d 637. Section 404(c) of the First Step Act confers particular discretion because the Act does
not ‘require a court to reduce any sentence.’ Other than legal errors in recalculating the Guidelines
to account for the Fair Sentencing Act's changes, see Gall v. United States, 552 U.S. 38, 51, 128
S.Ct. 586, 169 L.Ed.2d 445, appellate review should not be overly searching.”

G Release Eligibility; No or Limited Release Eligibility for Certain Crimes

Chapter 988, Public Acts 2022, adding T.C.A. §§ 40-35-501(bb) and (cc) and 40-35-501(1)(4) and
(5) eff. July 1, 2022.

40-35-501.

“(bb)

(1) Notwithstanding this section to the contrary, there is no release eligibility for a person
committing an offense, on or after July 1, 2022, that is enumerated in subdivision (bb)(2).
The person shall serve one hundred percent (100%) of the sentence imposed by the court
undiminished by any sentence reduction credits the person may be eligible for or earn.
The person is permitted to earn credits pursuant to § 41-21-236 for satisfactory program
performance, and those credits may be used for the purpose of increased privileges,
reduced security classification, or for any purpose other than the reduction of the sentence
imposed by the court.

(2) The offenses to which subdivision (bb)(1) applies are:
(A) Attempted first degree murder, as defined in § 39—13-202;
(B) Second degree murder, as defined in § 39—13-210;
(C) Vehicular homicide, as defined in § 39-13-213(a)(2);
(D) Aggravated vehicular homicide, as defined in § 39—-13-218;
(E) Especially aggravated kidnapping, as defined in § 39—13-305;
(F) Especially aggravated robbery, as defined in § 39-13-403;
(G) Carjacking, as defined in § 39—-13-404; and
(H) Especially aggravated burglary, as defined in § 39-13—-1004.

“(ce)

(1) (A) Notwithstanding this section to the contrary, there is no release eligibility for a
person committing an offense, on or after July 1, 2022, that is enumerated in
subdivision (cc)(2). The person shall serve one hundred percent (100%) of the
sentence imposed by the court undiminished by any sentence reduction credits the
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person may be eligible for or earn; provided, that credits earned by the person
pursuant to § 41-21-236 for satisfactory program performance may be used to
reduce by up to fifteen percent (15%) the percentage of the sentence imposed by the
court that the person must serve before becoming eligible for release on parole but
shall not alter the sentence expiration date.

(B) Notwithstanding § 40-28-122(c), § 40-35-506, or another law to the contrary, a
person released on parole pursuant to subdivision (cc)(1)(A) for an offense listed in
subdivision (cc)(2) may, upon a revocation for violating the conditions of parole, be
required to serve a term of incarceration, not to exceed the remainder of the sentence.

(C) A person who commits an offense enumerated in subdivision (cc)(2) is permitted to
earn credits for which the person is eligible, and the credits may be used, in addition
to the use of program performance credits as provided in subdivision (cc)(1)(A), for
the purpose of increased privileges, reduced security classification, or for any
purpose other than the reduction of the sentence imposed by the court.

The offenses to which subdivision (cc)(1) applies are:

(A) Aggravated assault, as defined in § 39-13—-102(a)(1)(A)(iii) or § 39—13-102
(a)(1)(B)(ii1), if the offense involved the use of a deadly weapon;

(B) Aggravated assault, as defined in § 39-13-102(a)(1)(A)(iv);

(C) Aggravated assault, as defined in § 39-13-102, if the offense resulted in serious
bodily injury to or the death of another;

(D) Aggravated assault against a first responder or nurse, as defined in § 39-13-116
(b)(3), if the offense involved the use of a deadly weapon,;

(E) Aggravated assault against a first responder or nurse, as defined in § 39-13-116
(b)(1), (b)(2), or (b)(4);

(F) Voluntary manslaughter, as defined in § 39—13-211;

(G) Vehicular homicide, as defined in § 39-13-213(a)(1), (a)(3), or (a)(4);

(H) Reckless homicide, as defined in § 39-13-215;

() Aggravated kidnapping, as defined in § 39—13-304;

(J) Involuntary labor servitude, as defined in § 39-13-307,

(K) Trafficking persons for forced labor or services, as defined in § 39—13-308;

(L) Aggravated robbery, as defined in § 39-13-402;

(M) Aggravated burglary, as defined in § 39-13-1003;

(N) Aggravated arson, as defined in § 39-14-302;

(O) Possessing or using a firearm or antique firearm during commission of or attempt to
commit a dangerous felony, as defined in § 39—-17-1324;

(P) The manufacture, delivery, or sale of a controlled substance, as defined in
§ 39-17-417, where the instant offense is classified as a Class A, B, or C felony and
the person has two (2) or more prior convictions for the manufacture, delivery, or
sale of a controlled substance classified as a Class A, B, or C felony, pursuant to
§ 39-17-417, prior to or at the time of committing the instant offense; and

(Q) Criminally negligent homicide, as defined in § 39—13-212.

(A) ‘Prior conviction’ means, for purposes of this subsection (cc), unless the context
otherwise requires, that the person serves and is released or discharged from, or is
serving, a separate period of incarceration or supervision for the commission of the
applicable offense listed in subdivision (cc)(2)(P).

(B) ‘Prior conviction’ includes convictions under the laws of any other state,
government, or country that, if committed in this state, would constitute the
applicable offense listed in subdivision (cc)(2)(P). If a relevant offense in a
jurisdiction other than this state is not identified as the applicable offense listed in
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subdivision (cc)(2)(P) in this state, then it is considered a prior conviction if the

elements of the felony are the same as the elements for the applicable offenses listed

in subdivision (cc)(2)(P).

(C) ‘Separate period of incarceration or supervision’ includes a sentence to any of the
sentencing alternatives set out in § 40-35-104(c)(3)+9). The applicable offense
listed in subdivision (cc)(2)(P) is deemed as having been committed after a separate
period of incarceration or supervision if the offense is committed while the person
was:

(1) On probation, parole, or community correction supervision for the applicable
offense listed in subdivision (cc)(2)(P);

(i1) Incarcerated for the applicable offense listed in subdivision (cc)(2)(P);

(ii1) Assigned to a program whereby the person enjoys the privilege of supervised
release into the community, including, but not limited to, work release,
educational release, restitution release, or medical furlough for the applicable
offense listed in subdivision (cc)(2)(P); or

(iv) On escape status from any correctional institution when incarcerated for the
applicable offense listed in subdivision (cc)(2)(P).”

40-35-501(1).

“(4) For the offenses of murder in the second degree, especially aggravated kidnapping, aggravated
kidnapping, especially aggravated robbery, or aggravated arson, this subsection (i) only applies to
offenses committed on or after July 1, 1995, and before July 1, 2022.

“(5) For the offenses of rape, aggravated sexual battery, aggravated child abuse, sexual exploitation
of a minor, aggravated sexual exploitation of a minor, or especially aggravated sexual exploitation
of a minor, this subsection (i) only applies to offenses committed on or after July 1, 1995, and
before July 1, 2021.”

H. Prisoner’s Method of Execution Claim; § 1983 Is Appropriate Vehicle
Nance v. Ward, 142 S.Ct. 2214 (U.S., Kagan, 2022).

“A prisoner who challenges a State's proposed method of execution under the Eighth Amendment
must identify a readily available alternative method that would significantly reduce the risk of
severe pain. If the prisoner proposes a method already authorized under state law, the Court has
held that his claim can go forward under 42 U.S.C. § 1983, rather than in habeas. See Nelson v.
Campbell, 541 U.S. 637, 644-647. But the prisoner is not confined to proposing a method already
authorized under state law; he may ask for a method used in other States. See Bucklew v. Precythe,
587 U.S. ——, ——. The question presented is whether a prisoner who does so may still proceed
under § 1983.

“Petitioner Michael Nance brought suit under § 1983 to enjoin Georgia from using lethal injection
to carry out his execution. Lethal injection is the only method of execution that Georgia law now
authorizes. Nance alleges that applying that method to him would create a substantial risk of severe
pain. As an alternative to lethal injection, Nance proposes death by firing squad—a method
currently approved by four other States. The District Court dismissed Nance's § 1983 suit as
untimely. The Eleventh Circuit rejected it for a different reason: that Nance should have advanced
his method-of-execution claim by way of a habeas petition rather than a § 1983 suit. A habeas
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petition, that court stated, is appropriate when a prisoner seeks to invalidate his death sentence. And
the Eleventh Circuit thought that was what Nance was doing. It asserted that Georgia law—which
again, only authorizes execution by lethal injection—had to be taken as ‘fixed.” 981 F.3d 1201,
1211. Under that ‘fixed’ law, the court said, enjoining Georgia from executing Nance by lethal
injection would mean that he could not be executed at all. The court therefore ‘reconstrued’ Nance's
§ 1983 complaint as a habeas petition. /d., at 1203. Having done so, the court then dismissed
Nance's petition as ‘second or successive,” because he had previously sought federal habeas relief.
28 U.S.C. § 2244(b).

“Held: Section 1983 remains an appropriate vehicle for a prisoner's method-of-execution claim
where, as here, the prisoner proposes an alternative method not authorized by the State's
death-penalty statute.

“Both § 1983 and the federal habeas statute enable a prisoner to complain of ‘unconstitutional
treatment at the hands of state officials.” Heck v. Humphrey, 512 U.S. 477, 480. A prisoner may
generally sue under § 1983, unless his claim falls into that statute's ‘implicit exception’ for actions
that lie “within the core of habeas corpus.’ Wilkinson v. Dotson, 544 U.S. 74, 79. When a prisoner
seeks relief that would ‘necessarily imply the invalidity of his conviction or sentence,” he comes
within the core and must proceed in habeas. Heck, 512 U.S., at 487.

“The Court has twice held that prisoners could bring method-of-execution claims under § 1983. See
Nelson, 541 U.S., at 644—647; Hill v. McDonough, 547 U.S. 573, 580-583. Although these cases
predated the Court's requirement that prisoners identify alternative methods of execution, each
prisoner had still said enough to leave the Court convinced that alternatives to the challenged
procedures were available. See Nelson, 541 U.S., at 646; Hill, 547 U.S., at 580-581. Because
alternatives were available, the prisoners’ challenges would not ‘necessarily prevent [the State]
from carrying out [their] execution[s].” Nelson, 541 U.S., at 647 (emphasis in original); see Hill,
547 U.S., at 583. That made § 1983 a proper vehicle.

“In Nelson and Hill, the Court observed that using a different method required only a change in an
agency's uncodified protocol. Here, Georgia would have to change its statute to carry out Nance's
execution by firing squad. Except for that fact, this case would even more clearly than Nelson and
Hill be fit for § 1983. Since those cases, the Court has required a prisoner bringing a
method-of-execution claim to propose an alternative way of carrying out his death sentence. Thus,
an order granting the prisoner relief does not, as required for habeas, ‘necessarily prevent’ the State
from implementing the execution. Nelson, 541 U.S., at 647 (emphasis in original). Rather, the order
gives the State a pathway forward.

“That remains true even where, as here, the proposed alternative is one unauthorized by present
state law. Nance's requested relief still places his execution in Georgia's control. If Georgia wants
to carry out the death sentence, it can enact legislation approving what a court has found to be a
fairly easy-to-employ method of execution. Although that may take more time and effort than
changing an agency protocol, Hill explained that the ‘incidental delay’ involved in changing a
procedure is irrelevant to the vehicle question—which focuses on whether the requested relief
would ‘necessarily’ invalidate the death sentence. 547 U.S., at 583. And anyway, Georgia has given
no reason to think that passing new legislation would be a substantial impediment.

“The Court of Appeals could reach the contrary conclusion only by wrongly treating Georgia's
statute as immutable. In its view, granting Nance relief would necessarily imply the invalidity of
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his death sentence because Georgia law must be taken as ‘fixed.” 981 F. 3d, at 1211. But one of the
‘main aims’ of § 1983 is to ‘override’—and thus compel change of—state laws when necessary
to vindicate federal constitutional rights. Monroe v. Pape, 365 U.S. 167, 173. Indeed, courts not
uncommonly entertain prisoner suits under § 1983 that may, if successful, require changing state
law.

“Under the contrary approach, the federal vehicle for bringing a federal method-of-execution claim
would depend on the vagaries of state law. Consider how Nance's claim would fare in different
States. In Georgia (and any other State with lethal injection as the sole authorized method), he
would have to bring his claim in a habeas petition. But in States authorizing other methods when
a court holds injection unlawful, he could file a § 1983 suit. It would be strange to read
state-by-state discrepancies into the Court's understanding of how § 1983 and the habeas statute
apply to federal constitutional claims. That is especially so because the use of the vehicles can lead
to different outcomes: An inmate in one State could end up getting his requested relief, while an
inmate in another might have his case thrown out.

“The approach of the Court of Appeals raises one last problem: It threatens to undo the
commitment this Court made in Bucklew. The Court there told prisoners they could identify an
alternative method not ‘presently authorized’ by the executing State's law. 587 U.S., at . But
under the approach of the Court of Appeals, a prisoner who presents an out-of-state alternative is
relegated to habeas—and once there, he will almost inevitably collide with the
second-or-successive bar. That result, precluding claims like Nance's, would turn Bucklew into a
sham.

“Finally, recognizing that § 1983 is a good vehicle for a claim like Nance's does not countenance
‘last-minute’ claims to forestall an execution. /d., at ——. Courts must consider delay in deciding
whether to grant a stay of execution, and outside the stay context, courts have tools to streamline
§ 1983 actions and protect a sentence's timely enforcement.”

I.  Witnesses at Execution; Member of Clergy
Chapter 735, Public Acts 2022, amending T.C.A. § 40-23-116(a)(3) eff. Mar. 24, 2022.

Witnesses entitled to be present at the carrying out of a death sentence include ““[a] member of the
clergy who has been preparing the condemned person for death;” rather than a “priest or minister
of the gospel.”

J.  Restitution; Intoxicated Defendant to Pay Maintenance for Vehicular Homicide Victim’s
Minor Children

Chapter 1056, Public Acts 2022, adding T.C.A. § 39-13-219 eff. May 25, 2022.

“(a) Notwithstanding any law to the contrary, if a defendant is convicted of a violation of
§ 39-13-213(a)(2) or § 39-13-218 and the deceased victim of the offense was the parent of a
minor child, then the sentencing court shall order the defendant to pay restitution in the form of
child maintenance to each of the victim's children until each child reaches eighteen (18) years of
age and has graduated from high school, or the class of which the child is a member when the child
reached eighteen (18) years of age has graduated from high school.
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II.

“(b) The court shall determine an amount that is reasonable and necessary for the maintenance of
the victim's child after considering all relevant factors, including:
(1) The financial needs and resources of the child;
(2) The financial resources and needs of the surviving parent or guardian of the child,
including the state if the child is in the custody of the department of children's services;
(3) The standard of living to which the child is accustomed;
(4) The physical and emotional condition of the child and the child's educational needs;
(5) The child's physical and legal custody arrangements; and
(6) The reasonable work-related child care expenses of the surviving parent or guardian.

“(c) The court shall order that child maintenance payments be made to the clerk of court as trustee
for remittance to the child's surviving parent or guardian. The clerk shall remit the payments to the
surviving parent or guardian within ten (10) working days of receipt by the clerk. The clerk shall
deposit all payments no later than the next working day after receipt.

“(d) If a defendant who is ordered to pay child maintenance under this section is incarcerated and
unable to pay the required maintenance, then the defendant must have up to one (1) year after the
release from incarceration to begin payment, including entering a payment plan to address any
arrearage. If a defendant's child maintenance payments are set to terminate but the defendant's
obligation is not paid in full, then the child maintenance payments shall continue until the entire
arrearage is paid.

“(e) (1) Ifthe surviving parent or guardian of the child brings a civil action against the defendant
prior to the sentencing court ordering child maintenance payments as restitution and the
surviving parent or guardian obtains a judgment in the civil suit, then no maintenance
shall be ordered under this section.

(2) Ifthe court orders the defendant to make child maintenance payments as restitution under
this section and the surviving parent or guardian subsequently brings a civil action and
obtains a judgment, then the child maintenance order shall be offset by the amount of the
judgment awarded in the civil action.”

Probation
A. Violation of Provisions; Issuance of Summons for Technical Violations

Chapter 1060, Public Acts 2022, amending T.C.A. § 40-35-311(a) and (d) and adding -311(g) eff.
July 1, 2022.

“(a) (1) Whenever it comes to the attention of the trial judge that a defendant who has been
released upon suspension of sentence has been guilty of a breach of the laws of this state
or has violated the conditions of probation, the trial judge shall have the power to cause
to be issued under the trial judge's hand:

(A) A warrant for the arrest of the defendant as in any other criminal case; or
(B) For atechnical violation brought by a probation officer, and subject to the discretion
of the judge, a criminal summons.
(2) Regardless of whether the defendant is on probation for a misdemeanor or felony, or
whether the warrant or summons is issued by a general sessions court judge or the judge
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of a court of record, a probation officer or a peace officer of the county in which the
probationer is found may execute the warrant or serve the summons.”

“(d) (1) Ifthe trial judge finds by a preponderance of the evidence that the defendant has violated
the conditions of probation and suspension of sentence, then the court may revoke the
defendant's probation and suspension of sentence, in full or in part, pursuant to
§ 40-35-310. The court may sentence the defendant to a sentence of probation for the
remainder of the unexpired term.

(2) Notwithstanding subdivision (d)(1), the trial judge shall not revoke a defendant's
probation and suspension of sentence for a felony offense, whether temporarily under
subdivision (e)(1) or otherwise, based upon one (1) instance of technical violation or
violations.”

“(g) Asused in this section, ‘technical violation” means an act that violates the terms or conditions
of probation but does not constitute a new felony, new Class A misdemeanor, zero tolerance
violation as defined by the department of correction community supervision sanction matrix,
absconding, or contacting the defendant's victim in violation of a condition of probation.”

B. Revocation Proceeding Involves Two-Step Inquiry
State v. Dagnan, 641 S.W.3d 751 (Tenn., Page, 2022).

“This appeal concerns the revocation of a criminal defendant's probation. We granted Defendant's
application for permission to appeal to consider whether revocation proceedings are a one-step or
two-step process on the part of the trial court and the appropriate appellate standard of review to
be employed in reviewing such determinations. Defendant in this case pleaded guilty to theft of
property over $1,000 but less than $10,000 and received a six-year sentence, which the trial court
suspended to supervised probation. A series of revocation proceedings ensued. At Defendant's fifth
and final revocation hearing, the trial court fully revoked his probation. Defendant took issue with
the consequence imposed for his probation violation; however, the Court of Criminal Appeals
found no abuse of discretion on the part of the trial court and affirmed its decision. Judge Timothy
L. Easter filed a separate concurring opinion in which he emphasized his belief that a trial court,
after it has determined probation should be revoked, is not statutorily required to hold an additional
hearing or make any additional findings to determine the manner in which the original sentence
should be served. We granted Defendant's application for permission to appeal. While we do not
agree with Defendant that the trial court abused its discretion in ordering him to serve the balance
of his six-year sentence in prison, we do take this opportunity to clarify and bring uniformity to the
standards and principles applied by the trial courts and appellate courts in probation revocation
proceedings. We conclude that a probation revocation proceeding ultimately involves a two-step
inquiry. A trial court, upon finding by a preponderance of the evidence that a defendant violated
the conditions of his or her probation, must determine (1) whether to revoke probation, and (2) the
appropriate consequence to impose upon revocation. On appeal, the appellate court must review
both decisions separately for abuse of discretion. More specifically, if the trial court has properly
placed its findings on the record, the standard of review for probation revocations is abuse of
discretion with a presumption of reasonableness. Considering this Court's prior opinions
establishing the appellate standard of review of a trial court's sentencing decisions, we expressly
extend the same principles to appellate review of a trial court's decision to revoke probation.
Because we conclude that the trial court did not abuse its discretion in Defendant's case, we affirm
the decision of the Court of Criminal Appeals.”
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Release and Parole; Factors in Granting Parole
Chapter 944, Public Acts 2022, adding T.C.A. § 40-35-503(g)(2) eff. July 1, 2022.

“(2) In cases in which the offender was convicted of a homicide, the board shall also consider as
a factor the extent to which the offender obstructed or continues to obstruct the ability of law
enforcement to recover the remains of the victim.”

Expunction
A. Limits on Eligibility
Chapter 677, Public Acts 2022, amending T.C.A. § 40-32-101(g)(2) eff. July 1, 2022.

Notwithstanding the provisions of this section, effective July 1, 2022, an eligible petitioner may file
a petition for expunction of that person’s public records involving a criminal offense if:

“(A)(1) The person has not been convicted of a criminal offense that is ineligible for expunction,
including federal offenses and offenses in other states, that occurred prior to the offense for
which the person is seeking expunction; provided, that a moving or nonmoving traffic offense
shall not be considered an offense as used in this subdivision (g)(2)(A)(i); and
(i1) The person has not previously been granted expunction under this subsection (g) for
another criminal offense;

“(B)At the time of the filing of the petition for expunction at least:
(1) Five (5) years have elapsed since the completion of the sentence imposed for the offense
the person is seeking to have expunged, if the offense is a misdemeanor or Class E felony; or
(i1) Ten (10) years have elapsed since the completion of the sentence imposed for the offense
the person is seeking to have expunged, if the offense is a Class C or D felony. . . .”

B. Eligibility Requirements Concerning Convictions for Felony or Misdemeanor Committed
Prior to November 1, 1982

Chapter 1027, Public Acts 2022, amending T.C.A. § 40-32-101(g)(1)(C) eff. July 1, 2022.
“Except as provided in subsection (g)(15), . . . ‘eligible petitioner’ means:

“(C) A person who was convicted of a felony or misdemeanor committed prior to November 1,
1989, if:
(1) The person has never had a previous conviction expunged as the result of the successful
completion of a diversion program pursuant to §§ 40-15-102 —40-15-106 or § 40-35-
313; and
(i1) The offense for which the person was convicted:
(a) Didnothave as an element the use, attempted use, or threatened use of physical force
against the person of another;
(b) Didnotinvolve, by its nature, a substantial risk that physical force against the person
of another would be used in the course of committing the offense;
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(¢) Did not involve the use or possession of a deadly weapon;

(d) Was not a sexual offense for which the offender is required to register as a sexual
offender or violent sexual offender under chapter 39, part 2 of this title; or any sexual
offense involving a minor;

(e) Did not result in the death, serious bodily injury, or bodily injury of a person;

() Did not involve the use of alcohol or drugs and a motor vehicle;

(g) Did not involve the sale or distribution of a Schedule I controlled substance or a
Schedule II controlled substance in an amount listed in § 39—17-417(i);

(h) Did not involve a minor as the victim of the offense; and

(7) Did not result in causing the victim or victims to sustain a loss of sixty thousand
dollars ($60,000) or more.”

C. TBI Must Comply with Expunction Order

Recipient of Final Expunction Order in McNairy County Circuit Court Case No. 3279 v.
Rausch, 645 S.W.3d 160 (Tenn., Lee, 2022).

“This appeal arises from the trial court's denial of cross-motions for partial judgment on the
pleadings. The parties do not dispute the relevant facts, and the following summary derives from
the allegations of the complaint, which are taken as true, and from admissions in the record.

“In February 2015, the Plaintiff, an unnamed citizen of McNairy County, Tennessee, negotiated
a judicial diversion agreement in McNairy County Circuit Court Case Number 3279. Tenn. Code
Ann. § 40-35-313(a) (2019 & Supp. 2021). This agreement resolved two criminal charges. The
State agreed to dismiss one criminal charge, and the Plaintiff consented to complete four years of
probation in exchange for the dismissal of the remaining charge and expungement of both charges.

“By February 2019, the Plaintiff had successfully completed four years of probation. He petitioned
for expungement of his records and paid the then-applicable $350 expungement fee. The State of
Tennessee, through an assistant district attorney general, consented to expungement and submitted
an agreed, joint, proposed expungement order to the trial judge, who approved and entered the
order on February 19, 2019. The order provides:

It is ordered that all PUBLIC RECORDS relating to such offense above referenced be
expunged and immediately destroyed upon payment of all costs to clerk and that no evidence
of such records pertaining to such offense be retained by any municipal, county or state

agency, except non-public confidential information retained in accordance with T.C.A.
§ 10-7-504 and T.C.A. § 38-6-118.

“(Emphasis added). Neither the State nor the Plaintiff filed any post-judgment motion or appeal
following entry of the expunction order. The TBI did not seek to intervene in the expungement
proceeding.

“Thirty days later, in March 2019, the expunction order became final. State v. Allen, 593 S.W.3d
145, 154 (Tenn. 2020) (‘[A] trial court's order becomes final thirty days after its entry, unless a
timely notice of appeal or appropriate post-trial motion is filed.”). A copy of the expunction order
was sent to the TBI within thirty days of its entry as required by law. The TBI's receipt of the
expunction order triggered another statute, Tennessee Code Annotated section 40-32-102(b), which
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provides that ‘[t]he [TBI] shall remove expunged records from the person's criminal history within
sixty (60) days from the date of receipt of the expunction order.’

“Later in 2019, however, the Plaintiff learned that the TBI had not removed all records related to
Case No. 3279 from his criminal history and had continued to report the existence of one of the
expunged charged offenses. The Plaintiff, through counsel, notified the TBI by email that it should
abide by the expunction order and that its noncompliance violated the expunction order and state
law. The TBI responded that it had been advised by an assistant attorney general with the
Tennessee Attorney General's Office that the TBI did not have to remove the expunged records
from the Plaintiff's criminal history because Tennessee Code Annotated section 40-32-101(a)(1)(D)
makes sexual offenses ineligible for expunction, even if a person successfully completes a judicial
diversion program under Tennessee Code Annotated section 40-35-313.

“The Plaintiff sued the TBI in the Chancery Court for Davidson County, and as relevant to this
appeal, sought declaratory and injunctive relief under Tennessee Code Annotated section 1-3-121.
The Plaintiff and the TBI filed cross-motions for partial judgment on the pleadings. See Tenn. R.
Civ. P. 12.03. By its motion, the TBI challenged the trial court's subject matter jurisdiction,
asserting that Tennessee Code Annotated section 1-3-121 does not clearly and explicitly waive
sovereign immunity. The TBI also argued that, even if the trial court had jurisdiction, the lawsuit
lacked merit. The TBI maintained that it did not have to comply with the Plaintiff's expunction
order in Case No. 3279 because sexual offenses are statutorily ineligible for expunction. The TBI
moved for permission to file under seal the unredacted criminal record of Case No. 3279 for the
trial court's review.

“The Plaintiff argued that final expunction orders are binding on the TBI and that it cannot
substitute its judgment of an offense's eligibility for expungement for the determination of a court.
The Plaintiff also asserted that principles of res judicata preclude the TBI from even contesting the
propriety of the Plaintiff's expunction order. And finally, the Plaintiff argued that the TBI's only
statutorily assigned duty in expungement proceedings is to remove expunged records from a
person's criminal history within sixty days of receiving an expunction order.”

“[T]he trial court declined to grant either party's motion for partial judgment on the pleadings,
explaining that the pleadings did not establish whether Case No. 3279 involved a sexual offense
for purposes of the exception the trial court had recognized. The trial court also reserved a ruling
on the TBI's motion to file under seal the unredacted criminal record in Case No. 3279.”

“The trial court certified the question for interlocutory appeal as ‘under what circumstances, if any,
the Tennessee Bureau of Investigation may refuse to comply with a final expungement order issued
by a court of record.” Order, Recipient of Final Expunction Ord. in McNairy Cnty. Cir. Ct. Case
No. 3279 v. Rausch, No. 20-967-111 (Ch. Ct., Davidson Cnty. Apr. 21, 2021). . . . We granted the
Plaintiff's application for permission to appeal to consider ‘[u]nder what circumstances, if any, may
the Tennessee Bureau of Investigation refuse to comply with a final expungement order issued by
a court of record.” Order, Recipient of Final Expunction Ord. in McNairy Cnty. Cir. Ct. Case No.
3279 v. Rausch, No. M2021-00438-SC-R11-CV (Tenn. Aug. 9, 2021) (granting application for
permission to appeal).”

“The TBI challenges the trial court's subject matter jurisdiction over the Plaintiff's claim based on
sovereign immunity.”
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“Courts will construe a statute as a waiver of sovereign immunity only if the statute ‘““‘clearly and
unmistakably” express|es] the General Assembly's intent to permit claims against the State.” Smith,
551 S.W.3d at 709 (quoting Davidson v. Lewis Bros. Bakery, 227 S.W.3d 17, 19 (Tenn. 2007)).”

“The General Assembly clearly and unmistakably waived sovereign immunity by enacting
Tennessee Code Annotated section 1-3-121. The statute broadly declares: ‘Notwithstanding any
law to the contrary, a cause of action shall exist ... for any affected person who seeks declaratory
or injunctive relief in any action brought regarding the legality or constitutionality of a
governmental action. A cause of action shall not exist under this chapter to seek damages.” Tenn.
Code Ann. § 1-3-121 (Supp. 2021) (emphases added). The plain meaning of this text expressly
recognizes the existence of causes of action ‘regarding the legality or constitutionality of a
governmental action’ that seek declaratory or injunctive relief. Causes of action ‘regarding the
legality or constitutionality of governmental action’ must of necessity be brought against
governmental entities, and no statutory text excludes the State from the broad term ‘governmental
entities.” The use of this language distinguishes section 1-3-121 from general statutes that this
Court has held are not sufficiently clear waivers of sovereign immunity.”

“We hold that section 1-3-121 waives sovereign immunity for causes of action seeking ‘declaratory
or injunctive relief ... regarding the legality or constitutionality of a governmental action.” Tenn.
Code Ann. § 1-3-121. The Plaintiff's claim seeking declaratory or injunctive relief regarding the
legality of the TBI's action in refusing to comply with the Plaintiff's final expunction order falls
squarely within this statutory waiver of sovereign immunity. The trial court correctly rejected the
TBI's challenge to subject matter jurisdiction.”

“We turn next to the certified question—under what circumstances, if any, may the TBI refuse to
comply with a final expungement order issued by a trial court. The TBI claims that statutes obligate
it to disregard final expunction orders encompassing offenses that are statutorily ineligible for
expungement. The Plaintiff responds that statutes simply obligate the TBI to remove expunged
records from a person's criminal history within sixty days of receipt of an expunction order and
entrust courts with adjudicating whether an offense is eligible for expungement. We agree with the
Plaintiff.”

“The TBI is correct that certain offenses are statutorily ineligible for expungement. /d.
§ -101(a)(1)(D) (stating that ‘the records of a person who successfully completes ... a judicial
diversion program ... shall not be expunged pursuant to this section, if the offense for which the
person was diverted was a sexual offense,” as defined by the relevant section of the code); see also
id. § 40-35-313(b) (providing that ‘no records ... shall be expunged if the offense for which deferral
and probation was granted was a sexual offense’ under the relevant section). But no statute vests
the TBI with authority to enforce these statutory ineligibility provisions by disregarding final
expunction orders. As already explained, the relevant expungement statutes assign to courts the
responsibility of adjudicating expungement petitions. The State's interests in such proceedings are
represented by the district attorney general, not the TBI. See id. § 40-32-101(g)(3); id. § 8-7-103(1)
(2016) (stating that district attorneys general ‘[s]hall prosecute in the courts of the district all
violations of the state criminal statutes and perform all prosecutorial functions attendant thereto”).”

“The Plaintiff's expunction order is res judicata and binding on the State and the persons and
entities in privity with the State, including the TBI. As the Supreme Court of the United States has
recently stated, if citizens ‘must turn square corners when they deal with the government, it cannot
be too much to expect the government to turn square corners when it deals with them.” Niz-Chavez
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v. Garland, 141 S. Ct. 1474, 1486 (2021). For all these reasons, we conclude that the TBI lacked
authority to refuse to comply with the Plaintiff's expunction order. The determination of whether
an offense is eligible for expunction is an obligation entrusted to courts, not the TBI.”

2022 Changes to Tennessee Rules of Procedure
A. Right to and Assignment of Counsel
Tennessee Rule of Criminal Procedure 44, amended eff. July 1, 2022.

“Advisory Commission Comment [2022]
The Advisory Commission adds this Comment to clarify that the waiver provisions of
subparagraph (b) of the rule apply to both indigent and non-indigent defendants.”

B. Serving and Filing Papers
Tennessee Rule of Criminal Procedure 49(c)(1), added eff. July 1, 2022.

“(c) Filing Served Papers with Court. Papers required to be served shall be filed with the court as
follows:

“(1) Signature: Every pleading, written motion, and other paper shall be signed by at least one
attorney of record in the attorney's individual name, or, if the party is not represented by an
attorney, shall be signed by the party. Each paper shall state information sufficient to identify the
signer, including but not limited to the signer's address, telephone number, e-mail address, and
Tennessee Board of Professional Responsibility number, if any. An unsigned paper may be
stricken by the court unless omission of the signature is corrected promptly after being called to the
attention of the attorney or party.”

“Advisory Commission Comment [2022]

Rule 49(c) is amended by the addition of a new sub-paragraph (1) requiring that pleadings,
motions, and other papers filed with the clerk shall identify the filing attorney or party, if
unrepresented, and shall include the information identified in the amendment. Non-compliant
filings are subject to being stricken by the court. The remaining sub-paragraphs have been
renumbered.”

C. Form of Briefs and Other Papers

Tennessee Rule of Appellate Procedure 30(e), amended eff. July 1, 2022.

“(e) Word Limitations of Briefs and Other Papers. Except by order of the court, briefs and other
specifically referenced papers shall comply with the following word limitations: (1) principal briefs
and applications pursuant to Rule 11 shall be limited to 15,000 words, (2) reply briefs, answers

pursuant to Rule 11, and supplemental briefs pursuant to Rule 11 shall be limited to 5,000 words,
and (3) amicus briefs shall be limited to 7,500 words.
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“The following sections of a brief and other referenced papers shall be excluded from these word
limitations: Title/Cover page, Table of Contents, Table of Authorities, Certificate of Compliance,
Attorney Signature Block, and Certificate of Service.

“All briefs and other papers subject to word limitations under these rules must include a certificate
by the attorney or unrepresented party that the brief or other paper complies with the applicable
word limitation and must state the number of words in the brief or other paper. The person
certifying compliance may rely on the word count of the word processing system used to prepare
the brief or other paper.”

“Advisory Commission Comment [2022]

This rule adopts a word limitation provision for all briefs and other referenced papers. This rule is
also amended to require a certification of compliance with the word limitation provisions of this
rule.”

Standard of Review for Violation of Right to Speedy Trial
State v. Moon, 644 S.W.3d 72 (Tenn., Page, 2022).

“William Eugene Moon (‘Defendant’) was convicted of attempted second degree murder and
unlawful employment of a firearm during the commission of or attempt to commit a dangerous
felony. Defendant appealed his conviction and asserted, among other things, that he had been
denied the right to a speedy trial and that the trial court erred by allowing improper impeachment
of a defense witness. The Court of Criminal Appeals affirmed the judgments of the trial court,
holding that Defendant was not denied a speedy trial and, although the trial court erred in allowing
the prosecution to improperly impeach a defense witness, the error was harmless. This Court
granted Defendant's application for permission to appeal to consider whether the Court of Criminal
Appeals applied the proper standard of review to Defendant's claim that he was denied a speedy
trial, to address the merits of Defendant's speedy trial claim, and to determine whether the trial court
committed reversible error in allowing improper impeachment of a defense witness. We hold that
the standard of review for an alleged speedy trial violation is de novo with deference to the trial
court's findings of fact unless the evidence preponderates otherwise. When reviewed under this
standard, we determine that the Court of Criminal Appeals properly held that the Defendant was
not denied a speedy trial.”

“Both the United States Constitution and the Tennessee Constitution guarantee criminal defendants
the right to a speedy trial. See U.S. Const. amend. VI; Tenn. Const. art. 1 § 9. Defendant argues that
his Sixth Amendment right to a speedy trial was violated and the charges against him must be
dismissed. As always, our analysis of an allegation of error is subject to a particular standard of
review, but the parties here disagree on the proper standard of review to apply to an allegation of
a speedy trial violation.”

“Defendant urges this Court to adopt a de novo standard of review and asserts that the majority of
intermediate court panels have conducted a de novo review. See, e.g., State v. Hutchings, No.
M2008-00814-CCA-R3-CD, 2009 WL 1676057 at *5 (Tenn. Crim. App. June 16, 2009); State v.
Watson, No. W2004-00153-CCA-R3-CD, 2005 WL 659020, at *4 (Tenn. Crim. App. Mar. 22,
2005); State v. Picklesimer, No. M2003-03087-CCA-R3-CD, 2004 WL 2683743, at *2 (Tenn.
Crim. App. Nov. 24, 2004) (explaining that the question regarding the right to a speedy trial is a
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mixed question of law and fact subject to de novo review). Defendant concedes, however, that a
number of intermediate court panels have applied the abuse of discretion standard without noting
the conflict in authority. See, e.g., State v. Crippen, No. E2011-01242-CCA-R3-CD, 2012 WL
5397109, at *3 (Tenn. Crim. App. Nov. 6, 2012); Hudgins, 188 S.W.3d 663 at 667; Easterly, 77
S.W.3d 226 at 236, Jefferson, 938 SW.2d 1 at 14.

“Defendant further cites to cases from several federal circuits that have adopted the de novo
standard of review, giving deference only to the trial court's view of the facts. See, e.g., United
States v. Molina-Solorio, 577 F.3d 300, 303-04 (5th Cir. 2009). . ..”

“In contrast, the State suggests that, although the United States Supreme Court has not explicitly
announced a standard of review for speedy trial claims, the Court's analysis in Barker v. Wingo, 407
U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972), indicates it would use discretionary review.
Further, the State submits that the Court should adopt the abuse of discretion standard because
Tennessee courts apply this standard to a trial court's decision to dismiss an indictment for pre- or
post-indictment delay under Tennessee Rule of Criminal Procedure 48(b). See State v. Benn, 713
S.W.2d 308, 311 (Tenn. 1986).

“After review, we agree with Defendant that de novo review is appropriate. More specifically, we
conclude that the standard for appellate review of whether a criminal defendant was denied his
constitutional right to a speedy trial is de novo review with respect to whether the court correctly
interpreted and applied the law. The appellate court should give deference to the trial court's
findings of fact unless the evidence preponderates otherwise. We determine this to be the most
appropriate standard because, by nature, a speedy trial violation claim is a mixed question of law
and fact. Many of the material facts required to analyze such claims are undisputed and require no
discretion by the trial court. Determining whether such facts violate a defendant's right to a speedy
trial is a question of law to be determined de novo by a reviewing court.”

“Having determined the proper standard by which we review a speedy trial claim, we now turn to
the merits of Defendant's assertion that his right to a speedy trial was violated.

“The relevant undisputed facts in this case are as follows: After being shot on December 17,2017,
Defendant was transported to a hospital in Alabama to recover. He was charged in general sessions
court on December 21, 2017, and held in an Alabama jail awaiting transport to Tennessee after his
release from the hospital. On January 24, 2018, Defendant was transported to Tennessee and served
with an arrest warrant charging him with attempted first-degree murder and resisting arrest.
February 2, 2018, was Defendant's first court date in general sessions court, but the preliminary
hearing was continued to March 8, 2018. On March 7, 2018, Defendant filed a motion for a speedy
trial. At the preliminary hearing on March 8, 2018, Defendant was bound over to circuit court. On
April 10,2018, Defendant was indicted by the Coffee County Grand Jury for attempted first-degree
murder, resisting arrest, aggravated assault, and two counts of possession of a firearm during the
commission or attempt to commit a dangerous felony. Defendant was arraigned in circuit court on
April 17, 2018. Defendant's trial was set for November 28, 2018, but on November 6, 2018, the
State moved to continue the trial due to a scheduling conflict with a three-year-old rape case. The
trial court granted the State's motion over Defendant's objection and rescheduled the trial for
February 1,2019. On January 16, 2019, Defendant filed a motion to dismiss the indictment due to
the violation of his right to a speedy trial. On February 7, 2019, the trial court entered a written
order denying Defendant's motion to dismiss. The trial was again continued four more days to
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allow Defendant's trial to proceed over three consecutive weekdays. Ultimately, the trial began on
February 11, 2019, and concluded on February 14, 2019.

“Defendant argues the Court of Criminal Appeals erred in holding that his constitutional right to
a speedy trial was not violated. In determining whether a criminal defendant was denied a speedy
trial, the court examines four factors: (1) the length of the delay; (2) the reason for the delay; (3)
whether there was a demand for a speedy trial; and (4) the presence and extent of prejudice to the
defendant. Barker, 407 U.S. at 530, 92 S.Ct. 2182. We will analyze each factor in turn.

“(1) Length of Delay

“Defendant asserts that the pretrial delay in this case of little more than one year weighs in favor
of dismissal, but he admits only ‘moderately so.” The State submits that the trial was minimally
delayed and that the length of the delay was ‘not egregious.” Defendant was charged with four
felonies in this case, including attempted first-degree murder. The trial itself required three days on
the court's calendar and testimony from multiple witnesses. The trial began less than fourteen
months after the alleged crimes were committed and less than thirteen months after Defendant was
served with the arrest warrant and transferred to a Tennessee jail. In light of the complex nature of
this case, we agree with the Court of Criminal Appeals that the Defendant received his trial with
‘customary promptness’ of Tennessee courts and that this factor weighs against Defendant's claim.
See Moon, 2021 WL 531308, at *19-20.

“(2) Reason for Delay

“Defendant asserts that the delay was caused almost entirely by the government, which should
weigh in favor of dismissal. The trial court acknowledged that the delay in this case was caused
almost exclusively by the State, and the evidence does not preponderate otherwise. The only delay
that appears to have been mutually agreed upon by the State and Defendant was at arraignment to
allow time for discovery.

“While we agree that the State was responsible for the majority of the (very brief) delays in this
trial, Defendant has pointed to nothing in the record to support his assertion that the State's requests
for delays were due to its ‘negligence or bureaucratic indifference.” See Doggett v. United States,
505 U.S. 647, 657, 112 S.Ct. 2686, 120 L.Ed.2d 520 (1992) (noting that negligence on the part of
the government ‘falls on the wrong side of the divide between acceptable and unacceptable reasons
for delaying a criminal prosecution once it has begun’). Defendant's trial date was initially set for
November 28, 2018. The two continuances that followed delayed the trial only minimally and were
to accommodate a rape trial in a significantly older case and to ensure that Defendant's case could
be tried over three consecutive weekdays. We agree with the Court of Criminal Appeals that the
reasons for delay were valid and reasonable. This factor also weighs against Defendant.

“(3) Defendant's Demand for a Speedy Trial
“The third factor contemplates that a defendant requested a speedy trial. See State v. Berry, 141
S.W.3d 549, 568-69 (Tenn. 2004). It is undisputed that Defendant requested a speedy trial in this

case. We agree with the intermediate court that this factor weighs in Defendant's favor.

“(4) Prejudice to Defendant
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“The State argues that Defendant can only show minimal prejudice, if any, as a result of the pretrial
delay in this case. Defendant asserts he suffered prejudice in the form of pretrial anxiety and pretrial
incarceration. There is no evidence in the record, however, that the circumstances of Defendant's
pretrial incarceration were unusual or egregious. As the Court of Criminal Appeals has previously
noted, pretrial ‘anxiety and concern are “always present to some extent, and thus absent some
unusual showing [are] not likely to be determinative in [a] defendant's favor.”” State v. Hernandez,
No. M2016-02511-CCA-R3-CD, 2019 WL 2150171 at *40 (Tenn. Crim. App. May 15, 2019),
perm. app. denied, (Tenn. Sept. 18, 2019) (alterations in original) (quoting 5 - Wayne Lafave,
Criminal Procedure, § 18.2(e) (4th ed. 2017) (footnotes omitted)). Defendant was incarcerated for
barely more than a year before his trial began. He points to no witnesses whose testimony he lost
during that time nor to any other impairments in his ability to prepare a defense caused by the
delay. In the absence of any discernable prejudice to Defendant, we determine that this factor also
weighs against him.

“In consideration of the foregoing, the only Barker factor that weighs in Defendant's favor is that
he requested a speedy trial. Indeed, he received one. We agree, therefore, with the Court of
Criminal Appeals that Defendant was not denied his constitutional right to a speedy trial.”

Abuse of Discretion Standard Applies to Review For-Cause Challenge to Prospective Juror;
Penalty Phase Considerations; Proportionality Review of Death Penalty

State v. Miller, 638 S.W.3d 136 (Tenn., Page, 2021).

“A Madison County jury convicted the defendant, Urshawn Eric Miller, of first-degree
premeditated murder and first-degree felony murder for fatally shooting a convenience store
employee during an attempted robbery of the store. The jury also convicted the defendant of the
attempted second-degree murder of another store employee and of attempted especially aggravated
robbery, aggravated assault, employing a firearm during the commission of a dangerous felony,
evading arrest, and resisting arrest. The jury imposed the death penalty for the first-degree murder
convictions. The trial court merged the felony murder conviction into the premeditated murder
conviction and the aggravated assault conviction into the attempted second-degree murder
conviction, and it imposed an effective thirty-year sentence for the remaining convictions to run
concurrently with the death sentence. The Court of Criminal Appeals affirmed the convictions and
sentences but vacated the application of the felony murder aggravating circumstance as to the
felony murder conviction. Upon our automatic review, we conclude: (1) the trial court properly
ruled on challenges to certain jurors for cause during individual voir dire; (2) the evidence was
sufficient to establish the defendant's identity as the perpetrator and his guilt of the convicted
offenses; (3) the trial court did not abuse its discretion by allowing the State to introduce a video
recording of the defendant's prior aggravated robbery during the penalty phase; (4) the death
penalty generally, and lethal injection specifically, do not constitute cruel and unusual punishment;
and (5) the death sentence satisfies our mandatory review pursuant to Tennessee Code Annotated
section 39-13-206. Accordingly, we affirm the defendant's convictions and sentence of death;
however, we reverse the portion of the intermediate court's judgment vacating the application of
the felony murder aggravating circumstance.”

“On November 25, 2015, a man wearing black clothing, gray gloves, and a white face covering

entered the Bull Market in Jackson, Tennessee. The man pointed a gun at the twenty-four-year-old
clerk, Ahmad Dhalai, and instructed him to ‘Drop that sh*t off or I'ma shoot you dead in the head.’
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The man looked briefly in the direction of another employee, Lawrence Austin, before turning back
to Mr. Dhalai stating, ‘Drop that sh*t off.” The man fired an initial shot that barely missed Mr.
Dhalai's head. As Mr. Dhalai slowly turned to walk away, the man again demanded, ‘Drop that sh*t
off. Quit playing.” The man then shot Mr. Dhalai in the back of the head. Next, he fired a shot in
the direction of Mr. Austin and jumped over the counter. He banged on the cash register with his
elbow to no avail before jumping back over the counter and fleeing the store. Mr. Dhalai died
moments later. The entire encounter was captured on the store's surveillance cameras.

“The defendant, Urshawn Eric Miller, was charged with first-degree murder, first-degree murder
in perpetration of attempted especially aggravated robbery, attempted especially aggravated
robbery, attempted first-degree murder, aggravated assault, employing a firearm in the attempt to
commit a dangerous felony, being a convicted felon in possession of a handgun, resisting arrest,
and evading arrest. The trial began on February 26, 2018.”

“In three related issues, the defendant complains that the trial court erred by either removing or
failing to remove prospective jurors for cause during individual voir dire based on their views on
the death penalty. The underlying contention is that these rulings by the trial court denied the
defendant his right under the United States and Tennessee Constitutions to an impartial jury. U.S.
Const. amend VI (‘In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury ....); Tenn. Const. art. I, § 9 (“That in all criminal prosecutions, the
accused hath the right to ... a speedy public trial, by an impartial jury....).”

“In Wainwright v. Witt, the United States Supreme Court adopted a standard to be utilized when
a potential juror is challenged for cause based on his or her views on the death penalty: The trial
court must determine whether the potential juror's views would ‘prevent or substantially impair the
performance of his duties as juror in accordance with his instructions and his oath.” Wainwright,
469 U.S. at 424, 105 S.Ct. 844 (quoting Adams v. Texas, 448 U.S. 38, 45, 100 S.Ct. 2521, 65
L.Ed.2d 581 (1980)). This standard, which we refer to as the ‘Wainwright standard,” does not
require that a juror's bias be proven with ‘unmistakable clarity.” See id. at 424-25, 105 S.Ct. 844
(recognizing that some in the venire simply cannot be asked enough questions to establish their bias
on the ‘printed record’). In certain instances, a potential juror may be excused for cause when the
trial judge is left with the ‘definite impression’ based on the juror's demeanor that he or she would
be unable to follow the law. Id. at 426, 105 S.Ct. 844.

“We will also take this opportunity to clarify the standard of review that our appellate courts should
employ when reviewing a trial court's decision concerning a juror under the Wainwright standard.
The Wainwright court determined that a reviewing federal court must accord the factual findings
of the state trial court a presumption of correctness under the federal habeas corpus statute because
these findings are ‘based upon determinations of demeanor and credibility that are peculiarly within
atrial judge's province.’ Id. at 428, 105 S.Ct. 844 (citing Patton v. Yount, 467 U.S. 1025, 1038, 104
S.Ct. 2885, 81 L.Ed.2d 847 (1984)). Following that decision, this Court, in State v. Alley, ‘th[ought]
it appropriate to adopt the same standard of review prescribed in Wainwright,” and stated that ‘the
trial court's finding of bias of a juror because of his views of capital punishment shall be accorded
a presumption of correctness and the burden shall rest upon the appellant to establish by convincing
evidence that that determination was erroneous.’ State v. Alley, 776 S.W.2d 506, 518 (Tenn. 1989);
see also State v. Schmeiderer, 319 S.W.3d 607, 633 (Tenn. 2010); State v. Reid, 213 S.W.3d 792,
835-36 (Tenn. 2006); State v. Thomas, 158 S.W.3d 361, 378 (Tenn. 2005); State v. Austin, 87
S.W.3d 447, 473 (Tenn. 2002). However, upon review of relevant case law, it appears that some
courts of this state have applied an abuse of discretion standard without referencing the Alley
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standard. See, e.g., State v. Howell, 868 S.W.2d 238, 249 (Tenn. 1993). And still others have
applied the abuse of discretion standard in conjunction with the Alley standard. See, e.g., Sexton,
368 S.W.3d at 392-95 (citing State v. Hugueley, 185 S.W.3d 356, 390 (Tenn. 2006) (appendix);
State v. Kilburn, 782 S.W.2d 199, 203 (Tenn. Crim. App. 1989)). We believe that abuse of
discretion is the appropriate standard of review of a trial court's decision concerning a juror's ‘death
qualification.” To the extent the standard from A/ley can be interpreted inconsistently with our
decision today, we want to be clear that the abuse of discretion standard shall be used in this context
moving forward. Trial judges base their decisions on a full view of the potential jurors’ responses
to questions during voir dire, including the jurors’ facial expressions, degree of candor, and overall
demeanor. A trial judge's decision as to a challenge for cause should be reversed only when the
judge abuses his or her discretion—a standard that appellate courts are very familiar with in
criminal cases. ‘A court abuses its discretion when it causes an injustice to the party challenging
the decision by (1) applying an incorrect legal standard, (2) reaching an illogical or unreasonable
decision, or (3) basing its decision on a clearly erroneous assessment of the evidence.” Lee Med.,
Inc. v. Beecher, 312 S.W.3d 515, 524 (Tenn. 2010).” [Defendant’s issues regarding jury selection
are without merit. ]

“The defendant argues the trial court erred in allowing the State to introduce during the penalty
phase a video recording of his prior aggravated robbery. The defendant previously pleaded guilty
to aggravated robbery of a convenience market in Madison County, Tennessee. Prior to trial, the
State gave notice of its intent to use this prior aggravated robbery conviction to establish the (i)(2)
statutory aggravating circumstance. In addition, the State provided the defendant with a copy of a
surveillance video that captured the defendant's actual participation in the prior aggravated robbery.

“The defendant filed a pre-trial motion in limine to exclude the video pursuant to Tennessee Rule
of Evidence 403 because its probative value was substantially outweighed by the danger of unfair
prejudice. The defendant argued the certified judgment of conviction would have sufficed. The
State maintained the evidence was admissible under Tennessee Code Annotated section
39-13-204(c). After considering the arguments and viewing the video, the trial court denied the
motion, concluding the evidence was reliable and relevant to establish the (i1)(2) aggravating
circumstance based on section 39-13-204(c) and State v. Reid. The surveillance video was played
to the jury during the penalty phase.

“The defendant raised this issue on direct review, and the Court of Criminal Appeals concluded the
trial court did not abuse its discretion. Miller, 2020 WL 5626227 at *19. The defendant continues
to argue in this Court that admission of the video was error. The introduction of evidence at the
penalty phase is governed by Tennessee Code Annotated section 39-13-204(c) which provides as
follows:

(c) In the sentencing proceeding, evidence may be presented as to any matter that the court
deems relevant to the punishment, and may include, but not be limited to, the nature and
circumstances of the crime; the defendant's character, background history, and physical
condition; any evidence tending to establish or rebut the aggravating circumstances
enumerated in subsection (i); and any evidence tending to establish or rebut any mitigating
factors. Any such evidence that the court deems to have probative value on the issue of
punishment may be received, regardless of its admissibility under the rules of evidence;
provided, that the defendant is accorded a fair opportunity to rebut any hearsay statements so
admitted. However, this subsection (c) shall not be construed to authorize the introduction of
any evidence secured in violation of the constitution of the United States or the constitution
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of Tennessee. In all cases where the state relies upon the aggravating factor that the defendant
was previously convicted of one (1) or more felonies, other than the present charge, whose
statutory elements involve the use of violence to the person, either party shall be permitted to
introduce evidence concerning the facts and circumstances of the prior conviction. Such
evidence shall not be construed to pose a danger of creating unfair prejudice, confusing the
issues, or misleading the jury and shall not be subject to exclusion on the ground that the
probative value of the evidence is outweighed by prejudice to either party. Such evidence shall
be used by the jury in determining the weight to be accorded the aggravating factor. The court
shall permit a member or members, or a representative or representatives of the victim's family
to testify at the sentencing hearing about the victim and about the impact of the murder on the
family of the victim and other relevant persons. The evidence may be considered by the jury
in determining which sentence to impose. The court shall permit members or representatives
of the victim's family to attend the trial, and those persons shall not be excluded because the
person or persons shall testify during the sentencing proceeding as to the impact of the offense.

“Tenn. Code Ann. § 39-13-204(c) (emphasis added). The bold/italic language resulted from the
1998 amendment to the statute. See generally State v. Odom, 137 S.W.3d 572 (Tenn. 2004)
(discussing the 1998 amendment to section 39-13-204(c)). Unlike the prior version, the current
statute specifically authorizes the introduction of evidence concerning the facts and circumstances
of the prior violent felony.

“The statute reflects the reality that, although a capital case, the rules of evidence are somewhat
relaxed during a capital sentencing hearing. Cf. Reid, 91 S.W.3d at 305 (Birch, J., concurring in part
and dissenting in part) (explaining that the Rules of Evidence should not be applied to preclude the
introduction of otherwise reliable evidence that is relevant to the issue of punishment in the capital
sentencing arena). In fact, the 1998 amendment seems to suggest that Tennessee Rule of Evidence
403 does not routinely impede the admission of such evidence.

“Although such a video recording is somewhat prejudicial by its very nature, we cannot conclude
that its probative value was outweighed by the danger of unfair prejudice when properly introduced
at the penalty phase pursuant to section 39-13-204(c) after the defendant's guilt had been
determined. Accordingly, the trial court did not abuse its discretion in admitting the surveillance
video of the prior aggravated robbery.”

“Our second consideration is whether the evidence supports the jury's findings of statutory
aggravating circumstances. The relevant inquiry is whether a rational jury, taking the evidence in
the light most favorable to the State, could have found the existence of the aggravating
circumstances beyond a reasonable doubt. Clayton, 535 S.W.3d at 850; State v. Kiser, 284 S.W.3d
227, 272 (Tenn. 2009). In the instant case, the jury found two aggravating circumstances.
Therefore, we conduct an independent review to determine whether the evidence presented at the
penalty phase was sufficient to support the jury's findings.

“The penalty phase jury verdict forms indicate the jury unanimously found the State had proven
beyond a reasonable doubt the following two statutory aggravating circumstances as to both

first-degree murder convictions:

(2) The defendant was previously convicted of one (1) or more felonies, other than the present
charge, the statutory elements of which involve the use of violence to the person;
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(7) The murder was knowingly committed, solicited, directed, or aided by the defendant, while
the defendant had a substantial role in committing or attempting to commit, or was fleeing
after having a substantial role in committing or attempting to commit, any aggravated robbery.

“Tenn. Code Ann. § 39-13-204(1)(2), (7). In support of the (i)(2) aggravating circumstance, the
State introduced a certified judgment indicating the defendant had been previously convicted of
aggravated robbery in Madison County, a written statement signed by the defendant admitting his
role in the prior robbery, the testimony of a victim in the robbery, and a video recording of the prior
robbery that showed the defendant and two other men committing the robbery. As to the (1)(7)
aggravating circumstance, the proof clearly established that the defendant ‘knowingly’” murdered
the victim at the market and obviously had a substantial role in the attempted aggravated robbery
as the sole perpetrator. Indeed, the evidence is more than sufficient to support the jury's finding of
these statutory aggravating circumstances.

“In considering this prong, the Court of Criminal Appeals concluded that the (1)(7) aggravating
circumstance cannot be applied to a conviction for felony murder, and therefore, vacated the
application of this aggravating circumstance for the felony murder conviction. Miller, 2020 WL
5626227, at *21 (citing State v. Middlebrooks, 840 S.W.2d 317, 346 (Tenn. 1992), superseded by
statute as stated in State v. Pruitt, 415 S.W.3d 180 (Tenn. 2013)). Indeed, this Court determined
in Middlebrooks that the (1)(7) aggravating circumstance could not support the death penalty for
a defendant convicted solely of felony murder because the then-existing aggravating circumstance
and felony murder statute contained duplicative language. Middlebrooks, 840 S.W.2d at 346.
However, as the Court explained in State v. Banks,

The Tennessee General Assembly responded to [Middlebrooks] in 1995 by amending the
aggravating circumstance in Tenn. Code Ann. § 39—13-204(i)(7) to require that the murder
‘was knowingly committed, solicited, directed, or aided by the defendant, while the defendant
had a substantial role in committing or attempting to commit’ one of the enumerated felonies.
This amendment narrowed the class of offenders to whom the death penalty could be applied
sufficiently so as to leave no State v. Middlebrooks problem even in cases where Tenn. Code
Ann. § 39—13-204(i)(7) was the only aggravating circumstance established and the conviction
was for felony murder.

“Banks, 271 S.W.3d at 152 (emphasis added) (footnote omitted). As noted, the jury in this case
specifically found the State had proven the (i)(7) aggravating circumstance with the ‘knowing’
requirement beyond a reasonable doubt. Accordingly, the portion of the judgment of the Court of
Criminal Appeals vacating the application of the (i)(7) aggravating circumstance to the felony
murder conviction is reversed.”

“Finally, we are statutorily required to review the defendant's sentence of death in order to
determine whether it is excessive or disproportionate to the penalty imposed in similar cases. Our
review is intended to determine whether the defendant's death sentence is aberrant, arbitrary, or
capricious insofar as it is ‘disproportionate to the punishment imposed on others convicted of the
same crime.’ Bland, 958 S.W.2d at 662 (quoting Pulley v. Harris, 465 U.S. 37, 43, 104 S.Ct. 871,
79 L.Ed.2d 29 (1984)). Our review employs the precedent-seeking method of comparative
proportionality review, in which we compare this case with other cases involving similar crimes
and similar defendants in order to ‘identify and invalidate the aberrant death sentence.” Thacker,
164 S.W.3d at 233 (quoting Bland, 958 S.W.2d at 664). The relevant pool of cases consists of
‘those first degree murder cases in which the State sought the death penalty, a capital sentencing
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hearing was held, and the jury determined whether the sentence should be life imprisonment, life
imprisonment without possibility of parole, or death.” Rice, 184 S.W.3d at 679 (citing State v.
Godsey, 60 S.W.3d 759, 783 (Tenn. 2001); Bland, 958 S.W.2d at 666).”

“Under our proportionality review, the instant case need not be identical to the other cases in every
respect, and, as we have previously recognized, a death sentence is not disproportionate simply
because another defendant received a life sentence under similar circumstances. Having compared
the defendant's case with other cases in which the death penalty was imposed while acknowledging
the differences, we can conclude the defendant's sentence of death is not an ‘aberrant death
sentence’ and is not ‘plainly lacking in circumstances’ consistent with those cases in which the
death penalty was imposed. The defendant is not entitled to relief on this basis.”

Post-Conviction Case; Three-Prong Test re: Ineffective Assistance of Counsel
Phillips v. State, 647 S.W.3d 389 (Tenn., Bivins, 2022).

“In this post-conviction matter, we clarify the appropriate burden of proof and legal standard to be
applied when a criminal defendant claims ineffective assistance of counsel based on trial counsel's
failure to move to suppress evidence on Fourth Amendment grounds. The Petitioner, Tommie
Phillips (‘Petitioner’) was convicted of several offenses, including felony murder, attempted
first-degree murder, aggravated rape, especially aggravated kidnapping, and especially aggravated
burglary. The Court of Criminal Appeals modified the especially aggravated burglary conviction
to aggravated burglary. The Petitioner filed a petition for post-conviction relief, asserting, among
other things, that his trial counsel was constitutionally ineffective by failing to seek suppression of
various statements he made to police on Fourth Amendment grounds. The post-conviction court
denied the petition, and the Court of Criminal Appeals affirmed the decision of the post-conviction
court. We granted the Petitioner's application for permission to appeal and directed the parties to
discuss the applicable standard of review in this case. Specifically, the Court sought to clarify the
petitioner's burden to establish prejudice when he or she alleges counsel was constitutionally
ineffective for failing to file amotion to suppress on Fourth Amendment grounds. Upon our review
of the record and applicable law, we conclude that to establish prejudice with this type of claim,
the petitioner must prove that ‘his Fourth Amendment claim is meritorious and that there is a
reasonable probability that the verdict would have been different absent the excludable evidence.’
Kimmelman v. Morrison, 477 U.S. 365, 375, 106 S.Ct. 2574, 91 L.Ed.2d 305 (1986). In applying
this standard to the case before us, we conclude that the Court of Criminal Appeals properly
affirmed the post-conviction court's denial of relief. Accordingly, we affirm the judgment of the
Court of Criminal Appeals.”

“In his petition, the Petitioner argued, inter alia, that trial counsel failed to provide effective
assistance of counsel based on counsel's alleged failure to challenge the admissibility of his
statement to police on Fourth Amendment grounds. See Phillips v. State, No. W2019-01927-
CCA-R3-PC, 2021 WL 8693816, slip op. at 4 (Tenn. Crim. App. Feb. 26, 2021), perm. app.
granted, (Tenn. June 17, 2021). An evidentiary hearing was held in four parts on May 11 and
August 20, 2018, and May 14 and September 20, 2019.”

“Tennessee's Post-Conviction Procedure Act provides a criminal defendant relief from a conviction

or sentence that is ‘void or voidable because of the abridgment of any right guaranteed by the
Constitution of Tennessee or the Constitution of the United States.” Tenn. Code Ann. § 40-30-103
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(2018 & Supp. 2020). Because the United States Constitution and Tennessee Constitution
guarantee assistance of counsel to all criminal defendants during critical stages of the adversarial
process, U.S. Const. amend. VI; Tenn. Const. art. I, § 9, the denial of effective assistance of counsel
is a cognizable claim under the Act. Mobley, 397 S.W.3d at 79-80. ‘Counsel's representation
becomes ineffective when it “so undermine[s] the proper functioning of the adversarial process that
the trial cannot be relied on as having produced a just result.””” Id. at 80 (alteration in original)
(quoting Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).”

“We agree with the parties that Kimmelman defines the appropriate standard for prejudice under
the circumstances and should be utilized by Tennessee courts moving forward. However, we do
not believe, as the Petitioner suggests, that Cecil is necessarily ‘bad law.” Whether under
Kimmelman or Cecil, to demonstrate prejudice, a petitioner is required to prove that he has a
meritorious Fourth Amendment claim and that there is a reasonable probability the outcome of the
proceedings would have been different had the evidence complained of been excluded.
Kimmelman, 477 U.S. at 375, 106 S.Ct. 2574; Cecil,2011 WL 4012436, at *8. The Petitioner takes
issue with the fact that Cecil includes the legal standard ‘clear and convincing’ within its statement
of the standard. See 2011 WL 4012436, at *8 (‘In order to show prejudice, Petitioner must show
by clear and convincing evidence that....” (emphasis added)). The Petitioner argues that this
imposes an improper burden on petitioners to prove prejudice by clear and convincing evidence
rather than prove the factual allegations in support of such claim by clear and convincing evidence,
as is required by the statute.

“This is not the first time that this Court has addressed this type of alleged error regarding a lower
court's recitation of the standard in post-conviction cases. See Fields, 40 S.W.3d at 458; Dellinger,
279 S.W.3d at 294. In the past, this Court looked to the lower court's analysis of the underlying
claim to determine if the lower court actually applied the correct legal standard even if the language
of the opinion appeared imprecise. See Fields, 40 S.W.3d at 458 & n.6. (‘[ T]his error ... appears
to be only one of imprecision in the use of its language, as it is clear from its opinion that the court
applied the correct legal standard and properly concluded that the appellant's claim was without
merit.”); Dellinger, 279 S.W.3d at 294 (“ Although this statement is imprecise, we agree with the
State that the post-conviction trial court did not misapply the law.”).

“We acknowledge that the Cecil panel could have been more precise when reciting the petitioner's
burden of proof. However, it is clear from the court's reference to Tennessee Code Annotated
section 40-30-110(f) and its analysis of the petitioner's proof provided at the post-conviction
hearing that the court applied the correct legal standard and considered whether the petitioner
presented clear and convincing evidence to support the factual allegation of prejudice. Cecil, 2011
WL 4012436, at *§ (‘Even though we could easily conclude that there is nothing in the record to
show that trial counsel rendered deficient performance, we conclude that Petitioner failed to put on
any proof of Strickland prejudice even assuming, arguendo, that trial counsel had been deficient
by not filing any motion to suppress evidence.’). Thus, we do not agree with the Petitioner that
Cecil is ‘bad law,” and we conclude that Cecil’s test is for all intents and purposes is the same test
from Kimmelman. Regardless, moving forward, Tennessee courts should utilize the test directly
from Kimmelman to assess whether a petitioner has carried his or her burden to prove prejudice in
this context.

“We also find it helpful to provide further guidance to our lower courts to successfully implement

Kimmelman alongside Strickland when this type of claim arises. In our research, we have found
that other state courts use a variety of methods to integrate the Kimmelman standard into the
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Strickland analysis. For example, some courts simply cite and discuss Kimmelman as the definition
for prejudice under Strickland in this specific context. Others articulate a wholistic test with steps
or guiding questions to aide in integrating the Strickland and Kimmelman standards into one test.
Ultimately, we believe a clearly articulated three-pronged inquiry reflects the interconnected nature
of Kimmelman and Strickland and supports the idea that this type of ineffective assistance of
counsel claim creates an additional step in the traditional Strickland analysis. Therefore, to establish
a successful claim of ineffective assistance of counsel based on counsel's failure to file a motion to
suppress evidence on Fourth Amendment grounds, the Petitioner must prove: ‘(1) a suppression
motion would have been meritorious; (2) counsel's failure to file such motion was objectively
unreasonable; and (3) but for counsel's objectively unreasonable omission, there is a reasonable
probability that the verdict would have been different absent the excludable evidence.’
Khalil-Alsalaami v. State, 313 Kan. 472, 486 P.3d 1216, 1239 (Kan. 2021) (citing United States
v. Ratliff, T19 F.3d 422, 423 (5th Cir. 2013); Zakrzewski v. McDonough, 455 F.3d 1254, 1260 (11th
Cir. 2006)); see W. Mark Ward, Tennessee Criminal Trial Practice § 32:18, Westlaw (database
updated October 2021).”

“We begin our analysis with the observation that the Petitioner surrendered himself to police at
approximately 12:40 p.m. on December 10, 2008. For purposes of our analysis, we assume this is
the time of his arrest. When an individual is arrested without a warrant, as the Petitioner was in the
present case, that individual is entitled to a “fair and reliable determination of probable cause as a
condition for any significant pretrial restraint of liberty,” and the determination ‘must be made by
a judicial officer either before or promptly after arrest.” Gerstein v. Pugh, 420 U.S. 103, 125, 95
S.Ct. 854, 43 L.Ed.2d 54 (1975). A jurisdiction that provides a determination of probable cause
‘within [forty-eight] hours of arrest will, as a general matter, comply with the promptness
requirement of Gerstein.” County of Riverside v. McLaughlin, 500 U.S. 44, 56, 111 S.Ct. 1661, 114
L.Ed.2d 49 (1991); see State v. Bishop, 431 S.W.3d 22, 42 (Tenn. 2014) (‘[A] delay of less than
forty-eight hours is presumptively reasonable.’). The exclusionary rule applies when officers fail
‘to bring an arrestee before a magistrate within the [forty-eight hours] allowed by McLaughlin.’
Bishop, 431 S.W.3d at 42 (alteration in original) (quoting State v. Huddleston, 924 S.W.2d 666,
673 (Tenn. 1996)). ‘[A]ny evidence obtained as a result of an arrestee's unlawful detention must
be excluded from evidence unless the arrestee's statement was ‘sufficiently an act of free will to
purge the primary taint’ of the illegal detention.” State v. Clayton, 535 S.W.3d 829, 849 (Tenn.
2017) (quoting Bishop, 431 S.W.3d at 42).

“In the present case, the Petitioner surrendered himself to police on December 10, 2008, at
approximately 12:40 p.m. A judicial commissioner made a probable cause determination that same
day at 7:13 p.m., less than seven hours later. Thus, the Petitioner's detention is presumptively
reasonable. See McLaughlin, 500 U.S. at 56, 111 S.Ct. 1661; Bishop, 431 S.W.3d at 42. However,
a probable cause determination made within forty-eight hours of arrest may still violate Gerstein
if the arrested individual establishes that his probable cause determination was unreasonably
delayed. McLaughlin, 500 U.S. at 56, 111 S.Ct. 1661. ‘Examples of unreasonable delay are delays
for the purpose of gathering additional evidence to justify the arrest, a delay motivated by ill will
against the arrested individual, or delay for delay's sake.’ Id. In evaluating the reasonableness of a
delay, ‘courts must allow a substantial degree of flexibility’ and ‘cannot ignore the often
unavoidable delays in transporting arrested persons from one facility to another, handling late-night
bookings where no magistrate is readily available, obtaining the presence of an arresting officer
who may be busy processing other suspects or securing the premises of an arrest, and other
practical realities.” Id. at 56-57, 111 S.Ct. 1661. When a probable cause determination is not held
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within forty-eight hours, the burden shifts to the State ‘to demonstrate the existence of a bona fide
emergency or other extraordinary circumstance.’ Id. at 57, 111 S.Ct. 1661.

“The Petitioner argues that his probable cause determination was unreasonably delayed due to the
Memphis Police Department's forty-eight-hour hold policy that was in place at the time of his
arrest. This Court previously has criticized the use of the forty-eight-hour hold policy:

If the Memphis Police Department is, in fact, arresting suspects without probable cause and
using this 48-hour hold procedure to gather ‘additional evidence to justify the arrest,” this
procedure clearly runs afoul of [McLaughlin]. Such a practice would be unconstitutional, even
if limited to 48 hours or less. Our Court of Criminal Appeals has condemned the practice in
the past, and we echo that court's concerns.

“Bishop, 431 S.W.3d at 43 n.9 (citations omitted).

“However, despite the Fourth Amendment concerns brought about by the Memphis Police
Department's use of this policy, the proof in this case does not establish that the Petitioner's
probable cause determination was unreasonably delayed. No evidence was presented suggesting
that there was ‘a delay motivated by ill will” against the Petitioner nor that there was a ‘delay for
delay's sake.” McLaughlin, 500 U.S. at 56, 111 S.Ct. 1661. In addition, the proof does not establish
that there was a delay for the purpose of gathering additional evidence to justify the arrest, as the
evidence available at that time was sufficient to provide probable cause to arrest the Petitioner. By
the time the Petitioner surrendered himself to police, the police had responded to a crime scene
where, at a minimum, two individuals had been stabbed and one had died of apparent strangulation.
The perpetrator had fled the scene, but the three surviving victims each identified the Petitioner as
the perpetrator from a photographic array. One of the surviving victims also had identified the
Petitioner as the attacker by first and last name. These identifications established probable cause
to believe that multiple felonies had been committed and that the Petitioner was the perpetrator.
Because the Petitioner's arrest was supported by probable cause and his probable cause
determination was not unreasonably delayed, there was no Gerstein violation. As a result, we agree
with the post-conviction court and the Court of Criminal Appeals that the Petitioner has not
established that his Fourth Amendment claim is meritorious. Therefore, we conclude that a
suppression motion filed on Fourth Amendment grounds would not have been successful.”

“In Carpenter v. State, this Court stated that ‘[i]f a claim of ineffective assistance of counsel is
based on the failure to raise a particular issue, as it is in this case, then the reviewing court must
determine the merits of the issue.” 126 S.W.3d 879, 887 (Tenn. 2004) (citing Kimmelman, 477 U.S.
at 375, 106 S.Ct. 2574). Counsel's performance is not deficient if the issue they failed to raise has
no merit or is weak. Id. We previously analyzed the merits of a suppression motion filed on Fourth
Amendment grounds in this case, and we determined that such a motion would not have been
successful had one been filed. Consequently, we need not further analyze trial counsel's decision
not to seek suppression of the Petitioner's statements on Fourth Amendment grounds. Given that
the issue lacked merit, trial counsel's decision to seek suppression on grounds other than Fourth
Amendment grounds cannot be said to have been objectively unreasonable.”

“Lastly, the Petitioner must show that there is a reasonable probability that the verdict would have
been different absent the excludable evidence. Kimmelman, 477 U.S. at 375, 106 S.Ct. 2574. Once
again, we reiterate that a motion to suppress filed on Fourth Amendment grounds in this case would
not have been successful. However, even assuming such a motion would have been granted and
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the Petitioner's inculpatory statements to police had been suppressed, the proof does not
demonstrate that the result of the Petitioner's case would have been different.

“In his first statement to police, the Petitioner admitted to stabbing both C.L. and M.L., though he
claimed he did so in self-defense. Phillips, 2013 WL 6529308, at *7-8. In his second statement,
the Petitioner again admitted responsibility for the injuries to C.L. and M.L. but also admitted that
he was responsible for the death of F.G. Id. at *8. While we recognize that these statements were
indeed inculpatory, they added little substance to the other evidence of the Petitioner's guilt that was
presented to the jury.

“The jury heard testimony from all three surviving victims regarding the events of December 9,
2008. Seeid. at *1-6. M.L., C.L., and M.J.L. each described the attack and identified the Petitioner
in court as the perpetrator. Id. Detective Tim Reynolds of the Memphis Police Department, who
responded to the crime scene, testified that a crowd gathered while he at the victims’ home, and
some members of the crowd stated that the Petitioner was the perpetrator. Id. at *7. Detective
Reynolds testified that, the next day, he transported the Petitioner to the police station and
overheard the Petitioner tell his side of the story to his mother. Id. While explaining the story, the
Petitioner admitted to fighting C.L. with a knife. Id.

“In addition, the jury heard testimony from M.L. and C.L. that, following the attack, they each
identified the Petitioner as the perpetrator from a photographic array shown to them by the police.
Id. at *5-6. C.L. even testified that he had known the Petitioner socially for several years. Id. at *5.
The trial court found that these identifications were reliable, and the Court of Criminal Appeals
affirmed that finding in the Petitioner's direct appeal, stating:

The record shows that each victim had ample opportunity to view the [Petitioner] at the time
of the crime. The victims’ testimony made clear that they were attentive for at least portions
of the incident, conversing with the [Petitioner] and struggling with him face-to-face. The
record also shows that the victims’ prior descriptions of the assailant were accurate and that
one of the victims knew the [Petitioner] prior to the incident and another victim had previously
met the [Petitioner]. The record further shows that the victims immediately, and with certainty,
identified the [Petitioner] from the array and that the length of time between the crime and the
confrontation was within hours. The record does not preponderate against the trial court's
finding that the totality of the circumstances shows that the identifications were reliable.

“Id. at *21.

“Given this proof of the Petitioner's guilt, we conclude that the Petitioner has not established a
reasonable probability that his verdict would have been different had his statements to police been
suppressed.”

“Because the Petitioner has failed to prove the three prongs necessary to satisfy Strickland and

Kimmelman, we conclude that the Petitioner cannot prevail on his claim for ineffective assistance
of counsel. Consequently, we affirm the judgment of the Court of Criminal Appeals.”

Habeas Proceedings
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A. Federal Habeas Court May Not Conduct Evidentiary Hearing on Ineffective Assistance of
Counsel Case

Shinn v. Ramirez, 142 S.Ct. 1718 (U.S., Thomas, 2022).

“Respondents David Martinez Ramirez and Barry Lee Jones were each convicted of capital crimes
in Arizona state court and sentenced to death. The Arizona Supreme Court affirmed each case on
direct review, and each prisoner was denied state postconviction relief. Each also filed for federal
habeas relief under 28 U.S.C. § 2254, arguing that trial counsel had been ineffective for failing to
conduct adequate investigations. The Federal District Court held in each case that the prisoner's
ineffective-assistance claim was procedurally defaulted because it was not properly presented in
state court. To overcome procedural default in such cases, a prisoner must demonstrate ‘cause’ to
excuse the procedural defect and ‘actual prejudice.” Coleman v. Thompson, 501 U.S. 722, 750. To
demonstrate cause, Ramirez and Jones relied on Martinez v. Ryan, 566 U.S. 1, which held that
ineffective assistance of postconviction counsel may be cited as cause for the procedural default
of an ineffective-assistance-of-trial-counsel claim. In Ramirez's case, the District Court permitted
him to supplement the record with evidence not presented in state court to support his case to
excuse the procedural default. Assessing the new evidence, the court excused the procedural default
but rejected Ramirez's ineffective-assistance claim on the merits. The Ninth Circuit reversed and
remanded for more evidentiary development to litigate the merits of Ramirez's
ineffective-assistance-of-trial-counsel claim. In Jones’ case, the District Court held a lengthy
evidentiary hearing on ‘cause’ and ‘prejudice,” forgave his procedural default, and held that his
state trial counsel had provided ineffective assistance. The State of Arizona petitioned this Court
in both cases, arguing that § 2254(e)(2) does not permit a federal court to order evidentiary
development simply because postconviction counsel is alleged to have negligently failed to develop
the state-court record.

“Held: Under § 2254(e)(2), a federal habeas court may not conduct an evidentiary hearing or
otherwise consider evidence beyond the state-court record based on the ineffective assistance of
state postconviction counsel.”

“(a) To respect federal-state dual sovereignty, see Printz v. United States, 521 U.S. 898, 918, the
availability of federal habeas relief is narrowly circumscribed, see Brown v. Davenport, 596 U.S.
—, —. For example, only rarely may a federal habeas court hear a claim or consider evidence that
a prisoner did not previously present to the state courts in compliance with state procedural rules.”

“(1) Federal habeas review overrides the States’ core power to enforce criminal law—an intrusion
that ‘imposes special costs’ on the federal system. Engle v. Isaac, 456 U.S. 107, 128. Two of those
costs are particularly relevant here. First, a federal order to retry or release a state prisoner overrides
the State's sovereign power to enforce ‘societal norms through criminal law.” Calderon v.
Thompson, 523 U.S. 538, 556. Second, federal intervention imposes significant costs on state
criminal justice systems. See, e.g., Wainwright v. Sykes, 433 U.S. 72, 90.”

“(2) In light of these costs, this Court recognizes that federal habeas review is not ‘a substitute for
ordinary error correction through appeal,” but is an ‘extraordinary remedy’ that guards only against
‘extreme malfunctions in the state criminal justice systems.” Harrington v. Richter, 562 U.S. 86,
102—-103. To ensure that federal habeas retains its narrow role, both Congress and federal habeas
courts have set out strict rules requiring prisoners to raise all of their federal claims in state court
before seeking federal relief. The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)
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requires state prisoners to ‘exhaus|t] the remedies available in the courts of the State’ before seeking
federal habeas relief. § 2254(b)(1)(A). And the doctrine of procedural default—’an important
‘corollary’ to the exhaustion requirement,” Davila v. Davis, 582 U.S.—, —, generally prevents
federal courts from hearing any federal claim that was not presented to the state courts ‘consistent
with [the State's] own procedural rules,” Edwards v. Carpenter, 529 U.S. 446, 453. Together,
exhaustion and procedural default promote federal-state comity by affording States ‘an initial
opportunity to pass upon and correct alleged violations of prisoners’ federal rights,” Duckworth v.
Serrano, 454 U.S. 1, 3 (per curiam), and by protecting against ‘the significant harm to the States
that results from the failure of federal courts to respect’ state procedural rules, Coleman, 501 U.S.,
at 750.”

“(3) Nonetheless, a federal court is not required to automatically deny unexhausted or procedurally
defaulted claims. For instance, when a claim is procedurally defaulted, a federal court can forgive
the default and adjudicate the claim if the prisoner provides an adequate excuse. And if the
state-court record for that defaulted claim is undeveloped, the prisoner must show that factual
development in federal court is appropriate.”

“(1) Federal courts may excuse procedural default only if a prisoner ‘can demonstrate cause for the
default and actual prejudice as a result of the alleged violation of federal law.” Coleman, 501 U.S.,
at 750. With respect to cause, ‘attorney error cannot provide cause to excuse a default’ ‘in
proceedings for which the Constitution does not guarantee the assistance of counsel at all.” Davila,
582 U.S., at—. But in Martinez, this Court recognized a ‘narrow exception’ to that rule, holding
that ineffective assistance of state postconviction counsel may constitute ‘cause’ to forgive
procedural default of a trial-ineffective-assistance claim, but only if the State requires prisoners to
raise such claims for the first time during state collateral proceedings. 566 U.S., at 9.”

“(i1) Excusing a prisoner's failure to develop the state-court record faces an even higher bar. Section
2254(e)(2) applies when a prisoner ‘has failed to develop the factual basis of a claim,’ i.e., is ‘at
fault’ for the undeveloped record in state court, Williams v. Taylor, 529 U.S. 420, 432. If a prisoner
is ‘at fault,” a federal court may hold ‘an evidentiary hearing on the claim’ in only two limited
scenarios not relevant here. See §§ 2254(e)(2)(A)(i), (ii). The prisoner also must show that further
factfinding would demonstrate, by clear and convincing evidence, that he is innocent of the crime
charged.”

“(b) Although respondents do not satisfy § 2254(e)(2)’s narrow exceptions, the Court of Appeals
forgave respondents’ failures to develop the state-court record because, in its view, they each
received ineffective assistance of state postconviction counsel. The Court of Appeals erred.”

“(1) Respondents primarily argue that a prisoner is not ‘at fault’ for the undeveloped record if state
postconviction counsel negligently failed to develop the state record for a claim of ineffective
assistance of trial counsel. But under AEDPA and this Court's precedents, state postconviction
counsel's ineffective assistance in developing the state-court record is attributed to the prisoner.”

“(1) A prisoner ‘bears the risk in federal habeas for all attorney errors made in the course of the
representation.” Coleman, 501 U.S., at 754. And, because there is no constitutional right to counsel
in state postconviction proceedings, a prisoner must ordinarily ‘bea[r] responsibility’ for all
attorney errors during those proceedings, Williams, 529 U.S., at 432, including responsibility for
counsel's negligent failure to develop the state postconviction record. This Court's prior cases make
this point clear. See, e.g., Keeney v. Tamayo-Reyes, 504 U.S. 1; Williams, 529 U.S. 420; Holland
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v. Jackson, 542 U.S. 649 (per curiam). Thus, a prisoner is ‘at fault” even when state postconviction
counsel is negligent.”

“(i1) Respondents propose extending Martinez so that ineffective assistance of postconviction
counsel can excuse a prisoner's failure to develop the state-court record under § 2254(¢e)(2). But
unlike judge-made exceptions to procedural default, § 2254(e)(2) is a statute, and thus, this Court
has no power to redefine when a prisoner ‘has failed to develop the factual basis of a claim in State
court proceedings.’ Nor is it plausible, as respondents contend, that Congress might have enacted
§ 2254(e)(2) with the expectation that this Court would one day open the door to allowing the
ineffective assistance of state postconviction counsel to be cause to forgive procedural default.
Finally, Martinez itself cuts against respondents’ proposed result. Martinez foreclosed any
extension of its holding beyond the ‘narrow exception’ to procedural default at issue in that case.
See 566 U.S., at 9. That assurance has bite only if the State can rely on the state-court record. The
cases here demonstrate the improper burden imposed on the States when Martinez applies beyond
its narrow scope, with the sprawling evidentiary hearing in Jones’ case being particularly poignant.”

“(2) Respondents propose a second reading of § 2254(e)(2) that supposedly permits consideration
of new evidence in their habeas cases. First, they argue that because § 2254(¢e)(2) bars only ‘an
evidentiary hearing on the claim,” a federal court may hold an evidentiary hearing to determine
whether there is cause and prejudice. Second, respondents contend that the habeas court may then
consider that new evidence to evaluate the merits of the underlying ineffective-assistance claim.
By considering already admitted evidence, respondents reason, the habeas court is not holding a
‘hearing’ prohibited by § 2254(e)(2). But, in Holland, this Court explained that § 2254(e)(2)’s
‘restrictions apply a fortiori when a prisoner seeks relief based on new evidence without an
evidentiary hearing.” 542 U.S., at 653 (emphasis deleted). Therefore, when a federal habeas court
convenes an evidentiary hearing for any purpose, or otherwise reviews any evidence for any
purpose, it may not consider that evidence on the merits of a negligent prisoner's defaulted claim
unless the exceptions in § 2254(e)(2) are satisfied.”

B. Defendant Shackled During Trial; Brecht and AEDPA Tests Apply in Determining Habeas
Relief

Brown v. Davenport, 142 S.Ct.1510 (U.S., Gorsuch, 2022).

“Ervine Davenport was convicted of first-degree murder following a jury trial where, at times, he
sat shackled at a table with a ‘privacy screen.” On appeal, he argued that his conviction should be
set aside in light of Deck v. Missouri, 544 U.S. 622, 125 S.Ct. 2007, 161 L.Ed.2d 953 (2005), in
which this Court held that the Fourteenth Amendment's Due Process Clause generally forbids
shackling a criminal defendant at trial absent ‘a special need.” /d., at 626, 125 S.Ct. 2007. Finding
no ‘special need’ articulated in the record, the Michigan Supreme Court agreed that a Deck
violation had occurred and remanded the case to the trial court to determine under Chapman v.
California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967), whether the prosecution could
establish that the Deck error was harmless beyond a reasonable doubt. On remand, the trial court
conducted an evidentiary hearing at which jurors testified that the shackles had not affected their
verdict and concluded that the State had carried its burden. Mr. Davenport appealed again, and the
Michigan Court of Appeals affirmed the trial court. The Michigan Supreme Court declined review.

“Mr. Davenport petitioned for federal habeas relief. The District Court found relief unwarranted
under the Antiterrorism and Effective Death Penalty Act of 1996, which limits the power of federal
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courts to issue habeas relief to state prisoners. See 28 U.S.C. § 2254(d). A divided Sixth Circuit
panel reversed, declining to analyze the case under AEDPA. Instead, the court held that its review
was governed only by Brecht v. Abrahamson, 507 U.S. 619, 113 S.Ct. 1710, 123 L.Ed.2d 353
(1993), which held that a state prisoner seeking to challenge his conviction on the basis of a state
court's Chapman error must show that the error had a ‘substantial and injurious effect or influence’
on the trial's outcome, id., at 637, 113 S.Ct. 1710. Persuaded that Mr. Davenport could satisfy
Brecht, the Sixth Circuit granted federal habeas relief and ordered Michigan either to retry or
release Mr. Davenport. This Court granted certiorari to resolve a circuit conflict about the proper
interaction between the tests found in Brecht and AEDPA.

“Held: When a state court has ruled on the merits of a state prisoner's claim, a federal court cannot
grant habeas relief without applying both the test this Court outlined in Brecht and the one
Congress prescribed in AEDPA; the Sixth Circuit erred in granting habeas relief to Mr. Davenport
based solely on its assessment that he could satisfy the Brecht standard.”

“(a) When Congress supplies a constitutionally valid rule of decision, federal courts must follow
it. In AEDPA, Congress instructed that a federal court ‘shall not ... gran[t]’ relief with respect to
a claim that has been adjudicated on the merits in state court ‘unless’ certain conditions are met.
§ 2254(d). To be sure, the court below in this case was required to ensure that petitioner carried his
burden under the terms of Brecht. But satisfying Brecht is only a necessary condition to habeas
relief here; AEDPA must also be satisfied. The Sixth Circuit erred in holding otherwise.”

“(b) Since the founding, Congress has authorized federal courts to issue habeas writs to federal
custodians, and since the Civil War, Congress has extended that authority to include issuance of
writs to state custodians. All along, Congress's statutes used permissive rather than mandatory
language; federal courts enjoy the ‘power to’ grant writs of habeas corpus in certain circumstances.
That structure persists today; federal courts ‘may’ grant habeas relief ‘as law and justice require.’
28 U.S.C. §§ 2241, 2243.

“Under the traditional understanding of habeas corpus, a prisoner could not usually use the writ to
challenge a final judgment of conviction issued by a court of competent jurisdiction. But by 1953,
this Court had begun to depart from that understanding. In Brown v. Allen, 344 U.S. 443, 458, it
held that a state-court judgment ‘is not res judicata’ in federal habeas proceedings with respect to
a petitioner's federal constitutional claims. After Brown, federal courts struggled with an exploding
caseload of habeas petitions from state prisoners.

“Eventually, this Court responded by devising new rules aimed at separating the meritorious
needles from the growing haystack of habeas petitions. The Court's decision in Brecht—which
reasoned that Chapman’s harmless-error rule for direct appeals was inappropriate for use in federal
habeas review of final state-court judgments, 507 U.S., at 633—634, 113 S.Ct. 1710—was part of
that effort. Brecht, like this Court's other equitable doctrines restricting habeas relief, stems
ultimately from the discretion preserved by Congress's habeas statutes.

“Congress later introduced its own reforms in AEDPA, instructing that, if a state court has
adjudicated the petitioner's claim on the merits, a federal court ‘shall not’ grant habeas relief
‘unless’ the state court's decision was (1) ‘contrary to’ or an “‘unreasonable application of” clearly
established federal law, as determined by the decisions of this Court, or (2) based on an
‘unreasonable determination of the facts’ presented in the state-court proceeding. 28 U.S.C.
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§ 2254(d). AEDPA thus left intact the equitable discretion invested in federal courts by earlier
federal habeas statutes.”

“(c) Mr. Davenport's two arguments in defense of the Sixth Circuit's decision lack merit.”

“(1) Mr. Davenport argues that because the AEDPA inquiry represents a logical subset of the
Brecht test, the Sixth Circuit necessarily found that he satisfied AEDPA when he satisfied Brecht.
That argument is mistaken. Proof of prejudice under Brecht does not equate to a successful showing
under AEDPA. The inquiries under Brecht and AEDPA are different. Where AEDPA asks whether
every fair-minded jurist would agree that an error was prejudicial, Brecht asks only whether a
federal habeas court itself harbors grave doubt about the petitioner's verdict. The legal materials a
court may consult when answering each test also differ. Where AEDPA requires state-court
decisions to be measured against this Court's clearly established holdings, Brecht invites analysis
based on the whole body of law. Assuming that the Sixth Circuit's analysis was enough to satisfy
Brecht, it was not enough to warrant eligibility for relief under AEDPA.”

“(2) Mr. Davenport argues that this Court's precedents in Fry v. Pliler, 551 U.S. 112, 127 S.Ct.
2321, 168 L.Ed.2d 16 (2007), and Davis v. Ayala, 576 U.S. 257,135 S.Ct. 2187, 192 L.Ed.2d 323
(2015), require a ruling in his favor. But the holding in neither case helps Mr. Davenport, and
neither case resolved the question now before the Court. Instead, Mr. Davenport focuses on a brief
passage from Fry, repeated in Ayala—"it certainly makes no sense to require formal application of
both tests (AEDPA/Chapman and Brecht) when the latter obviously subsumes the former,” 551
U.S,, at 120, 127 S.Ct. 2321—that he believes supports the theory that a court may grant relief
without applying AEDPA. It does not. In any event, this Court has long stressed that ‘the language
of an opinion is not always to be parsed as though we were dealing with [the] language of a statute.”’
Reiter v. Sonotone Corp.,442 U.S. 330,99 S.Ct. 2326, 60 L.Ed.2d 931 (1979). The Court will not
override a lawful congressional command on the basis of curated snippets extracted from decisions
with no reason to pass on the arguments Mr. Davenport presses here.”

“(d) Even assuming that Mr. Davenport's claim can survive Brecht, he cannot satisfy AEDPA. Mr.
Davenport argues the Michigan Court of Appeals’ disposition of his shackling claim is contrary to,
or an unreasonable application of, this Court's decision in Holbrook v. Flynn, 475 U.S. 560, 106
S.Ct. 1340, 89 L.Ed.2d 525 (1986). Holbrook rejected the defendant's claim that he was denied a
fair trial due to the prejudicial effect of supplemental courtroom security on the jury. Id., at 562, 106
S.Ct. 1340. The language in Holbrook Mr. Davenport highlights casts doubt only on attempts to
assess trial prejudice based on speculative testimony by prospective jurors. Nothing in Holbrook
is inconsistent with the Michigan Court of Appeals’ reliance on post-trial testimony from actual
jurors concerning the effect on deliberations of security measures at Mr. Davenport's trial. Nor did
the Michigan court unreasonably apply Chapman when it found that the prosecution had
established Mr. Davenport's shackling was harmless beyond a reasonable doubt. This Court cannot
say that every fairminded jurist applying Chapman must reach a different conclusion. Similarly,
the Court cannot say that every fairminded court would have both identified and adopted Mr.
Davenport's forfeited theory that his shackling might have influenced the jury toward a first-degree,
rather than second-degree, murder conviction.”

C. All Writs Act Curtailed in Habeas Proceedings

Shoop v. Twyford, 142 S.Ct. 2037 (U.S., Roberts, 2022).
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“Respondent Raymond Twyford was convicted by an Ohio jury of aggravated murder and other
charges and was sentenced to death. The Ohio appellate courts affirmed his conviction and
sentence. Twyford then sought state postconviction relief, claiming that his trial counsel was
ineffective for failing to present evidence of a head injury Twyford sustained as a teenager. The
Ohio courts rejected his claim, concluding that trial counsel had simply presented a competing
psychological theory for Twyford’s actions. Twyford then filed a petition for federal habeas relief.
The District Court dismissed most of Twyford’s claims as procedurally defaulted but allowed a few
to proceed. He then moved for an order compelling the State to transport him to a medical facility,
arguing that neurological testing would plausibly lead to the development of evidence to support
his claim that he suffers neurological defects. The District Court granted Twyford’s motion under
the All Writs Act, which authorizes federal courts to ‘issue all writs necessary or appropriate in aid
of their respective jurisdictions and agreeable to the usages and principles of law.” 28 U.S.C.
§1651(a). The Court of Appeals affirmed. Both courts concluded that it was unnecessary to
consider the admissibility of any resulting evidence prior to ordering the State to transport Twyford
to gather it.

“Held: A transportation order that allows a prisoner to search for new evidence is not ‘necessary
or appropriate in aid of” a federal court’s adjudication of a habeas corpus action when the prisoner
has not shown that the desired evidence would be admissible in connection with a particular claim
for relief.”

“(a) The State argues that the All Writs Act does not authorize the issuance of transportation orders
for medical testing at all. The State also argues that the order issued in this case was not ‘necessary
or appropriate in aid of” the District Court’s jurisdiction because Twyford failed to show that the
evidence he hoped to find would be useful to his habeas case. Because this Court agrees with the
State’s second argument, it does not address the first.

“In habeas cases such as this, the Antiterrorism and Effective Death Penalty Act (AEDPA) restricts
a federal court’s authority to grant relief. AEDPA provides that a federal habeas court cannot grant
relief in a case adjudicated on the merits in state court unless the state court (1) contradicted or
unreasonably applied this Court’s precedents, or (2) handed down a decision ‘based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.” §§2254(d)(1)«2). AEDPA also restricts the ability of a federal habeas court to
develop and consider new evidence, limiting review of factual determinations under §2254(d)(2)
to ‘the evidence presented in the State court proceeding,” and review of legal claims under
§2254(d)(1) ‘to the record that was before the state court.” Cullen v. Pinholster, 563 U.S. 170, 181.
A federal court may admit new evidence only in two limited situations: Either the claim must rely
on a ‘new’ and ‘previously unavailable’ ‘rule of constitutional law’ made retroactively applicable
by this Court, or it must rely on “a factual predicate that could not have been previously discovered
through the exercise of due diligence.” §2254(e)(2)(A). But before a federal court may decide
whether to grant an evidentiary hearing or ‘otherwise consider new evidence’ under §2254(e)(2),
it must first determine that such evidence could be legally considered in the prisoner’s case. Shinn
v. Martinez Ramirez, 596 U.S. — , —. That is because a federal court ‘may never needlessly
prolong a habeas case, particularly given the essential need to promote the finality of state
convictions.” /d., at — (internal quotation marks omitted).

“Twyford’s transportation request was granted under the All Writs Act. This Court has held that

the All Writs Act cannot be used to circumvent statutory requirements or otherwise binding
procedural rules. See Pennsylvania Bureau of Correction v. United States Marshals Service, 474
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U.S. 34, 43. In federal habeas proceedings, AEDPA provides the governing rules. And this Court’s
precedents explain that a district court must consider AEDPA’s requirements before facilitating the
development of new evidence. By the same token, if an order issued under the All Writs Act
enables a prisoner to fish for unusable evidence, such a writ would not be ‘necessary or appropriate
in aid of” the federal court’s jurisdiction, as all orders issued under the Act must be. §1651(a).
‘[Gluided by the general principles underlying [this Court’s] habeas corpus jurisprudence,’
Calderon v. Thompson, 523 U.S. 538, 554, a writ that enables a prisoner to gather evidence that
would not be admissible would ‘needlessly prolong’ resolution of the federal habeas case, Shinn,
596 U.S., at _ , and frustrate the ‘State’s interest| ] in finality,” Calderon, 523 U.S., at 556. A
federal court order requiring a State to transport a prisoner to a public setting not only delays
resolution of his habeas case, but may also present serious risks to public safety. Commanding a
State to take such risks so that a prisoner can search for unusable evidence would not be a
‘necessary or appropriate’ means of aiding a federal court’s limited habeas review.”

“(b) The District Court and Court of Appeals in this case concluded that directing the State to
transport Twyford to a medical facility would aid the adjudication of his habeas petition, but they
never determined how this could aid his cause. For the reasons discussed, that was error. Applying
the proper standard here is straightforward. Twyford never explained how the results of the
neurological testing could be admissible in his habeas proceedings, and it is hard to see how they
could be, since the District Court’s AEDPA review is limited to ‘the record that was before the
state court,” Pinholster, 563 U.S., at 181, and Twyford made no attempt to explain how that bar
would be inapplicable in his case. Twyford suggested that the results of his brain testing could
‘plausibly’ bear on the question whether to excuse procedural default, but he did not identify the
particular defaulted claims nor explain how the testing would allow him to resurrect those claims.”

Miscellaneous New Statutes

A. Correctional Institutions; Limitations on Use of Restraints on Pregnant Inmates
Chapter 1041, Public Acts 2022, adding T.C.A. § 41-51-202 eff. July 1, 2022.
41-51-202.

“(a) Except as provided in subsection (b), beginning on the date on which a pregnancy is known
to a law enforcement agency and confirmed by a healthcare professional, an inmate in the custody
of a correctional institution must not be placed in restraints.

“(b) The prohibition under subsection (a) does not apply if:
(1) Aninmate is restrained solely by handcuffs in front of her body during internal escort or
at any time outside of the incarceration facility;
(2) An appropriate corrections officer makes a determination that:
(A) The inmate is an immediate and credible flight risk that cannot reasonably be
prevented by other means;
(B) The inmate poses an immediate and serious threat of harm to herself, the unborn
child, or others that cannot reasonably be prevented by other means; or
(C) The custody or classification level of the inmate requires the use of restraints; or
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(3) A healthcare professional responsible for the health and safety of the inmate determines
that the use of restraints is appropriate for the medical safety of the inmate or the unborn
child.

“(c) If restraints are used pursuant to an exception under subsection (b), only the least restrictive
restraints may be used that are necessary to prevent harm to the inmate, unborn child, or others, or
to prevent the risk of escape.

“(d) The exceptions under subsection (b) must not be applied:
(1) To place restraints around the ankles, legs, or waist of an inmate who is in labor or
delivery;
(2) To restrain an inmate's hands behind her back; or
(3) To attach an inmate to another inmate. . . .”

B. Sex Offenders; Prohibition Against Renting Out Swimming Pool or Other Recreational Water
Feature

Chapter 1058, Public Acts 2022, amending T.C.A. § 40-39-215(b) eff. July 1, 2022.

“(b) While mandated to comply with the requirements of this chapter, it is an offense for a sexual
offender, violent sexual offender, or a violent juvenile sexual offender, if the offender's victim was
a minor, to knowingly rent or offer for rent a swimming pool, hot tub, or other body of water to be
used for swimming that is located on property owned or leased by the offender or is otherwise
under the control of the offender.”

C. Mental Health Treatment Programs
Chapter 1071, Public Acts 2022, adding T.C.A. §§ 16-19-101-108 eff. May 25, 2022.

This chapter establishes the framework to expand mental health treatment courts to all counties in
the state.

D. Victim’s Rights; Criminal Proceedings Notification System
Chapter 1140, Public Acts 2022, adding T.C.A. § 40-38-507 eff. June 3, 2022.

“(a) As an extension of the existing victim notification system created by this part, the Tennessee
sheriffs' association shall establish a criminal proceedings notification system as a pilot program
for the purpose of increasing the transparency and efficiency of the criminal justice process by
providing timely information about each stage of the criminal process to interested parties.

“(b) The information in the criminal proceedings notification system must be available twenty-four
(24) hours per day over the telephone, through the internet, or by email. Any interested party may
register with the Tennessee sheriffs' association to be automatically notified:

(1) At least twenty-four (24) hours before any hearing in the matter for which the person
registered, including, but not limited to, bail hearing, pretrial hearings, trial, and
sentencing. The notice must include information on what type of hearing will occur and
the date, time, and location for the hearing; and
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(2) No more than twenty-four (24) hours after a hearing was conducted in the matter for
which the person registered. The notice must include information on whether the hearing
occurred as scheduled and, if so, a brief summary of the outcome of the hearing.

“(c) Funding for the criminal proceedings notification system must be appropriated by the general
assembly, and moneys from the statewide automated victim information and notification system
fund created in § 67-4—602(h)(2) must not be used for the criminal proceedings notification system.

“(d) The pilot program established by this section begins July 1, 2022, and ends June 30, 2025.”
E. Drug Offender Registry
Chapter 654, Public Acts 2022, adding T.C.A. § 39-17-436(g) eff. Mar. 15, 2022.

“(g) The Tennessee bureau of investigation shall remove from the registry the name and other
identifying information of persons who are convicted of a violation of the offenses described in
subsection (a) upon receipt of notice of the death of such person. Bureau officials shall verify the
person's death by checking the social security death index, obtaining a copy of the offender's
certificate of death, or obtaining court documentation, a law enforcement report, or any other
credible documentation as determined by the bureau.”

F. Rules of the Road; Speeding; Removal of Points from Record
Chapter 710, Public Acts 2022, adding T.C.A. § 55-8-207 eff. July 1, 2022.

“A person who is charged with speeding and subsequently convicted and who successfully
completes a department-approved defensive driving course within ninety (90) days of the
conviction shall have the points charged to the person's driving record for the speeding conviction
removed; provided, that five (5) points is the maximum number of points that may be removed
from the person's driving record. This section may be applied to only one (1) speeding offense for
each driving course completed and only once in a four-year period.”

2022 Changes to Federal Rules of Criminal Procedure

Federal Rule of Criminal Procedure 16 amended eff. Dec. 1, 2022.

“Rule 16. Discovery and Inspection

“(a) Government’s Disclosure.

(1) Information Subject to Disclosure.

% sk sk sk sk
(G) Expert Witnesses.
(1) Duty to Disclose. At the defendant’s request, the government must disclose to the
defendant, in writing, the information required by (iii) for any testimony that the

government intends to use at trial under Federal Rules of Evidence 702, 703, or 705
during its case-in-chief, or during its rebuttal to counter testimony that the defendant has
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timely disclosed under (b)(1)(C). If the government requests discovery under the second
bullet point in (b)(1)(C)(i) and the defendant complies, the government must, at the
defendant’s request, disclose to the defendant, in writing, the information required by (iit)
for testimony that the government intends to use at trial under Federal Rules of Evidence
702, 703, or 705 on the issue of the defendant’s mental condition.

(i1) Time to Disclose. The court, by order or local rule, must set a time for the government
to make its disclosures. The time must be sufficiently before trial to provide a fair
opportunity for the defendant to meet the government’s evidence.

(iii) Contents of the Disclosure. The disclosure for each expert witness must contain:

* a complete statement of all opinions that the government will elicit from the
witness in its casein-chief, or during its rebuttal to counter testimony that the
defendant has timely disclosed under (b)(1)(C);

» the bases and reasons for them;

» the witness’s qualifications, including a list of all publications authored in the
previous 10 years; and

» alist of all other cases in which, during the previous 4 years, the witness has
testified as an expert at trial or by deposition.

(iv) Information Previously Disclosed. If the government previously provided a report
under (F) that contained information required by (iii), that information may be referred
to, rather than repeated, in the expert-witness disclosure.

(v) Signing the Disclosure. The witness must approve and sign the disclosure, unless the
government:
»  states in the disclosure why it could not obtain the witness’s signature through
reasonable efforts; or
*  has previously provided under (F) a report, signed by the witness, that contains
all the opinions and the bases and reasons for them required by (iii).

(vi) Supplementing and Correcting a Disclosure. The government must supplement or

correct its disclosures in accordance with (c).
skosk ok ok ok

“(b) Defendant’s Disclosure.

(1) Information Subject to Disclosure.
% sk ok sk ok

(C) Expert Witnesses.

(1) Duty to Disclose. At the government’s request, the defendant must disclose to the

government, in writing, the information required by (iii) for any testimony that the

defendant intends to use under Federal Rule of Evidence 702, 703, or 705 during the

defendant’s case-in-chief at trial, if:

» thedefendant requests disclosure under (a)(1)(G) and the government complies;
or

» the defendant has given notice under Rule 12.2(b) of an intent to present expert
testimony on the defendant’s mental condition.
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(i1) Time to Disclose. The court, by order or local rule, must set a time for the
defendant to make the defendant’s disclosures. The time must be sufficiently before
trial to provide a fair opportunity for the government to meet the defendant’s
evidence.

(1i1) Contents of the Disclosure. The disclosure for each expert witness must contain:

* a complete statement of all opinions that the defendant will elicit from the
witness in the defendant’s case-in-chief;

» the bases and reasons for them;

» the witness’s qualifications, including a list of all publications authored in the
previous 10 years; and

» alist of all other cases in which, during the previous 4 years, the witness has
testified as an expert at trial or by deposition.

(iv) Information Previously Disclosed. If the defendant previously provided a report
under (B) that contained information required by (iii), that information may be
referred to, rather than repeated, in the expert-witness disclosure.

(v) Signing the Disclosure. The witness must approve and sign the disclosure, unless

the defendant:

» states in the disclosure why the defendant could not obtain the witness’s
signature through reasonable efforts; or

*  has previously provided under (F) a report, signed by the witness, that contains
all the opinions and the bases and reasons for them required by (iii).

(vi) Supplementing and Correcting a Disclosure. The defendant must supplement or
correct the defendant’s disclosures in accordance with (c).”
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EVIDENCE

Rule 404(b); Prior Bad Acts
A. Evidence of Gang Membership
State v. Reynolds, 635 S.W.3d 893 (Tenn., Bivins, 2021).

“Jeremy Reynolds was convicted of premeditated first-degree murder at the conclusion of a jury
trial in which the State was permitted to introduce evidence related to gang membership. On
appeal, the Court of Criminal Appeals concluded that the evidence of premeditation was legally
insufficient and reversed the conviction. The intermediate appellate court noted that the evidence
was legally sufficient to support a conviction for the lesser-included offense of second-degree
murder, but it nevertheless remanded for a new trial based on its determination that the trial court
had abused its discretion in admitting certain pieces of evidence related to gang membership. We
accepted the State's appeal. After a thorough review of the record, we conclude that the evidence
was legally sufficient to support the conviction for premeditated first-degree murder. We further
conclude that there was no reversible error on the part of the trial court in admitting evidence
related to gang membership. Accordingly, we reverse the decision of the Court of Criminal Appeals
and reinstate Reynolds's conviction for premeditated first-degree murder.”

“From our review, the record reveals that the victim's girlfriend heard the victim's music as he
arrived home and parked across the street, prompting her to walk to the front door. She saw the
victim's face through a window in the front door, but as she began to open the door, she heard a
voice she did not recognize. Thus, the proof shows that the deadly encounter was initiated just after
the victim arrived home. Based on the forensic evidence and the hospital surveillance video, a
rational jury could conclude that the Defendant, Duncan, and an unknown third person were at the
scene. They were not invitees, since the victim did not bring anyone other than family to his house.
Thus, a rational jury also reasonably could conclude that the Defendant and his compatriots
initiated the deadly encounter. The evidence supports an inference that the victim was concerned
or sensed the danger of the encounter from the beginning, as he pulled the door shut after his
girlfriend had started to open it. Shortly thereafter, one or two gunshots rang out, followed by ‘a
bunch’ of additional gunshots. Considering all of the evidence, a rational jury could conclude not
only that the Defendant armed himself for an encounter that he initiated, but also that the Defendant
was face to face with the victim on the porch. Furthermore, a rational jury could conclude that the
Defendant shot the victim in the chest at close range. The proof also supports a conclusion that the
victim attempted to retreat when he turned away from the Defendant and headed toward the front
door, which was his only escape route. As the victim turned for the door, he was shot four times
in the back of the left arm and twice in the back. The wounds in his back were the fatal wounds.
The Defendant and his compatriots then fled the scene, leaving the victim mortally wounded on
the front porch.”

“The evidence supports the procurement and use of multiple weapons for an encounter that the
Defendant and his compatriots initiated just after the victim arrived at the scene. The evidence
further establishes the infliction of multiple wounds on the victim, including a close-range gunshot
to the chest and two gunshots to the back. The evidence also establishes that there were a ‘bunch’
of gunshots after the first gunshot or two, thus supporting an inference that the vast majority of the
victim's seven gunshot wounds occurred once the victim had begun to retreat as he turned toward
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the only available path of escape from his assailants. Although perhaps the proof supporting the
jury's finding of premeditation in this case may not be overwhelming, that is not required by the
applicable legal standards. As a result, we conclude that the proof was legally sufficient to support
the verdict, and we reverse the contrary holding of the Court of Criminal Appeals.”

“Having determined that the evidence supports the Defendant's conviction for premeditated
first-degree murder, we turn to examine whether any evidentiary issues nonetheless require that the
Defendant be granted a new trial. We first address the admission of gang-related evidence. Given
the manner in which the issue was litigated at trial and later addressed by the Court of Criminal
Appeals, we must take care to set forth with precision both what occurred below and the posture
before this Court.

“In reviewing the Defendant's direct appeal, the Court of Criminal Appeals found no error in the
trial court's admission of evidence of the fact of gang membership of the Defendant, Duncan, and
Jackson—through the testimony of Investigator Penney, the gang validation forms, and the three
photographs. Reynolds, 2020 WL 3412275, at *26. However, the Court of Criminal Appeals
determined that the trial court abused its discretion by admitting ‘background information about
the Gangster Disciples and the origins of various gang signs.’ Id. The court concluded that unfair
prejudice associated with this evidence outweighed ‘its nonexistent probative value.’ Id. The court
further determined that ‘because the jury issued a verdict contrary to the law and evidence’—that
is, a conviction for premeditated first-degree murder when the evidence was legally insufficient to
support the verdict—it could not say ‘that the improper admission of the extraneous background
gang evidence was harmless beyond a reasonable doubt.” Id.

“Having found reversible error on that basis, the intermediate appellate court went on to identify
two other instances of what it deemed to be improper evidentiary rulings to give direction to the
trial court upon remand. First, the court found improper the testimony of Officer Early that the
Hi-Point handgun was recovered from Jackson's car during an investigation of two robberies. The
court stated that the evidence linking the gun to robberies unrelated to the killing of the victim ‘was
wholly irrelevant to the Defendant's case and should have been excluded.” Id. at *27. Second, the
court found improper the mention of the names of gang members unconnected to the case, stating
that such evidence was ‘irrelevant and improperly admitted.” Id. In neither instance did the court
engage in an analysis of whether the error was or was not harmless. See id.”

“Tennessee law provides that proof of other crimes, wrongs, or acts committed by the defendant
is not admissible to prove the defendant's propensity to commit a crime. See Tenn. R. Evid. 404(b).
See generally State v. Rodriguez, 254 S.W.3d 361, 375-76 (Tenn. 2008) (discussing general
exclusion of propensity evidence). The trial court admitted evidence that the Defendant, Duncan,
and Jackson were members of the Gangster Disciples. The parties agree that the admissibility of
evidence that the Defendant was a gang member is governed by Tennessee Rule of Evidence
404(b). Rule 404(b) provides:

Other Crimes, Wrongs, or Acts. — Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show action in conformity with the character trait.
It may, however, be admissible for other purposes. The conditions which must be satisfied
before allowing such evidence are:

(1) The court upon request must hold a hearing outside the jury's presence;
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(2) The court must determine that a material issue exists other than conduct conforming
with a character trait and must upon request state on the record the material issue, the
ruling, and the reasons for admitting the evidence;

(3) The court must find proof of the other crime, wrong, or act to be clear and convincing;
and

(4) The court must exclude the evidence if its probative value is outweighed by the danger
of unfair prejudice.

“The record in this case demonstrates that the trial court complied with the structure detailed in
Rule 404(b). Thus, we will reverse the trial court's decision to admit evidence of gang membership
only upon finding an abuse of discretion. See State v. Clark, 452 S.W.3d 268, 287 (Tenn. 2014);
State v. Thacker, 164 S.W.3d 208, 240 (Tenn. 2005).”

“In deciding to admit evidence that the Defendant, Duncan, and Jackson were all members of the
Gangster Disciples, the trial court found the evidence admissible for the non-propensity purposes
of: (1) proving the identity of the Defendant as the perpetrator, see State v. Gilliland, 22 S.W.3d
266,271 n.6 (Tenn. 2000) (recognizing the admissibility of Rule 404(b) evidence to prove identity),
and (2) providing necessary contextual background, see id. at 272 (recognizing the admissibility
of contextual background evidence because knowledge of events surrounding the commission of
the crime may be necessary for the jury to ‘realistically evaluate the evidence’ (quoting Albrecht
v. State, 486 S.W.2d 97, 100 (Tex. Crim. App. 1972))); see also Clark, 452 S.W.3d at 288
(identifying various non-propensity purposes to admit Rule 404(b) evidence recognized under
Tennessee law). The record demonstrated that the State did not seek to introduce evidence of gang
membership to prove that the Defendant killed the victim in conformity with his gang membership.
Instead, as the trial court observed, the evidence was relevant to prove a connection between the
Defendant, Duncan, and Jackson and thereby offered an explanation of how the Hi-Point handgun
could end up in Jackson's car three months after the victim was killed even though Jackson was not
at the scene on the night of the shooting. The trial court also found that the danger of unfair
prejudice associated with the evidence of gang membership did not outweigh the probative value
of the evidence. The Court of Criminal Appeals upheld the trial court's decision to admit evidence
of the fact of gang membership through Investigator Penney's testimony, the gang validation forms,
and the photographs. Reynolds, 2020 WL 3412275, at *26.

“We conclude that the trial court did not abuse its discretion in admitting the evidence of gang
membership. The record shows that the State recovered a handgun forensically linked to the crime
scene, evidence of obvious significance. Although a .45-caliber live round was recovered at the
hospital along with the Defendant's effects, the Hi-Point handgun was not. Instead, the Hi-Point
handgun was recovered from Jackson's car three months after the victim was killed. Given these
facts, an association or connection between the three men was relevant because the connection
made it more probable that the Defendant was linked to the Hi-Point handgun even though the
handgun was not located with the Defendant's effects immediately after the killing. See Tenn. R.
Evid. 401 (defining relevant evidence as ‘evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence”). Furthermore, the gang validation forms were evidence that
directly established the fact of the Defendant's, Duncan's, and Jackson's common gang
membership. The photographs helped explain how the Defendant qualified for points toward
validation in various categories on the form and provided the jury with information to evaluate the
persuasiveness of the evidence of gang membership. Thus, this evidence was relevant and
admissible because it provided important contextual background by establishing an association or
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connection between the Defendant, Duncan, and Jackson. See Gilliland, 22 S.W.3d at 271 (‘If the
contextual evidence is relevant to an issue other than criminal propensity and its probative value
is not outweighed by the danger of unfair prejudice, then that evidence may be properly
admissible.”).”

“Additionally, we agree with the courts below that the danger of unfair prejudice did not outweigh
the probative value of the evidence. The probative value of the evidence of shared gang
membership among the three men was significant. Proof of common gang membership served as
circumstantial evidence supporting an inference that the Defendant possessed a gun directly linked
to the shooting of the victim.”

“In contrast to the ruling with respect to evidence of gang membership, the Court of Criminal
Appeals concluded that the trial court abused its discretion in admitting background information
about the Gangster Disciples and the origins of various gang signs. The intermediate appellate court
further concluded that the error was not ‘harmless beyond a reasonable doubt.” Reynolds, 2020 WL
3412275, at *26.”

“We first address the testimony from Investigator Penney explaining that certain hand signs
depicted a 7, a4, and a pitchfork. Penney explained that the 7 and 4 referred to the letters G and D,
for Gangster Disciples, and that the pitchfork was also associated with Gangster Disciples. In our
view, this testimony was clearly relevant and probative in that it would assist the jury in
understanding the photographic evidence—which we determined above was properly admitted—so
that it could decide whether the State had proved that the Defendant was a member of the Gangster
Disciples. Moreover, we believe there was little danger of unfair prejudice, as we discern no undue
tendency from this testimony to suggest decision on an improper basis. Investigator Penney's
testimony was simply an explanation of the signs and how they represented a tie to the Gangster
Disciples. Nowhere was his testimony inflammatory or disquieting, and nowhere did he associate
the gang signs with violence. We conclude that the danger of unfair prejudice did not outweigh the
probative value of the testimony, and thus the trial court did not abuse its discretion in admitting
the testimony.

“We reach the same conclusion as to Investigator Penney's explanation of the six-point star. The
six-point star appeared in one of the photographs (the Defendant was wearing a six-point-star belt
buckle), and it thereby supported points attributed to the Defendant on the gang validation form.
Penney's testimony was relevant and had probative value, for without it the jury would have no idea
that the Defendant's belt buckle exhibited a tie to the Gangster Disciples. In fact, even the testimony
linking the symbol to David Barksdale—while arguably less relevant—had value, for it assisted
the jury's understanding of how the Star of David could be considered a symbol of membership in
the Gangster Disciples. Furthermore, we discern minimal danger of unfair prejudice associated with
the testimony, even that mentioning how the six-point star was a Gangster Disciples symbol
because it was a sign of reverence for David Barksdale. This testimony, like the testimony about
gang hand signs, was explanatory, not inflammatory or disquieting. Therefore, we conclude that
the danger of unfair prejudice did not outweigh the probative value of the testimony. Thus, the trial
court did not abuse its discretion in admitting the testimony.

“We next address Investigator Penney's testimony that the Gangster Disciples arose from two
different gangs in Chicago, that the Gangster Disciples fall under the ‘Folk Nation,” and that there
is another group in the gang system known as the ‘People Nation.” Although this testimony was
more background evidence than may have been necessary, we cannot conclude that there was no
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relevance to this testimony. Investigator Penney mentioned the concept of Folk Nation when
explaining how the pitchfork hand sign was a Gangster Disciples symbol. Additionally, like the
testimony about the gang signs, this testimony was explanatory rather than inflammatory, and thus
it carried minimal danger of unfair prejudice.

“We finally address one additional issue regarding evidence of background information about the
Gangster Disciples, that which drew the first contemporaneous objection from defense counsel.
Investigator Penney, testifying about the process of validating the Defendant as a Gangster
Disciples member, referred to the gang validation form. The form attributed points to the Defendant
for gang tattoo/brands. In that regard, the form identified that the Defendant had a 720 tattoo.
Investigator Penney explained that the 720 tattoo is a Gangster Disciples symbol because it refers
to one type of Gangster Disciples ideology. We conclude that this testimony was relevant to the
question of whether the Defendant was a gang member, had probative value, and had minimal
danger of unfair prejudice.

“However, as Investigator Penney explained that 720 refers to a type of Gangster Disciples
ideology, he transitioned to testifying about a different type of ideology, 360. Investigator Penney
stated, “This was part of their, for lack of better terms, during this time period, this was their idea
of ‘shoot and ask questions later.” The — years later —[.]’

“This testimony carries a danger of unfair prejudice. Additionally, we fail to discern any relevance
for this particular evidence, at least not from Investigator Penney's testimony as it stands in the
record. While the existence of a 360 ideology conceivably could help explain the 720 ideology, the
simple fact is that Investigator Penney's testimony never connected those dots, and the Defendant's
tattoo was a 720, not a 360. Under these circumstances, we believe the trial court erred by allowing
this testimony to stand and not issuing a curative instruction.”

“From our review of the entire record, see Clark, 452 S.W.3d at 288, we conclude that the
Defendant has not carried the burden of showing that Investigator Penney's improper testimony
more probably than not affected the verdict. Penney's testimony was unfairly prejudicial in that it
attributed the ‘idea of ‘shoot and ask questions later’ © to Gangster Disciples members, and the
State's evidence sought to prove that the Defendant was a member of the Gangster Disciples.
However, Penney's testimony itself appeared to attribute the idea to the 360 ideology, and there was
never any evidence linking the Defendant to the 360 ideology. The evidence showed that the
Defendant's tattoo was a 720, not a 360. In addition, Penney's testimony also gave the impression
that the ‘shoot and ask questions later’ idea was associated with a past time period. In his testimony,
Penney linked the idea to ‘during this time period,” and followed that statement with “years later,’
at which point his testimony was interrupted by defense counsel's objection. From this testimony,
it is unclear whether the idea coincided with the time period of the victim's killing,

“We again note that the trial court gave the jury limiting instructions on three different occasions
during the trial, including at the beginning of Investigator Penney's testimony. The instructions
directed the jury not to consider evidence of the Defendant's gang membership—if the jury indeed
found the Defendant to be a gang member—to prove his disposition to commit a crime such as the
one for which he was on trial. We presume that the jury followed the trial court's instructions.
Harbison, 539 S.W.3d at 163; State v. Parker, 350 S.W.3d 883, 897 (Tenn. 2011). We do not agree
with the intermediate appellate court that the jury's verdict was contrary to the law and evidence,
and thus we do not conclude that the Defendant has shown by clear and convincing evidence that
the jury failed to follow the trial court's instructions. See Harbison, 539 S.W.3d at 163. Instead, we
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conclude that the Defendant has not carried the burden of showing that the improper testimony
more probably than not affected the verdict. Thus, any error in the admission of the testimony was
harmless.”

B. Impeachment by Prior Bad Act Was Reversible Error
State v. Moon, 644 S.W.3d 72 (Tenn., Page, 2022).

“On December 17, 2017, Corporal Michael Wilder was on patrol near apartments he previously
searched for drug trafficking when he saw a black sports utility vehicle with spray-painted
windows. Corporal Wilder drove by the vehicle and observed four individuals he believed to be
avoiding him. He parked in a side alley and watched the vehicle, noticing the occupants entering
and exiting the vehicle to walk to a trailer park on the other side of the road. Corporal Wilder
considered this to be strange behavior and drove through the trailer park ‘to figure out what [was]
going on.” At the trailer park, Corporal Wilder observed several people outside, including one man
who lowered his head and ran up to a trailer when he saw Corporal Wilder approaching.

“Corporal Wilder spoke with Larry Woods, an employee of the trailer park, outside of Mr. Woods’
trailer. Corporal Wilder asked Mr. Woods who was inside the trailer, and Mr. Woods told Corporal
Wilder it was Defendant. Corporal Wilder asked Mr. Woods to retrieve Defendant from the trailer,
and Mr. Woods complied. Defendant emerged from the trailer, standing atop a set of steps.
Corporal Wilder believed Defendant appeared ‘fidgety’ and ‘nervous’ and that Defendant's
breathing ‘start[ed] to pick up.” To Corporal Wilder, these were signs of ‘evasion’ or ‘possible
violence.” Corporal Wilder noticed a plastic bag inside Defendant's mouth that he believed
contained methamphetamine. He instructed Defendant to spit out the plastic bag, and a tussle
ensued between Corporal Wilder and Defendant. Precisely what happened during that conflict is
at the core of this case.

“According to Corporal Wilder, Defendant began cursing and actively fighting against him.
Corporal Wilder testified that, during the scuffle, Defendant pulled a gun and held it against
Corporal Wilder's abdomen. Corporal Wilder tried to get the gun away from Defendant. He
believed Defendant was attempting to use deadly force against him. According to Corporal Wilder,
as a ‘last resort’ he pushed Defendant back and shot at him.

“Defendant's version of events differs substantially. While he admitted he had a gun in the
waistband of his pants that day, Defendant insisted he did not fight against Corporal Wilder and he
never took the gun out. Rather, Defendant claimed that the gun fell out of his pants and underneath
him after Corporal Wilder shot him.

“It is undisputed that Corporal Wilder shot Defendant five times. Defendant was transported to a
hospital in Alabama for medical treatment, and his arrest warrant was issued by the General
Sessions Court on December 21, 2017, while he was still hospitalized. The record indicates that
Defendant was served with the warrant for his arrest and incarcerated in Tennessee on January 24,
2018.

“On April 10, 2018, Defendant was indicted for attempted first-degree murder, resisting arrest,
aggravated assault, and two counts of unlawful employment of a firearm during the commission
of or attempt to commit a dangerous felony.”
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“Before the trial began, the State moved to dismiss three counts of the indictment: Count 2
(resisting arrest), Count 3 (aggravated assault), and Count 4 (one count of unlawful employment
of a firearm during the commission of or attempt to commit a dangerous felony). Thus, the trial
proceeded against Defendant on Count 1 (attempted first-degree murder), and Count 5 (unlawful
employment of a firearm during the commission of or attempt to commit a dangerous felony). The
trial began on February 11, 2019, and concluded on February 14, 2019.

“In addition to Defendant and Corporal Wilder, the court heard testimony from several other law
enforcement officers and eyewitnesses. Most notably, and relevant to the issues presented on appeal
before this Court, the State called as a witness Detective Karl Pyrdom. Detective Pyrdom testified
that he arrived at the scene after Officer Wilder called for backup. He arrived in time to see a
‘scuffle,” and ran toward the trailer. He heard Corporal Wilder shouting instructions but did not hear
him tell Defendant to drop a weapon. He stated that he could not see either party's hands and that
he could not see Defendant holding a weapon. After gunshots were fired, Detective Pyrdom was
instructed by Officer Wilder to ‘get that gun,” and Detective Pyrdom testified that he picked up a
weapon that he saw on the ground at the foot of the steps to the trailer.

“The defense, in turn, called eyewitness Larry Woods. Mr. Woods described witnessing the
altercation from close range. He emphasized that he did not see Defendant holding a gun and that,
after Corporal Wilder shot Defendant, he did not initially see a gun on the ground. He later saw
Detective Pyrdom kick a gun out from under Defendant, who was lying on the ground. Mr. Woods
son, Donald, was also present at the scene and testified that he never saw a gun in Defendant's hand.
In addition, J.J., a friend of Defendant's who was fourteen years old at the time of the incident,
testified that he saw Defendant place a gun in his pants prior to the altercation with Corporal
Wilder. He stated that he observed the altercation and that there was not a gun in Defendant's hands.

“The jury convicted Defendant of the lesser-included offense of attempted second-degree murder
and also convicted him of unlawful employment of a firearm during the commission of or attempt
to commit a dangerous felony. The trial court sentenced Defendant to consecutive sentences of ten
years for the attempted second-degree murder conviction and six years for the employment of a
firearm conviction, for a total effective sentence of sixteen years imprisonment.

“The Court of Criminal Appeals affirmed the judgments of the trial court. See State v. Moon, No.
M2019-01865-CCA-R3-CD, 2021 WL 531308, at *1 (Tenn. Crim. App. Feb. 12, 2021), perm.
app. granted, (Tenn. May 13, 2021).”

“Larry Woods was called as a defense witness at trial. During cross-examination, the State sought
to question him about his prior bad acts. Mr. Woods was an employee at the trailer park where the
incident occurred, and it was his trailer at which the incident took place. Mr. Woods had known
Defendant for approximately twelve to thirteen years. During direct testimony, Mr. Woods testified
that Defendant asked to use the restroom inside his residence, and Mr. Woods obliged. While
Defendant was inside the trailer, Corporal Wilder pulled his car into the trailer park. Mr. Woods
testified that he approached the Corporal's vehicle and asked if he could help him. Corporal Wilder
responded that Mr. Woods had a lot of people in his yard that day. Mr. Woods said he did not see
a problem with that and people were outside because the sun was out after a period of bad weather.
Corporal Wilder asked Mr. Woods if he could speak with Defendant. Mr. Woods found Defendant
in the trailer and told him that the Corporal would like to speak with him. Thereafter, Mr. Woods
continued looking for something in his yard, and Defendant emerged from the trailer.
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“Continuing his direct testimony, Mr. Woods stated that Defendant was not upset or cursing during
the ensuing conversation between Corporal Wilder and Defendant. This directly contradicted
Corporal Wilder's testimony. At some point during the conversation, Defendant asked Corporal
Wilder if he could have a beer. Another man who was present during the incident gave a beer to
Defendant, and Corporal Wilder did not respond to Defendant's drinking a beer. Mr. Woods
testified that he never heard Corporal Wilder mention Defendant being under arrest and he never
heard Defendant say he would not allow Corporal Wilder to arrest him.

“Defense counsel asked Mr. Woods what led Corporal Wilder to ‘put his hands on” Defendant. Mr.
Woods responded that he did not know but heard Defendant say ‘Why have you got to be like
that?” and Corporal Wilder say ‘Stop, or I'm going to taze you.” Mr. Woods testified that Corporal
Wilder then ‘jumped back and shot’ Defendant. Defendant fell off the stairs he was standing on and
was lying on the ground on his back. Throughout his testimony, Mr. Woods unequivocally
maintained that he did not see Defendant with a gun during the altercation. When asked whether
he would have been able to see a gun if Defendant was holding one, Mr. Wilder stated: ‘I was three
feet away. I stepped back around where I could see, you know. If he would have had a gun, I would
have seen the gun. I didn't see no gun.” According to Mr. Woods, after shooting Defendant,
Corporal Wilder turned the gun on Mr. Woods. Mr. Woods testified that he put his hands up. Mr.
Woods did not see a gun on the ground near Defendant. After the shooting, officers found it and
kicked it out from under Defendant.

“On cross-examination, without any apparent foundation, the State very quickly began to question
Mr. Woods about whether he sold methamphetamine out of his trailer. Defense counsel objected
to the line of questioning and the court excused the jury. The court conducted a jury-out hearing,
during which defense counsel argued that the State had no basis to pursue this line of questioning,
The State responded by saying that Mr. Woods had been indicted for selling drugs to a confidential
informant three months prior to the incident at issue. According to the State, the evidence that Mr.
Woods sold methamphetamine showed Mr. Woods ‘ha[d] motivation not to be completely honest
with what happened that day.” The State insisted that ‘the fact that [Mr. Woods] is a drug dealer
selling drugs from that location would suggest maybe he is not going to be fully cooperative with
police.” Without any additional proof, the trial court found the evidence relevant and that any
potential unfair prejudice was outweighed by the probative value. The State then introduced the
indictments against Mr. Woods for identification purposes only — not as evidence. The trial court
warned Mr. Woods about implicating himself in a crime and recessed for the day to allow Mr.
Woods to consult with counsel.

“When trial resumed the next morning, defense counsel renewed his objection to the questioning
of Mr. Woods. The trial court once again overruled the objection, finding that the allegation that
Mr. Woods was selling drugs was probative “as it gives a complete story of motivation| ], bias, and
other things that involve witnesses and a complete story of the crime.” The jury returned to the
courtroom, and as the prosecution resumed its questioning, Mr. Woods invoked his Fifth
Amendment privilege against self-incrimination regarding the indicted drug sales. Later in the trial
after Defendant's testimony, the trial court returned to its earlier ruling concerning Mr. Woods’ drug
charges and noted that his prior bad acts had been proven by clear and convincing evidence.

“Tennessee Rule of Evidence Rule 404(b) states as follows:

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show action in conformity with the character trait.
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It may, however, be admissible for other purposes. The conditions which must be satisfied
before allowing such evidence are:

(1) The court upon request must hold a hearing outside the jury's presence;

(2) The court must determine that a material issue exists other than conduct conforming
with a character trait and must upon request state on the record the material issue, the
ruling, and the reasons for admitting the evidence;

(3) The court must find proof of the other crime, wrong, or act to be clear and
convincing; and

(4) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

“We note that Rule 404(b) has been held to only apply to criminal defendants. State v. Stevens, 78
S.W.3d 817, 837 (Tenn. 2002). However, the unusual 404(b) type of evidence at issue here falls
under Tennessee Code Annotated section 24-7-125 (2017), which is essentially identical to Rule
404(b) except for the following language of the statute: ‘[i]n a criminal case, evidence of other
crimes, wrongs, or acts is not admissible to prove the character of any individual, including a
deceased victim, the defendant, a witness, or any other third party, in order to show action in
conformity with the character trait.” Tenn. Code Ann. § 24-7-125 (known as the ‘Channon
Christian Act” which expanded Rule 404(b)’s protections to all witnesses in a criminal case). Thus,
section 24-7-125 makes Mr. Woods, as a witness, within the scope of people against whom this
evidence is to be excluded.

“Obviously, the type of evidence the State successfully sought to admit against Mr. Woods falls
squarely within the scope of evidence excluded by Rule 404(b) and section 24-7-125. The State was
attempting to prove Mr. Woods was of bad character in order to show he was acting in conformity
therewith when testifying. The Court of Criminal Appeals provided a lengthy and thorough
examination of precisely why the questioning of Mr. Woods was in error. It concluded that the trial
court's decision to allow the State to cross-examine the witness regarding prior bad acts violated
Tennessee Rule of Evidence 404(b) because the prior bad acts had not been proven by clear and
convincing evidence, the evidence was not relevant to any material issue, the evidence was not
admissible to give the ‘complete story,” and the evidence could not be used to establish bias. Moon,
2021 WL 531308, at *13-*14. Indeed, neither party appears to take issue with this portion of the
Court of Criminal Appeals’ holding.

“Defendant instead argues that the Court of Criminal Appeals improperly determined that the trial
court's error was harmless. As this Court has previously explained:

The harmlessness of non-constitutional errors is analyzed using the framework provided by
[Tennessee Rule of Appellate Procedure] 36(b). Where an error is not of a constitutional
variety, Tennessee law places the burden on the defendant who is seeking to invalidate his or
her conviction to demonstrate that the error “more probably than not affected the judgment or
would result in prejudice to the judicial process.’

“State v. Rodriguez, 254 S.W.3d 361, 371-72 (Tenn. 2008) (citing Tenn. R. App. P. 36(b); State
v. Ely, 48 S.W.3d 710, 725 (Tenn. 2001); State v. Harris, 989 S.W.2d 307, 315 (Tenn. 1999)).”

“While we agree with the Court of Criminal Appeals that the improper impeachment of Mr. Woods

was error, we are inclined to disagree with its harmless error analysis. The improper impeachment
evidence arguably sullied the reputations of multiple defense witnesses—not just that of Mr.
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Woods—by emphasizing the witnesses’ association with the alleged drug dealer and their
proximity to his trailer. The ‘drug dealer’ evidence was presented by the prosecution multiple times
and in the questioning of three different witnesses. Initially, it was introduced as evidence of Mr.
Woods’ actions/character. It was also included in the prosecution's cross-examination of Defendant
himself. The evidence was again repeated in the cross-examination of Mr. Woods’ son. See Judge
v. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976) (noting that the length and repeated nature
of improper remarks by a prosecutor can impact whether they were indeed harmful).

“In our view, the evidence used to convict Defendant was not overwhelming. Four eyewitnesses
in close proximity to the incident testified that they never saw Defendant holding a gun. This
includes Detective Pyrdom, one of Corporal Wilder's fellow officers. It also includes Larry Woods,
Donald Woods (Larry Woods’ son), and J.J. (another defense witness). This does not include
Defendant himself who obviously denied he wielded a gun, stating that his gun remained in his
pants and he never pulled it out. ‘[T]he line between harmless and prejudicial error is in direct
proportion to the degree by which the proof exceeds the standard required to convict.” State v.
Toliver, 117 S.W.3d 216, 231 (Tenn. 2003) (internal citation omitted). And again, the State's proof
was not overwhelming. Corporal Wilder himself—who, as Defendant points out in his brief,
arguably had ample reasons to assert Defendant drew a gun—was the only witness to say
Defendant used a gun or otherwise struggled against him during their encounter. On the other hand,
Defendant presented multiple witnesses who gave consistent accounts undermining Corporal
Wilder's testimony. In the end, the jury viewed all of the witnesses and chose to accredit Corporal
Wilder's version of events, but it is extremely difficult to assess the impact the improper
impeachment may have had on the verdict under these particular circumstances.

“In sum, we agree with Defendant that the evidence of bad acts against Mr. Woods was not trivial
or harmless. We conclude that the improper impeachment of defense witness Larry Woods more
probably than not affected the judgment, and thus, the trial court committed reversible error.”

C. Federal Death Penalty Act Provisions
United States v. Tsarnaev, 142 S.Ct. 1024 (U.S., Thomas, 2022).

“On April 15, 2013, brothers Dzhokhar and Tamerlan Tsarnaev planted and detonated two
homemade pressure-cooker bombs near the finish line of the Boston Marathon, killing three and
wounding hundreds. Three days later, as investigators began to close in, the brothers fled. In the
process, they murdered a Massachusetts Institute of Technology campus police officer, carjacked
a graduate student, and fought a street battle with police during which Dzhokhar inadvertently ran
over and killed Tamerlan. Dzhokhar eventually abandoned the vehicle and hid in a covered boat
being stored in a nearby backyard. He was arrested the following day.

“Dzhokhar was indicted for 30 crimes, including 17 capital offenses. To prepare for jury selection,
the parties proposed a 100-question screening form, which included several questions regarding
whether media coverage may have biased prospective jurors. The District Court declined to include
a proposed question that asked each prospective juror to list the facts he had learned about the case
from the media and other sources. According to the District Court, the question was too “‘unfocused’
and ‘unguided.” Following three weeks of in-person questioning, a jury was seated. The jury found
Dzhokhar guilty on all counts, and the Government sought the death penalty.
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“At sentencing, Dzhokhar sought mitigation based on the theory that Tamerlan had masterminded
the bombing and pressured Dzhokhar to participate. In an attempt to show Tamerlan's domineering
nature, Dzhokhar sought to introduce the statements of Ibragim Todashev, who had alleged during
an FBI interview that, years earlier, Tamerlan had participated in a triple homicide in Waltham,
Massachusetts. The Government asked the trial court to exclude any reference to the Waltham
murders on the grounds that the evidence either lacked relevance or, alternatively, lacked probative
value and was likely to confuse the issues. The Government also pointed out that, because FBI
agents had killed Todashev in self-defense after he attacked them during the interview, there were
no living witnesses to the Waltham murders. The District Court excluded the evidence, and the jury
concluded that 6 of Dzhokhar's crimes warranted the death penalty.

“The Court of Appeals vacated Dzhokhar's capital sentences on two grounds. First, the court held
that the District Court abused its discretion during jury selection by declining to ask about the kind
and degree of each prospective juror's media exposure, as required by that court's decision in
Patriarca v. United States, 402 F.2d 314. Second, the court held that the District Court abused its
discretion during sentencing when it excluded evidence concerning Tamerlan's possible
involvement in the Waltham murders.

“Held: The Court of Appeals improperly vacated Dzhokhar's capital sentences.”

“(a) The District Court did not abuse its discretion by declining to ask about the content and extent
of each juror's media consumption regarding the bombings. Jury selection falls ‘particularly within
the province of the trial judge,’ Skilling v. United States, 561 U.S. 358, 386, whose broad discretion
in this area includes deciding what questions to ask prospective jurors, see Mu'Min v. Virginia, 500
U.S. 415, 427. Here, the District Court did not abuse that discretion when, recognizing the
significant pretrial publicity concerning the bombings, the court refused to allow the question at
issue because it wrongly emphasized what a juror knew before coming to court, rather than
potential bias. That decision was reasonable and well within the court's discretion.

“The rest of the jury-selection process in this case dispels any remaining doubt. The District Court
used the 100-question juror form—which asked prospective jurors what media sources they
followed and whether any of that information had caused them to form an opinion about
Dzhokhar's guilt or punishment—to cull down the number of prospective jurors. The District Court
then subjected those remaining prospective jurors to three weeks of individualized voir dire,
including questions that probed for bias. Finally, the court instructed the prospective jurors during
voir dire, and the seated jurors during trial, that their decisions must be based on the evidence
presented at trial and not any other source.

“The Court of Appeals erred when it concluded that the District Court abused its discretion by
failing to put Dzhokhar's proposed media-content question to the jury. Following its decision in
Patriarca, the court concluded that it had ‘supervisory authority’ to require the District Court, as
a matter of law, to ask the jurors that specific question. The supervisory power of federal courts,
however, does not extend to the creation of prophylactic supervisory rules that circumvent or
supplement legal standards set out in decisions of this Court. See United States v. Payner, 447 U.S.
727, 733-737.”

“(b) Nor did the District Court abuse its discretion in excluding from the sentencing proceedings

evidence of the Waltham murders. The Federal Death Penalty Act provides that, at the sentencing
phase of a capital trial, ‘information may be presented as to any matter relevant to the sentence,
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including any mitigating or aggravating factor.” 18 U.S.C. § 3593(c). But the district court may
exclude information ‘ifits probative value is outweighed by the danger of creating unfair prejudice,
confusing the issues, or misleading the jury.’ Ibid. Such evidentiary decisions are reviewed for
abuse of discretion. See United States v. Abel, 469 U.S. 45, 54. Here, Dzhokhar sought to introduce
evidence linking Tamerlan to the unsolved Waltham murders to support his mitigation defense that
Tamerlan was the ringleader of the bombing. That evidence, however, did not allow the jury to
confirm or assess Tamerlan's alleged role in the Waltham murders. The District Court did not abuse
its discretion when it reasonably excluded the evidence for its lack of probative value and potential
to confuse the jury.

“Dzhokhar's counterarguments are unconvincing. First, § 3593(c) does not violate the Eighth
Amendment. That provision falls well within the the Federal Government's ‘traditional authority’
‘to decide that certain types of evidence may have insufficient probative value to justify their
admission,” Skipper v. South Carolina, 476 U.S. 1, 11, 15 (Powell, J., concurring in judgment), and
‘to set reasonable limits upon the evidence a [capital ] defendant can submit, and control the manner
in which it is submitted,” Oregon v. Guzek, 546 U.S. 517, 526. Section 3593(c) sets up a highly
permissive regime that allows criminal defendants to introduce a wide range of normally
inadmissible evidence and channels that evidence through an individualized balancing test that
affords a capital defendant every reasonable opportunity to place relevant mitigation evidence
before the penalty-phase jury. Here, the bare inclusion of the Waltham-murders evidence risked
producing a confusing mini-trial where the only witnesses who knew the truth were dead. That the
evidence excluded by the District Court was considered reliable enough to include in a search
warrant has no bearing here, where the District Court was free to evaluate the information
independently when deciding whether to admit it under § 3593(c).

“The dissent recognizes that the District Court enjoyed significant discretion over its evidentiary
decisions. But because this is a death penalty case, the dissent scrutinizes those decisions with
particular care to find that the District Court abused its discretion. In doing so, the dissent ignores
the traditional abuse-of-discretion standard, which calls for a reviewing court to defer to the sound
judgment of a district court unless the decision was ‘manifestly erroneous.” General Elec. Co. v.
Joiner, 522 U.S. 136, 142. More specifically, the dissent suggests that a district court presiding over
death-penalty proceedings should be more hesitant to find that evidence risked confusing the jury.
But nothing in § 3593(c) suggests that Congress intended for any such hesitancy. Ultimately, the
District Court reasonably decided to exclude the evidence under § 3593(c)’s balancing test.”

D. Sex Offense Cases; Relevance of Victim’s Sexual Behavior
Tennessee Rule of Evidence 412(d)(2), amended eff. July 1, 2022.

“(d) Procedures. If a person accused of an offense covered by this Rule intends to offer under
subdivision (b) reputation or opinion evidence or under subdivision (¢) specific instances of conduct
of the victim, the following procedures apply:

(1) the person must file a written motion to offer such evidence.

* ok ok

(2) Motions required by subdivision (d)(1) shall be filed under seal. When a motion required
by subdivision (d)(1) is filed and found by the court to comply with the requirements of this
rule, the court shall hold a hearing in chambers or otherwise out of the hearing of the public
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and the jury to determine whether the evidence described in the motion is admissible. The
hearing shall be on the record, but the record shall be sealed except for the limited purposes
of facilitating appellate review, assisting the court or parties in their preparation of the case,
and to impeach under subdivision (d)(3)(iii).”

“Advisory Commission Comment [2022]
This amendment adds the requirement that motions filed by subdivision (d)(1) of the rule shall be
filed under seal.”

Privileged Communication; State Secrets Privilege
United State v. Husayn, 142 S.Ct. 959 (U.S., Breyer, 2022).

“In the aftermath of the September 11, 2001, terrorist attacks, the Central Intelligence Agency
believed that Abu Zubaydah was a senior al Qaeda lieutenant likely to possess knowledge of future
attacks against the United States. Zubaydah—currently a detainee at the Guantdnamo Bay Naval
Base—says that in 2002 and 2003 he was held at a CIA detention site in Poland, where he was
subjected to ‘enhanced interrogation’ techniques. In 2010, Zubaydah filed a criminal complaint in
Poland, seeking to hold accountable any Polish nationals involved in his alleged mistreatment at
the CIA site ostensibly located in that country. The United States denied multiple requests by
Polish prosecutors for information related to Zubaydah's claim on the ground that providing such
information would threaten national security. Zubaydah filed a discovery application pursuant to
28 U.S.C. § 1782, which permits district courts to order production of testimony or documents ‘for
use in a proceeding in a foreign ... tribunal.” Zubaydah asked for permission to serve two former
CIA contractors with subpoenas requesting information regarding the alleged CIA detention
facility in Poland and Zubaydah's treatment there. The Government intervened and asserted the
state secrets privilege in opposition to Zubaydah's discovery request.

“The District Court rejected the Government's claim that merely confirming that a detention site
was operated in Poland would threaten national security. The District Court nevertheless dismissed
Zubaydah's discovery application. It concluded that the state secrets privilege applied to operational
details concerning the CIA's cooperation with a foreign government, and that meaningful discovery
could not proceed without disclosing privileged information. On appeal, the Ninth Circuit agreed
with the District Court that much of the information sought by Zubaydah was protected from
disclosure by the state secrets privilege, but the panel majority concluded that the District Court had
erred when it dismissed the case. It believed that the state secrets privilege did not apply to publicly
known information. The panel majority also concluded that because the CIA contractors were
private parties and not Government agents, they could not confirm or deny anything on the
Government's behalf. Given these holdings, the panel majority determined that discovery into three
topics could continue: the existence of a CIA detention facility in Poland, the conditions of
confinement and interrogation at that facility, and Zubaydah's treatment at that location.

“Held: The judgment is reversed, and the case is remanded.”
Federal Bureau of Investigation v. Fazaga, 142 S.Ct. 1051 (U.S., Alito, 2022).

“Respondents Yassir Fazaga, Ali Malik, and Yasser Abdel Rahim, members of Muslim
communities in California, filed a putative class action against the Federal Bureau of Investigation
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and certain Government officials, claiming that the Government subjected them and other Muslims
to illegal surveillance under the Foreign Intelligence Surveillance Act of 1978 (FISA). FISA
provides special procedures for use when the Government wishes to conduct foreign intelligence
surveillance. Relevant here, FISA provides a procedure under which a trial-level court or other
authority may consider the legality of electronic surveillance conducted under FISA and order
specified forms of relief. See 50 U.S.C. § 1806(f). The Government moved to dismiss most of
respondents’ claims under the ‘state secrets’ privilege. See, e.g., General Dynamics Corp. v. United
States, 563 U.S. 478. After reviewing both public and classified filings, the District Court held that
the state secrets privilege required dismissal of all respondents’ claims against the Government,
except for one claim under § 1810, which it dismissed on other grounds. The District Court
determined dismissal appropriate because litigation of the dismissed claims ‘would require or
unjustifiably risk disclosure of secret and classified information.” 884 F. Supp. 2d 1022,
1028-1029. The Ninth Circuit reversed in relevant part, holding that ‘Congress intended FISA to
displace the state secrets privilege and its dismissal remedy with respect to electronic surveillance.’
965 F. 3d 1015, 1052.

“Held: Section 1806(f) does not displace the state secrets privilege.”

“(a) The case requires the Court to determine whether FISA affects the availability or scope of the
long-established ‘Government privilege against court-ordered disclosure of state and military
secrets.” General Dynamics Corp., 563 U.S., at 484. Congress enacted FISA to provide special
procedures for use when the Government wishes to conduct foreign intelligence surveillance in
light of the special national-security concerns such surveillance may present. See Clapper v.
Amnesty Int'l USA, 568 U.S. 398, 402. When information is lawfully gathered pursuant to FISA,
§ 1806 permits its use in judicial and administrative proceedings but specifies procedures that must
be followed before that is done. Subsection (f) of § 1806 permits a court to determine whether
information was lawfully gathered ‘in camera and ex parte’ if the ‘Attorney General files an
affidavit under oath that disclosure or an adversary hearing would harm the national security of the
United States.” § 1806(%).

“Central to the parties’ argumentation in this Court, and to the Ninth Circuit's decision below, is
the correct interpretation of § 1806(f). The Ninth Circuit's conclusion that Congress intended FISA
to displace the state secrets privilege rested in part on its conclusion that § 1806(f)’s procedures
applied to this case. The Government contends that the Ninth Circuit erred because § 1806(f) is a
narrow provision that applies only when an aggrieved person challenges the admissibility of
surveillance evidence. Respondents interpret § 1806(f) more broadly, arguing that it also can be
triggered when a civil litigant seeks to obtain secret surveillance information, as respondents did
here, and when the Government moves to dismiss a case pursuant to the state secrets privilege. The
Court does not resolve the parties’ dispute about the meaning of § 1806(f) because the Court
reverses the Ninth Circuit on an alternative ground.”

“(b) Section 1806(f) does not displace the state secrets privilege, for two reasons.”

“(1) The text of FISA weighs heavily against the argument that Congress intended FISA to displace
the state secrets privilege. The absence of any reference to the state secrets privilege in FISA is
strong evidence that the availability of the privilege was not altered when Congress passed the Act.
Regardless of whether the state secrets privilege is rooted only in the common law (as respondents
argue) or also in the Constitution (as the Government argues), the privilege should not be held to
have been abrogated or limited unless Congress has at least used clear statutory language. See
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II.

Norfolk Redevelopment and Housing Authority v. Chesapeake & Potomac Telephone Co. of Va.,
464 U.S. 30, 35; Jennings v. Rodriguez, 583 U.S. —, —”

“(2) Even on respondents’ interpretation of § 1806(f), nothing about the operation of § 1806(f) is
incompatible with the state secrets privilege. Although the Ninth Circuit and respondents view
§ 1806(%) and the privilege as ‘animated by the same concerns’ and operating in fundamentally
similar ways, that is simply wrong. As an initial matter, it seems clear that the state secrets privilege
will not be invoked in the great majority of cases in which § 1806(f) is triggered. And in the few
cases in which an aggrieved party, rather than the Government, triggers the application of § 1806(f),
no clash exists between the statute and the privilege because they (1) require courts to conduct
different inquiries, (2) authorize courts to award different forms of relief, and (3) direct the parties
and the courts to follow different procedures.

“First, the central question for courts to determine under § 1806(f) is ‘whether the surveillance of
the aggrieved person was lawfully authorized and conducted.” By contrast, the state secrets
privilege asks whether the disclosure of evidence would harm national security interests, regardless
of whether the evidence was lawfully obtained.

“Second, the relief available under the statute and under the privilege differs. Under § 1806, a court
has no authority to award any relief to an aggrieved person if it finds the evidence was lawfully
obtained, whereas a court considering an assertion of the state secrets privilege may order the
disclosure of lawfully obtained evidence if it finds that disclosure would not affect national security.
And under respondents’ interpretation of § 1806(f), a court must award relief to an aggrieved
person against whom evidence was unlawfully obtained, but under the state secrets privilege,
lawfulness is not determinative. Moreover, the potential availability of dismissal on the pleadings
pursuant to the state secrets privilege shows that the privilege and § 1806(f) operate differently.

“Third, inquiries under § 1806(f) and the state secrets privilege are procedurally different. Section
1806(f) allows ‘review in camera and ex parte’ of materials ‘necessary to determine’ whether the
surveillance was lawful. Under the state secrets privilege, however, examination of the evidence
at issue, ‘even by the judge alone, in chambers,’ should not be required if the Government shows
‘areasonable danger that compulsion of the evidence’ will expose information that ‘should not be
divulged’ in ‘the interest of national security.” United States v. Reynolds, 345 U.S. 1, 10.”

“(c) This decision answers the narrow question whether § 1806(f) displaces the state secrets
privilege. The Court does not decide which party's interpretation of § 1806(f) is correct, whether
the Government's evidence is privileged, or whether the District Court was correct to dismiss
respondents’ claims on the pleadings.”

Witnesses

A. Therapy Dog in Court

State v. Cox, No. E2020-01388-CCA-R3-CD (Tenn. Crim. App., Ayers, Feb. 3, 2022), perm. app.
denied June 8, 2022.

“This case arises from the sexual abuse of the minor victim by Defendant during a period of time
from September 11, 2013, until December 13, 2016. The Scott County Grand Jury returned an
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indictment against Defendant charging him with nine counts of aggravated sexual battery and one
count of continuous sexual abuse of a child. The State later obtained a superseding indictment
charging Defendant with eighty-one counts of rape of a child, one count of aggravated sexual
battery, and one count of continuous sexual abuse of a child.”

“Defendant contends that trial court erred in allowing the victim to testify at trial with the assistance
of a therapy dog because the trial court did not hold an evidentiary hearing concerning the dog's
qualifications and necessity of its use by the victim. Defendant further argues that the dog was
‘paraded’ in and out of the courtroom, ‘in front of the jury in blatant defiance of this Court's
directive.” The State asserts that the trial court did not abuse its discretion in allowing the victim
to use a therapy animal at trial.

“Rule 611 of the Tennessee Rules of Evidence charges the trial court with ‘exercis[ing] appropriate
control over the presentation of evidence and conduct of the trial when necessary to avoid abuse
by counsel.” See State v. Cazes, 875 S.W.2d 253, 260 (Tenn. 1994). The advisory commission
comments to Rule 611 of the Tennessee Rules of Evidence provides:

Nothing in these rules prohibits the court in its inherent authority from permitting a suitable
animal, toy, or support person to accompany a witness who is shown to be at risk or unable
to communicate effectively without the aid of such comfort. See State v. Juan Jose Reyes, No.
M2015-00504-CCA-R3-CD, 2016 WL 3090904 (Tenn. Crim. App., May 24, 2016), perm.
app. denied (Tenn. Sept. 23, 2016).

“Tenn. R. Evid. 611 (2017 Advisory Comment) (emphasis added).

“In State v. Reyes, 505 S.W.3d 890, 896 (Tenn. Crim. App. 2016), the sole case in Tennessee
addressing the use of a therapy dog at trial, which was referred to in the case as a “facility’ dog, this
court, relying on State v. Dye, 309 P.3d 1192, 1198 (Wash. 2013), People v. Chenault, 227 Cal.
App. 4th 1503 (Cal. Ct. App. 2014), and People v. Tohom, 969 N.Y.S. 2d 123 (NY App. Div.
2013), pointed out that ‘[w]hile the cases involving the use of a [therapy] dog during trial are not
plentiful, it is clear that the evolving law permits their use.” In Reyes, the trial court permitted the
minor victim of a sexual offense to testify at trial with use of a therapy dog. The court in Reyes
conducted a pretrial hearing on the defendant's motion in limine concerning the dog's presence in
the courtroom during the victim's testimony. Testimony concerning the dog's qualifications and its
effect on the minor witness was presented at the hearing. The State explained at the hearing that the
therapy dog would not be taken in or out of the courtroom in the jury's presence. /d. at 896. The
State also indicated that the dog would be positioned in the witness stand in such a manner that it
would be partially hidden from the jury's view. Id. Furthermore, the trial court instructed the jury
to make no inferences concerning the therapy dog's presence nor to allow sympathy to arise from
the dog's presence. /d. at 898.”

“The trial court in this case did not abuse its discretion by allowing Lucia to accompany the victim
during her testimony at trial. Although the trial court did not conduct a hearing and make explicit
findings concerning Lucia's qualifications and the necessity of the dog's use during trial, this is not
mandated by Reyes or by Rule 611 of the Tennessee Rules of Evidence. The State's motion set forth
that Lucia was trained to accompany victims who suffer from traumatic experience and further set
out Lucia's effect on the victim in this case.

154



“We disagree with Defendant's characterization that the Lucia was paraded ‘in and out of the
courtroom, in front of the jury, in blatant defiance of this court's directive.” In Reyes, this court
quoted the court in Chenault, in which the court explained that the trial court should ‘attempt to
make the presence of the support dog as unobtrusive and as least disruptive as reasonably possible.’
Reyes, 505 S.W.3d at 896 (quoting Chenault, 227 Cal. App. 4th at 1517). In this case, the witness
stand was rearranged to limit the jury's view of the dog. While Lucia was brought into the
courtroom in front of the jury, there is nothing in the record to indicate that this was done in an
obtrusive or disruptive manner. Also, the record is not clear as to whether the dog left the courtroom
in front of the jury. At the hearing on the motion for new trial, the trial court specifically stated that
it did not recall Lucia ‘having any play in a question by the jury or anything of that nature.” The
trial court further noted that the dog's presence at trial was a ‘very neutral event and would not raise
error that — that's steeped in prejudice’ and that ‘the dog was basically a non-event.” As for its
reasoning for allowing Lucia to enter the courtroom in front of the jury, the trial court said:

As far as bringing the dog in, I will do that every time because what I've learned over the years
is you don't fool the jury. You don't hide the dog because somebody will see that dog and then
all of a sudden, it takes on a life of its own. I would rather give full disclosure to what the dog
is, let them see the dog, as I recall, this may have been one -- no, in Claiborne County she fell
asleep. I mean, she just -- the dog just fell asleep. We forgot about her for about an hour. My
point is having a jury wonder about what this animal or a stuffed animal or whatever it is, is
a whole lot worse than just telling them up front, this is what this animal does, this is why it's
here, you are not to place any significance on it, you're not to have any -- it should not have
any [e]ffect on your weighing the credibility of the witnesses. It's simply here to draw comfort
for this particular witness and can be drawing comfort for any witness. I'll stand on that one
all day long. I guess I want to be in the record, because I -- fooling the jury is a mistake. You
don't leave shells left to turn over for a jury because they will wonder about it. I've had too
many questions from juries come in about what about this. You know, we didn't -- we didn't
explain that, and that potentially can lead to bad verdicts. As far as I recall, this left no
questions.

“The trial court's logic was not incorrect or unreasonable. Additionally, as was done in Reyes, the
trial court gave the jury a special instruction concerning use of the therapy dog:

The law allows either the prosecution or the defense to use a facility dog during the testimony
of witnesses. This dog is not a pet, does not belong to any witness. It is a highly trained
professional animal available for use by either side. The presence of the facility dog is in no
way to be interpreted as reflecting upon the credibility of any witness. You may not draw any
inference either favorably or negatively for or against either the prosecution or the defense
because of the dog's presence and should attach no significance to the use of a facility dog by
any side or witness.

You may also — you also may not allow any sympathy or prejudice to enter into your
consideration of the evidence during deliberations merely because of the use of a facility dog.

“See Reyes, 505 S.W.3d at 897. Jurors are presumed to follow the instructions of the trial court.
State v. Reid, 164 S.W.3d 286, 342 (Tenn. 2005). The trial court did not abuse its discretion by
allowing the victim to testify with the assistance of a therapy dog. Defendant is not entitled to relief
on this issue.”
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B. Child Victim’s Testimony by Closed Circuit Television
Chapter 1115, Public Acts 2022, amending T.C.A. § 24-7-120 eff. July 1, 2022.

The statute that allows a child victim of various crimes to testify via two-way closed circuit
television has been modified to apply to any such victim under age eighteen. The prior statute
applied to children thirteen years of age and younger.

Expert Testimony, Rules 702 and 703
A. Admissibility of Probabilistic Genotyping DNA Analysis

State v. Watkins, No. M2020-00035-CCA-R3-CD (Tenn. Crim. App., Montgomery, Dec. 16,
2021), perm. app. denied June 8, 2022.

“The Defendant, Demontez D. Watkins, was convicted by a Davidson County Criminal Court jury
of first degree felony murder; two counts of attempted first degree premeditated murder, a Class
A felony; second degree murder, a Class A felony; attempted especially aggravated robbery, a
Class B felony; and two counts of employing a firearm in the commission of a dangerous felony,
a Class C felony. See T.C.A. §§ 39-13-202(a)(2) (2018) (first degree murder), 39-13-210 (2014)
(subsequently amended) (second degree murder); 39-13-403 (2018) (especially aggravated
robbery); 39-17-1324(b)(1), (2) (2018) (employing a firearm during the commission of a dangerous
felony); 39-12-101 (2018) (criminal attempt). The trial court merged the first degree felony murder
and second degree murder convictions and imposed an effective sentence of life plus twenty-seven
years. On appeal, the Defendant contends that: (1) the evidence is insufficient to support his
convictions, (2) the trial court erred in admitting expert testimony regarding probabilistic
genotyping regarding DNA evidence, (3) the court erred in denying his motion to suppress his
pretrial statement, (4) the court erred in admitting evidence because the chain of custody was not
adequately shown, and (5) the court erred in imposing consecutive sentencing. We affirm the
judgments of the trial court.”

“The Defendant contends that the trial court abused its discretion in denying his motion to exclude
evidence related to the DNA evidence. The record reflects that the State obtained evidence which
showed, through probabilistic genotyping DNA analysis, that the DNA mixture collected from the
victim's pants pocket contained DNA that was 470,000 times more likely to have come from the
Defendant than from an unrelated person. The parties engaged in substantial pretrial litigation
regarding the State's proposed evidence. The Defendant sought exclusion of the evidence pursuant
to Tennessee Rules of Evidence 104, 702, and 703; Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 573 (1993); and McDaniel v. CSX Transportation, Inc., 955 S.W.2d 257 (Tenn. 1997).
The trial court denied the motion to exclude the evidence. The Defendant argues in his brief that
the evidence should have been excluded because (1) probabilistic genotyping and its use of a
likelihood ratio are ‘not foundationally valid’ and do not substantially assist the trier of fact in
understanding the evidence or determining a fact in issue, (2) the TrueAllele software used to
generate the analysis is not reliable because it was not properly validated in this case, and (3) the
probative value of the evidence was substantially outweighed by the danger of unfair prejudice. At
oral argument, the Defendant further refined his argument. Defense counsel argued, ‘[The
Defendant] is not arguing that probabilistic genotyping is not valid in certain circumstances. Indeed
it is.” Rather, counsel argued, the issue before this court was how many contributors could be
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involved in a mixture before the science became unreliable. The State counters that the trial court
did not abuse its discretion in admitting the evidence. Our research reflects that the question of the
admissibility of probabilistic genotyping evidence is one of first impression for a Tennessee
appellate court.

“Tennessee Rule of Evidence 702 provides the following foundation for the admission of expert
testimony:

If scientific, technical, or other specialized knowledge will substantially assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education may testify in the form of an opinion or
otherwise.

“Rule 703 provides, ‘The court shall disallow testimony in the form of an opinion or inference if
the underlying facts or data indicate lack of trustworthiness.” In McDaniel, our supreme court listed
the following nonexclusive factors a trial court may consider ‘in determining reliability’ of
proposed expert testimony:

(1) whether scientific evidence has been tested and the methodology with which it has been
tested;

(2) whether the evidence has been subjected to peer review or publication;

(3) whether a potential rate of error is known;

(4) whether ... the evidence is generally accepted in the scientific community; and

(5) whether the expert's research in the field has been conducted independent of litigation.

“955 S.W.2d at 265. Our supreme court has also said that, in assessing the reliability of an expert's
methodology, a trial court may consider the expert's qualifications and the connection between the
expert's knowledge and the basis of his or her opinion. See Brown v. Crown Equip. Corp., 181
S.W.3d 268, 274-75 (Tenn. 2005). ‘[QJuestions regarding the admissibility, qualifications,
relevancy and competency of expert testimony are left to the discretion of trial court.” McDaniel,
955 S.W.2d at 263; see State v. Ballard, 855 S.W.2d 557, 562 (Tenn. 1993). An appellate court
may disturb the trial court's ruling only if the trial court abused or arbitrarily exercised its discretion.
McDaniel, 955 S.W.2d at 263-64; see State v. Scott, 33 S.W.3d 746, 752 (Tenn. 2000).

“As regards expert evidence of DNA analysis, our legislature has recognized the general
trustworthiness and reliability of such evidence by enacting a statute providing for its admissibility:

(a) Asused in this section, unless the context otherwise requires, ‘DNA analysis’ means the

process through which deoxyribonucleic acid (DNA) in a human biological specimen is

analyzed and compared with DNA from another biological specimen for identification
purposes.

(b) (1) In any civil or criminal trial, hearing or proceeding, the results of DNA analysis, as
defined in subsection (a), are admissible in evidence without antecedent expert testimony
that DNA analysis provides a trustworthy and reliable method of identifying
characteristics in an individual's genetic material upon a showing that the offered
testimony meets the standards of admissibility set forth in the Tennessee Rules of
Evidence.

(2) Nothing in this section shall be construed as prohibiting any party in a civil or criminal
trial from offering proof that DNA analysis does not provide a trustworthy and reliable
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method of identifying characteristics in an individual's genetic material, nor shall it
prohibit a party from cross-examining the other party's expert as to the lack of
trustworthiness and reliability of such analysis.
(c) In any civil or criminal trial, hearing or proceeding, statistical population frequency
evidence, based on genetic or blood test results, is admissible in evidence to demonstrate the
fraction of the population that would have the same combination of genetic markers as was
found in a specific biological specimen. For purposes of this subsection (c), ‘genetic marker’
means the various blood types or DNA types that an individual may possess.

“T.C.A. § 24-7-118 (2017) (formerly codified at § 24-7-117).

“As we have stated, the issue of the admissibility of DNA analysis involving probabilistic
genotyping is one of first impression in Tennessee. The Defendant acknowledges that evidence of
DNA analysis is generally admissible pursuant to Code section 24-7-118 but argues that the statute
‘narrowly defines’ DNA analysis in a manner that includes *““traditional” DNA analysis’ involving
comparison of a known DNA sample with ‘a single-source sample or simple mixture of two
individuals where one of the contributors is known’ and does not contemplate ‘the subsequent
statistical analysis of the [MNPD Crime Laboratory's] findings by a computer program like
TrueAllele.” We are unpersuaded by the Defendant's argument. The record reflects that the initial
processing of the DNA evidence was completed by the MNPD Crime Laboratory and that Mr.
DeBlanc and another, unnamed individual separately concluded that the computations required for
further analysis of the mixture were beyond human capacity and that computer analysis was
needed. Cybergenetics used TrueAllele's established mathematical and statistical methodology to
complete the computations.

“The trial court conducted lengthy hearings regarding the admissibility of the DNA evidence
developed through probabilistic genotyping. After receiving the evidence, the court engaged in a
MecDaniel analysis and determined that the evidence was admissible.”

“After receiving the testimony and the voluminous documentary and audiovisual exhibits, the trial
court entered its order denying the Defendant's motion to exclude the evidence. As we have stated,
the court conducted an analysis pursuant to the Rules of Evidence and McDaniel.

“Our analysis begins with the question of whether the proper analysis of the question of
admissibility of probabilistic DNA evidence involves Code section 24-7-118, or whether the statute
does not apply and, instead, the full McDaniel analysis is proper. In that regard, we observe that
despite the lack of guidance in Tennessee specific to probabilistic genotyping evidence, our
supreme court has had the opportunity to consider whether Code section 24-7-118 applies to
different scientific methods of DNA analysis.

“To date, our supreme court has resisted efforts to limit application of the DNA admissibility statute
to only certain types of DNA analysis. In applying the statute to evidence involving polymerase
chain reaction (PCR) analysis of DNA evidence, our supreme court has said that the evidence is
admissible pursuant to the statute but that the parties ‘are nevertheless allowed to offer proof that
DNA analysis is not trustworthy and reliable’ and that such evidence ‘will go to the weight, not the
admissibility, of DNA evidence.” State v. Begley, 956 SW.2d 471, 478 (Tenn. 1997) (‘For
example, a party can challenge the reliability of a particular test in any given case by a showing of
sloppy handling of samples, failure to train the personnel performing the testing, failure to follow
protocol, and the like.’); see State v. Reid, 164 S.W.3d 286, 336 (Tenn. 2005). In a case involving
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mitochondrial DNA (mtDNA), the supreme court held that the plain language of the statute
compelled a conclusion that the trial court did not err in denying the defendant's request for a
pretrial hearing on the admissibility of DNA evidence. See Scott, 33 S.W.3d at 756-59 (‘Because
the very purpose of a McDaniel hearing is to determine the reliability of scientific or technical
evidence, it would make little sense for this Court to require such a hearing for evidence that is
statutorily admissible without antecedent testimony that it is a reliable method of identification.”).
A panel of this court has applied the statute to a question of admissibility of restriction fragment
length polymorphism (RFLP) DNA analysis and associated statistical probability evidence. See
State v. James Thomas Manning, No. M2004-03035-CCA-R3-CD, 2006 WL 163636, at *3-6
(Tenn. Crim. App. Jan. 24, 2006), perm. app. denied (Tenn. May 1, 2006).

“We acknowledge that the science regarding DNA analysis is advancing. However, the plain
language of the DNA admissibility statute is clear, and our supreme court has enforced it
accordingly: Evidence of DNA analysis involving comparison of a human biological specimen
with another biological specimen for identification purposes is admissible, and no foundational
testimony regarding trustworthiness and reliability is required, provided the evidence is otherwise
admissible in accord with the Tennessee Rules of Evidence. See T.C.A. § 24-7-118(a), (b)(1).
While a party may cross-examine a DNA expert about the trustworthiness and reliability of the
evidence, such evidence goes to the weight to be afforded the evidence, not to its admissibility. See
id. at (b)(2). The statute makes no distinction as to the admissibility of various methods of DNA
analysis, and to date, our supreme court has not recognized any exceptions to our legislature's broad
rule relative to the admissibility of DNA analysis evidence. As an intermediate appellate court, we
are compelled to follow the statutes promulgated by our legislature and are guided by our supreme
court's prior interpretations of those statutes.

“As applied to the facts of this case, Code section 24-7-118 provides for the admissibility of DNA
evidence regarding identification, and the record reflects the trial court's finding that the
probabilistic genotyping evidence offered by the State was relevant and material to the question of
the Defendant's identity as a perpetrator of the crimes. See Tenn. R. Evid. 401, 402. The court's
findings addressed the requirement of Rule 702 that the evidence must substantially assist the trier
of fact. With respect to these matters, the court stated:

Here, the Court finds the TrueAllele analysis relevant under Rule 401 because it tends to
identify the Defendant as a participant in the aggravated robbery. The State's proposed expert,
Dr. Mark Perlin, was shown to be extensively qualified, by education and experience, in the
fields of DNA interpretation and computer science. His testimony would substantially assist
the jury to understand the complex genotyping evidence.

“Although Dr. Perlin ultimately did not testify at the trial, the court accepted Cybergenetics
employee Jennifer Hornyak as an expert in forensic DNA and probabilistic genotyping at the trial.
As our supreme court has recognized, the requirement of Rule 703 that the evidence be trustworthy
has been addressed by Code section 24-7-118’s acceptance of DNA identification evidence as
trustworthy and reliable. See Begley, 956 S.W.2d at 477.

“We conclude that based on our supreme court's decisions analyzing Code section 24-7-118,
probabilistic genotyping DNA analysis is ‘DNA analysis’ encompassed by the broad language of
the statute. As a result, there is no threshold admissibility requirement pursuant McDaniel for
admission of DNA analysis which utilizes probabilistic genotyping and otherwise meets the
standards of admissibility set for in the Tennessee Rules of Evidence. The record reflects that the
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court considered and made findings relative to the relevant Rules of Evidence, and those findings
are supported by the record. We conclude that the trial court did not abuse its discretion in
admitting the evidence.

“The Defendant argues that the evidence of the likelihood ratio should have been excluded pursuant
to Tennessee Rule of Evidence 403 because its probative value was substantially outweighed by
the danger of unfair prejudice. He argues that the likelihood ratio evidence was too difficult for the
jury to understand without misinterpretation. As we have stated, the trial court found that the
probabilistic genotyping evidence would substantially assist the trier of fact, and Code section
24-7-118 provides for the admissibility of DNA identification evidence. The record reflects that the
likelihood ratio is a component of probabilistic genotyping DNA identification evidence and that
it explains the relative strength or weakness of the association between the known sample and the
unknown mixture. Thus, it is an integral part of the probabilistic genotyping DNA identification
evidence. The question of whether the likelihood ratio evidence's probative value outweighs the
danger of unfair prejudice is answered by the trial court's finding that the probabilistic genotyping
evidence was relevant, probative, and would substantially assist the trier of fact. We conclude after
areview of the record and the relevant law that Rule 403 did not bar the admission of the likelihood
ratio evidence.

“We note that the Defendant has not alleged that he was prevented from cross-examining the State's
experts about the trustworthiness and reliability of the DNA evidence. See T.C.A. § 24-7-118. In
his brief, the Defendant argues that TrueAllele has not been shown to be reliable and trustworthy
for DNA analysis for complex mixtures involving as many as seven contributors or for mixtures
that may involve related persons. The record reflects that the defense thoroughly explored these
issues at the trial, both on cross-examination of the State's witnesses and through the testimony of
a defense expert. As contemplated by the statute, the weight and credibility to be afforded to the
DNA identification evidence was placed before the jury. The Defendant is not entitled to relief on
this basis.”

B. Post-Conviction Fingerprint Analysis Act

Smith v. State, No. M2021-01339-CCA-R3-PD (Tenn. Crim. App., Easter, Mar. 23, 2022), perm.
app. denied Apr. 6, 2022.

“Petitioner, Oscar Smith, a death row inmate, appeals from the Davidson County Criminal Court's
summary dismissal of his petition requesting analysis of evidence pursuant to the Post-Conviction
Fingerprint Analysis Act of 2021. Based upon our review of the record, oral arguments, and the
parties’ briefs, we affirm the judgment of the post-conviction court.

“Over 32 years ago, Petitioner murdered his estranged wife, Judith (Judy) Lynn Smith, and her two
minor children, Chad and Jason Burnett, at their home in Nashville. State v. Smith, 868 S.W.2d 561
(Tenn. 1993). He received death sentences for each of the three murders. /d. As to the murder of
Ms. Smith, the jury found the murder was especially heinous, atrocious, or cruel and that Petitioner
committed mass murder. T.C.A. §§ 39-2-203(i)(5) and (12) (1982). In addition to these two
aggravating circumstances, the jury also found two more aggravators for the murders of the two
children: the murder was committed for the purpose of avoiding, interfering with, or preventing a
lawful arrest or prosecution and the murder was committed during the perpetration of the murder
of Ms. Smith. T.C.A. §§ 39-2-203(6) and (7) (1982). Petitioner's convictions and sentences were
upheld on direct appeal. Smith, 868 S.W.2d at 582. He was unsuccessful in his subsequent pursuit
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of state post-conviction and federal habeas corpus relief. Oscar Franklin Smith v. State, No.
01C01-9702-CR-00048, 1998 WL 345353 (Tenn. Crim. App. June 30, 1998), perm. app. denied
(Tenn. Jan. 25, 1999); Oscar Smith v. Ricky Bell, Warden, No. 3:99-0731, 2005 WL 2416504
(M.D. Tenn. Sep. 30, 2005), vacated sub nom. Smithv. Colson, 566 U.S. 901 (2012) (Order); Oscar
Smith v. Tony May, Warden, No. 18-5133, 2018 WL 7247244 (6th Cir. Aug. 22, 2018).”

“This is a case of first impression involving statutory construction of the Fingerprint Act.”

“The Fingerprint Act permits an appropriate party, such as Petitioner in this case, to file a petition,
at any time, ‘requesting the performance of fingerprint analysis of any evidence that is in the
possession or control of the prosecution, law enforcement, laboratory, or court, and that is related
to the investigation or prosecution that resulted in a judgment of conviction and that may contain
fingerprint evidence.” T.C.A. § 40-30-403. Depending on the situation, and after notice to the
prosecution and an opportunity to respond, the trial court shall or may order the requested
fingerprint analysis. Compare T.C.A. § 40-30-404(1) (the court shall order analysis if ‘[a]
reasonable probability exists that the petitioner would not have been prosecuted or convicted if
exculpatory results had been obtained through fingerprint analysis’) with T.C.A. § 40-30-405(1)
(the court may order analysis if ‘[a] reasonable probability exists that analysis of the evidence will
produce fingerprint results that would have rendered the petitioner's verdict or sentence more
favorable if the results had been available at the proceeding leading to the judgment of conviction’).
Both Sections 404 and 405 presume the evidence is still available and in such a condition
susceptible to analysis, that it has not already been subjected to the type of analysis being sought
by the petition, and that the petition is not being made to unreasonably delay execution of the
sentence. T.C.A. §§ 40-30-404(2) to (4) and 405(2) to (4). Petitioner filed his petition pursuant to
Section 405. Thus, our analysis will be confined to the terms of that section. As noted above, the
trial court has the discretion to order analysis under Section 405.

“If the trial court decides to order analysis, based upon the satisfaction of the requirements of
Section 405,

the court must select the laboratory used by the original investigating agency if the laboratory
is capable of performing the required analysis. If the laboratory used by the original
investigating agency is not capable of performing the required analysis, the court shall select
a laboratory that the court deems appropriate.

“T.C.A. § 40-30-410. The Fingerprint Act also requires the court to order both parties to produce
the reports from any previous independent fingerprint analysis. /d. § 40-30-408. Section 408
provides, in its entirety:

If evidence has previously been subjected to fingerprint analysis by either the prosecution or
defense, the court may order the prosecution or defense to provide all parties and the court with
access to the laboratory reports prepared in connection with the fingerprint analysis, as well
as the underlying data and laboratory notes. If any fingerprint or other evidence analysis was
previously conducted by either the prosecution or defense without knowledge of the other
party, the analysis shall be revealed in the motion for analysis or response, if any. If the court
orders fingerprint analysis in connection with a proceeding brought under this part, the court
shall order the production of any laboratory reports prepared in connection with the fingerprint
analysis and may, in the court's discretion, order production of the underlying data and
laboratory notes.
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“Id. It is clear this section contemplates a situation where, like in this case, a party already obtained
independent analysis before filing its petition under Section 403. Section 408 obviously precedes
Section 410 which requires a court, if it grants the petition and orders analysis, to select the original
(or similar) lab that conducted the analysis in the first instance.

“Finally, if the results of the court-ordered fingerprint analysis are not favorable to Petitioner, the
trial court is directed to dismiss the petition. T.C.A. § 40-30-412. If, however, the results are
favorable, the court shall then schedule a hearing and thereafter issue any order required by the
Rules of Criminal Procedure or the Post-Conviction Procedure Act. 1d.”

“In support of the instant petition, Petitioner again secured the services of Bright-Birnbaum on his
own accord. Bright-Birnbaum's recent ‘Declaration,’ signed and dated June 29, 2021, is attached
to the petition. Bright-Birnbaum states ‘the prevailing accepted analysis, procedures and
articulation of latent print examination has significantly changed’ since 1990. To that end, she
states:

It is no longer accepted to make a match solely on a specified number of points. (Another
change is that identifications are no longer testified to as absolute.) Instead of simply counting
the number of “points,” latent print examiners in the United States and most other countries
around the world utilize three levels of detail, using both quantitative-qualitative measures.

“Having examined the bloody palm print (which she says is of poor ‘clarity/quality’) pursuant to
the quantitative-qualitative model, Bright-Birnbaum opined ‘the evidence is inconclusive as to
whether [Petitioner] is the source of the palm print from the crime scene.” (Emphasis added). She
further stated, ‘Mr. Hunter utilized outdated analysis that focused exclusively upon the number of
points to make a comparison. In my opinion, there is insufficient support for Mr. Hunter's
conclusion of identification of the print using current analysis procedures.” Bright-Birnbaum
concluded her report by stating: ‘It is my professional opinion, to a reasonable degree of scientific
certainty under the currently accepted standards for latent print identification, that Mr. Hunter's
conclusion that the bloody print on the bed left ‘no doubt’ as to the identity of the perpetrator is not
supported.’

“After discussing the Fingerprint Act and pertinent case law, the trial court initially determined
Petitioner satisfied three of the four requirements of Section 405. See T.C.A. § 40-30-405(2) to (4).
However, it ultimately concluded that no reasonable probability existed that the jury would have
returned a more favorable verdict or sentence if expert testimony had been offered for the opinion
that the source of the bloody palm print could not be identified. See T.C.A. § 40-30-405(1). The
trial court thus ruled that Petitioner was not entitled to court-ordered fingerprint analysis. The trial
court also ruled Petitioner failed to satisfy all four requirements of Section 404.”

“The trial court found no reasonable probability the jury would have returned a more favorable
verdict or sentence if evidence was presented at the time of trial that the source of the bloody palm
print was inconclusive. T.C.A. § 40-30-405(1). There is substantial evidence in the records to
support that conclusion. Again, ‘[a] reasonable probability of a different result exists when
potentially favorable [fingerprint] results “undermine the confidence in the outcome of the
prosecution.”” Charles Elsea, 2018 WL 2363589, at *4. As the trial court observed, ‘the State
possessed extensive circumstantial evidence against Petitioner other than the palm print, including
(1) Petitioner's prior threats against and/or prior violence involving the victims; (2) a neighbor
seeing Petitioner's car in the victims’ driveway the night of the murders; (3) life insurance policies
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taken out by Petitioner on the lives of the three victims, and (4) one of the child victims yelling out
“Frank, no!” on the 911 recording.” Moreover, as the trial court noted, ‘[t]he evidence introduced
at trial suggested Petitioner (and nobody else) had motive to kill the victims.” Two of Petitioner's
co-workers testified Petitioner solicited them to kill his wife. Likewise, as summarized above,
evidence, in addition to the neighbor's testimony, was introduced to contest Petitioner's alibi
defense. The jury also learned Petitioner referred to his estranged wife in the past tense during
questioning by the police and he did not “ask the officers the logical questions of where, when, how
and by whom’ when he was informed about the murders. Oscar Smith, 2005 WL 2416504, at *4.
The post-conviction evidence also revealed Petitioner ‘was not contesting that the print was his; he
was claiming that someone planted the print at the scene.” Oscar Franklin Smith, 1998 WL
345353, at *15. Even Bright-Birnbaum could not conclusively state Petitioner did not leave the
bloody palm print at the crime scene.”

“Pursuant to the discussion above, the ruling of the post-conviction court is affirmed.”
C. Admissibility of Expert Testimony Regarding Human Remains Detection Dog’s Alert

State v. Cannon, 642 S.W.3d 401 (Tenn. Crim. App., Wedemeyer, 2021), perm. app. denied
Jan. 14, 2022.

“A Davidson County jury convicted the Defendant, Caleb Josiah Cannon, of premeditated
first-degree murder, and the trial court sentenced him to life in prison. On appeal, the Defendant
contends that: (1) the trial court erred when it denied his motion in /imine to exclude evidence that
a human remains detection dog alerted to the presence of the scent of human remains in the
Defendant's home and car; (2) the evidence is insufficient to prove that the victim was deceased or
that the Defendant caused her death; (3) the trial court erred when it admitted testimony from a
witness identifying him in court because such testimony was tainted; and (4) the trial court erred
when it excluded defense proof. After review, we affirm the judgment of the trial court.

“This case arises from the disappearance of Nicole Burgess, who was last seen by the Defendant,
the father of one of her sons. A Davidson County grand jury indicted the Defendant for one count
of premeditated first-degree murder.”

“The Defendant contends that the trial court erred when it did not exclude the expert testimony
regarding the searches of the HRD dogs because the dogs’ alerts were not corroborated by
‘scientific verification of the presence of human remains.” He contends that this error harmed him
because it allowed the State to argue that it had proven beyond a reasonable doubt that the victim
was dead based upon the alerts of the HRD dogs. The Defendant further contends that the trial court
used an improper standard when deciding this issue and that the dogs in this case were not reliable.
The Innocence Project filed an amicus curiae brief in which it argued that the trial court erred in
admitting the dog evidence and that such error was ‘highly prejudicial.” The State counters that the
trial court used the correct standard, that the dogs’ findings were corroborated by other evidence,
and that the trial court did not err.

“The trial court possesses the sound discretion to determine the admissibility of evidence, and we
review a trial court's denial of a motion in limine to restrict the admission of evidence under an
abuse of discretion standard. See State v. Robinson, 146 S.W.3d 469, 490 (Tenn. 2004). More
particularly, a trial court's decisions regarding the admissibility of expert evidence are reviewed for
abuse of discretion. State v. Schiefelbein, 230 S.W.3d 88, 130 (Tenn. Crim. App. 2007); State v.
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Rhoden, 739 S.W.2d 6, 13 (Tenn. Crim. App. 1987). A trial court does not abuse its discretion
unless it ‘applied an incorrect legal standard, or reached a decision which is against logic or
reasoning that caused an injustice to the party complaining.” State v. Herron, 461 S.W.3d 890, 904
(Tenn. 2015).

“The criteria for the admissibility of expert testimony is set forth in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993) and McDaniel v.
CSX Transp., Inc., 955 S.W.2d 257 (Tenn. 1997). The admission of expert testimony is governed
by Tennessee Rules of Evidence 702 and 703. State v. Copeland, 226 S.W.3d 287, 301 (Tenn.
2007) (citing Brown v. Crown Equip. Corp., 181 S.W.3d 268, 273 (Tenn. 2005)). Rule 702
provides, ‘If scientific, technical, or other specialized knowledge will substantially assist the trier
of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education may testify in the form of an opinion or
otherwise.” Tenn. R. Evid. 702. Rule 703 provides:

The facts or data in the particular case upon which an expert bases an opinion or inference may
be those perceived by or made known to the expert at or before the hearing. If of a type
reasonably relied upon by experts in the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in evidence. Facts or data that are
otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or
inference unless the court determines that their probative value in assisting the jury to evaluate
the expert's opinion substantially outweighs their prejudicial effect. The court shall disallow
testimony in the form of an opinion or inference if the underlying facts or data indicate lack
of trustworthiness.

“Tenn. R. Evid. 703. It is well-settled that ‘the allowance of expert testimony, the qualifications of
expert witnesses, and the relevancy and competency of expert testimony are matters which rest
within the sound discretion of the trial court.’

“In Daubert, the United States Supreme Court held that Federal Rule of Evidence 702 requires that
a trial court ‘ensure that any and all scientific testimony ... is not only relevant, but reliable.” 509
U.S. at 589, 113 S.Ct. 2786. Our supreme court, in McDaniel, set forth the following list of factors
for determining the reliability of scientific evidence:

(1) whether scientific evidence has been tested and the methodology with which it has been
tested; (2) whether the evidence has been subjected to peer review or publication; (3) whether
a potential rate of error is known; (4) whether ... the evidence is generally accepted in the
scientific community; and (5) whether the expert's research in the field has been conducted
independent of litigation.

“955 S.W.2d at 265. Rigid application of these factors is unnecessary. Copeland, 226 S.W.3d at
302. Not all expert testimony will ‘fit” with these factors, thus, the exact considerations that may
be appropriate will vary depending upon ‘the nature of the issue, the witness's particular expertise,
and the subject of the expert's testimony.” Brown, 181 S.W.3d at 277.

“The trial court in this case allowed expert testimony by multiple witnesses that their HRD dogs
alerted to the presence of human remains in two places in the victim's house and in the trunk of the
Defendant's car. Neither this court, nor any court in Tennessee, has ruled on the admissibility of
expert testimony regarding an HRD dog's alert.
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“This court has discussed trailing scent dogs, the admissibility of expert testimony regarding their
alerts, and the necessary foundation required for the admission of evidence of a scent dog, namely
a trailing dog. In State v. Barger, 612 S.W.2d 485, 491 (Tenn. Crim. App. 1980), the defendant
contended that the trial court had erred by admitting evidence that a bloodhound had tracked the
defendant's scent to stolen merchandise. The Barger court noted that: ‘The majority rule in the
United States, held by twenty-two states including Tennessee, provides that if a proper foundation
is laid, evidence of trailing by bloodhounds is admissible.’ /d. (citations omitted). It further noted
that there was a five-step procedure to be followed to establish a requisite foundation. /d. (citing
People v. Centolella, 61 Misc. 2d 726, 305 N.Y.S.2d 460 (Oneida County Ct. 1969); Copley v.
State, 153 Tenn. 189, 281 S.W. 460 (1926)).

“The Barger court went on to delineate those five steps as follows:

(1) Pure blood. The dog must be of pure blood, and of a stock characterized by acuteness of
scent and power of discrimination. Copley, supra, 153 Tenn. at 194, 195, 281 S.W. 460;
People v. Centolella, supra, 305 N.Y.S.2d at 462; State v. McLeod, 196 N.C. 542, 146 S.E.
409, 411 (1929); Pedigo v. Commonwealth, 103 Ky. 41, 44 S.W. 143, 145 (1898); State v.
Steely, 327 Mo. 16, 33 S.W.2d 938, 940 (1930)....

(2) Proper training. The dog must possess ‘acuteness of scent and power of discrimination,’
and must have been accustomed and trained to track human scents. Copley, supra, 153 Tenn.
at 195-96, 281 S.W. 460; People v. Centolella, supra, 305 N.Y.S.2d at 462; McLeod, supra,
146 S.E. at 411; Pedigo, supra, 44 S.W. at 145; State v. Harrison, 149 La. 83, 88 So. 696, 697
(1921); Moore v. State, 26 Ala. App. 607, 164 So. 761, 762 (1935)....

(3) History of reliability. The dog must be shown by experience in actual cases to be reliable
in tracking humans. Copley, supra, 153 Tenn. at 195-96, 281 S.W. 460; People v. Centolella,
supra, 305 N.Y.S.2d at 462; McLeod, supra, 146 S.E. at 411; Pedigo, supra, 44 S.W. at
145-46; Steely, supra, 33 S.W.2d at 940; Harris v. State, 143 Miss. 102, 108 So. 446, 447
(1926)....

(4) Placed at reliable point. The dog must have been placed on the trail at a spot where the
suspect in the crime was known to have been, People v. Centolella, supra, 305 N.Y.S.2d at
463, ‘or on a track which the circumstances indicated to have been made by him.” Copley,
supra, 153 Tenn. at 195, 281 S.W. 460. See also Terrell [v. State), supra, [3 Md.App. 340] 239
A.2d [128] at 138 [(1968)]; McLeod, supra, 146 S.E. at 411....

(5) Placed within period of efficiency. The dog must be placed upon the trail within its period
of efficiency, i.e., before rainstorms or the passage of time have weakened the scent beyond
the point of reliability. Copley, supra, 153 Tenn. at 196-97, 281 S.W. 460; People v.
Centolella, supra, 305 N.Y.S.2d at 463-64; State v. Brown, 103 S.C. 437, 88 S.E. 21, 23
(1916)....

“Barger, 612 S.W.2d at 491-492. Based upon these factors, the Barger court ruled that the trial
court had not erred when it admitted the scent-dog evidence. /d. Although our court found the
evidence admissible in Barger, it suggested that the jury should be cautioned that the performance
of the scent dog is not infallible, should not be given undue weight, and is not alone sufficient to
convict. Id. at 492-93; see also State v. Brewer, 875 S.W.2d 298 (Tenn. Crim. App. 1993).”
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“Tennessee law has not excluded dog scent evidence as unreliable and, as previously stated, the
Barger court delineated a five-step standard for determining the reliability. We hold herein that the
five-step standard for determining the reliability of tracking and trailing scent dogs articulated in
Barger and Brewer is applicable to HRD dogs. In sum, we conclude that expert testimony about
an HRD dog's alert is sufficiently reliable under Daubert and McDaniel standard if the proponent
of the evidence establishes the foundation that: (1) the dog is of a breed and type that is well-suited
for HRD work; (2) the dog must have been accustomed and trained to alert to the scent of human
remains; (3) the dog must be shown by experience to be reliable in detecting human remains; (4)
the dog must have been taken to a location where a crime was known to have occurred or where
there is circumstantial evidence to corroborate the dog's alert; (5) the dog must be taken to the
location or search the location within its period of efficiency.

“The Defendant contends that the trial court applied the improper standard when reviewing the
expert testimony. He argues that the trial court rejected engaging in an analysis pursuant to
MecDaniel or Daubert, finding it “‘unnecessary’ in light of the standard articulated in Barger and
Brewer. We disagree. Both Barger and Brewer are cases involving scent dogs that specifically
discussed the analysis a trial court should engage in pursuant to McDaniel and Daubert. Both
McDaniel and Daubert govern the determination of the reliability of all expert testimony, and
Barger and Brewer make that examination more specific to scent dogs. We conclude that these
standards apply to the trial court's determinations, and that the trial court in this case did not apply
an incorrect standard.

“The Defendant next contends that expert testimony about uncorroborated cadaver dog scent alerts
must be excluded. The Defendant relies heavily on testimony from his expert, Carl Alexander, who
said that HRD dogs may not be able to distinguish between items shed by humans every day, i.e.
hair and blood, and human remains. The amicus curiae brief by The Innocence Project also takes
issue with the lack of corroboration.

“After review of the testimony, arguments, and briefs, none of it persuades this court that the trial
court erroneously exercised its discretion when it deemed the canine scent evidence admissible.
Neither Daubert, McDaniel, nor Tennessee Rules of Evidence 702 and 703 conditioned the
admissibility of expert opinion testimony on it being unassailable. Several of the factors that may
be considered clearly establish that something less than complete accuracy is acceptable. Where
to draw that line is a decision to be made by the trial court in exercising its discretion after
considering all the relevant factors. Any deficiencies in the theory, methodology, or application can
be explored on cross-examination, and the jury can then give the opinion whatever weight it deems
appropriate.”

Material Evidence Supports Jury Verdict; Application of Sixth Amendment Confrontation Clause
to Testimonial Evidence

Hemphill v. New York, 142 S.Ct. 681 (U.S., Sotomayor, 2022).

“In April 2006, a stray 9-millimeter bullet killed a 2-year-old child after a street fight in the Bronx.
Eyewitnesses described the shooter as wearing a blue shirt or sweater. Police officers determined
Ronnell Gilliam was involved and that Nicholas Morris had been at the scene. A search of Morris’
apartment revealed a 9-millimeter cartridge and three .357-caliber bullets. Gilliam initially
identified Morris as the shooter, but he subsequently said that Darrell Hemphill, Gilliam's cousin,
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was the shooter. Not crediting Gilliam's recantation, the State charged Morris with the child's
murder and possession of a 9-millimeter handgun. In a subsequent plea deal, the State agreed to
dismiss the murder charges against Morris if he pleaded guilty to a new charge of possession of a
.357 revolver, a weapon that had not killed the victim. Years later, the State indicted Hemphill for
the child's murder after learning that Hemphill's DNA matched a blue sweater found in Gilliam’s
apartment shortly after the murder. At his trial, Hemphill elicited undisputed testimony from a
prosecution witness that police had recovered 9-millimeter ammunition from Morris’ apartment,
thus pointing to Morris as the culprit. Morris was not available to testify at Hemphill's trial because
he was outside the United States. Relying on People v. Reid, 19 N.Y.3d 382, 388,971 N.E. 2d 353,
357, and over the objection of Hemphill's counsel, the trial court allowed the State to introduce
parts of the transcript of Morris’ plea allocution to the .357 gun possession charge as evidence to
rebut Hemphill's theory that Morris committed the murder. The court reasoned that although
Morris’ out-of-court statements had not been subjected to cross-examination, Hemphill's arguments
and evidence had ‘opened the door’ and admission of the statements was reasonably necessary to
correct the misleading impression Hemphill had created. The State, in its closing argument, cited
Morris’ plea allocution and emphasized that possession of a .357 revolver, not murder, was the
crime Morris committed. The jury found Hemphill guilty. Both the New York Appellate Division
and the Court of Appeals affirmed Hemphill's conviction.

“Held: The trial court's admission of the transcript of Morris’ plea allocution over Hemphill's
objection violated Hemphill's Sixth Amendment right to confront the witnesses against him.”

“(a) The State's threshold argument—that Hemphill's failure to present his claim adequately to the
state courts should prevent the Court from deciding his federal-law challenge to the state-court
decision—is rejected. Hemphill satisfied the presentation requirement in state court. See Street v.
New York,394 U.S. 576, 584. At every level of his proceedings in state court, Hemphill argued that
the admission of Morris’ plea allocution violated his Sixth Amendment right to confrontation as
interpreted by this Court. And ‘[o]nce a federal claim is properly presented, a party can make any
argument in support of that claim.” Yee v. Escondido, 503 U.S. 519, 534.”

“(b) The Confrontation Clause of the Sixth Amendment provides a criminal defendant the bedrock
right ‘to be confronted with the witnesses against him.” In Crawford v. Washington, 541 U.S. 36,
the Court examined the history of the confrontation right at common law and concluded that ‘the
principal evil at which the Confrontation Clause was directed was the civil-law mode of criminal
procedure,” which allowed the ‘use of ex parte examinations as evidence against the accused.’ /d.,
at 50. The Crawford Court reasoned that because ‘the Sixth Amendment does not suggest any
open-ended exceptions from the confrontation requirement to be developed by the courts,” the
confrontation guarantee was ‘most naturally read’ to admit ‘only those exceptions established at
the time of the founding.’ 1d., at 54; see also Giles v. California, 554 U.S. 353, 377. Because ‘the
Framers would not have allowed admission of testimonial statements of a witness who did not
appear at trial unless he was unavailable to testify, and the defendant had had a prior opportunity
for cross-examination,” the Court rejected its previous ‘reliability approach’ to the Sixth
Amendment's confrontation right described in Ohio v. Roberts, 448 U.S. 56, 66, which had
permitted the admission of statements of an unavailable witness so long as those statements had
‘adequate indicia of reliability.””

“(c) The Court rejects the State's contention that the ‘opening the door’ rule incorporated in People

v. Reid and applied here is not a Confrontation Clause exception at all but merely a ‘procedural
rule’ limiting only the manner of asserting the confrontation right, not its substantive scope. While
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the Court's precedents do recognize that the Sixth Amendment leaves States with flexibility to
adopt reasonable procedural rules that bear on the exercise of a defendant's confrontation right, see,
e.g., Melendez-Diaz v. Massachusetts, 557 U.S. 305, 327, the door-opening principle discussed in
Reid is not in the same class of procedural rules. Reid’s door-opening principle is a substantive
principle of evidence that dictates what material is relevant and admissible in a case. The State
would have trial judges weigh the reliability or credibility of testimonial hearsay evidence, but that
approach would negate Crawford’s emphatic rejection of the reliability-based approach to the
Confrontation Clause guarantee. Here, it was not for the trial judge to determine whether
Hemphill's theory that Morris was the shooter was unreliable, incredible, or otherwise misleading
in light of the State's proffered, unconfronted plea evidence, nor whether this evidence was
reasonably necessary to correct that misleading impression.”

“(d) The Court also rejects the State's insistence that the Reid rule is necessary to safeguard the
truth-finding function of courts because it prevents the selective and misleading introduction of
evidence. The Court has not allowed such considerations to override the rights the Constitution
confers to criminal defendants. And none of the cases the State relies upon for support—Kansas
v. Ventris, 556 U.S. 586; Harris v. New York, 401 U.S. 222; Walder v. United States, 347 U.S.
62—involved exceptions to constitutional requirements.”

“(e) The State's concern that a reversal will leave prosecutors without recourse to protect against
abuses of the confrontation right is overstated. ‘[W ]ell-established rules’ of evidence ‘permit trial
judges to exclude evidence if its probative value is outweighed by certain other factors such as
unfair prejudice, confusion of the issues, or potential to mislead the jury.” Holmes v. South
Carolina, 547 U.S. 319, 326. Finally, the rule of completeness does not apply here, as Morris’ plea
allocution was not part of any statement that Hemphill introduced. The Court does not address
whether and under what circumstances that rule might allow the admission of testimonial hearsay
against a criminal defendant.”

Evidence of Littering

Annual Don Paine Redneck Litterbug Beer Award.

2001:  Bud Light 2012: Natural Light

2002:  Natural Ice 2013: Bud Lite Lime Straw-Ber-Rita
2003:  Natural Ice 2014: Coors Light 24 Ounce

2004:  Budweiser 2015: Busch

2005:  Miller Lite 2016: Bud Lite

2006:  Bud Light and Miller Lite (tie) 2017: Busch Nascar Special Edition
2007:  Steele Reserve 2018: Recidivist Busch

2008:  Busch 2019: Bud Ice Premium

2009:  Sparks 2020: Natural Light

2010:  Natural Ice 2021: Mich Ultra

2011:  BigFlats 2022:
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TORTS

Claims Commission; Written Notice of Consortium Claim to Division of Claims and Risk
Management Mandatory

Kampmeyer v. State, 639 S.W.3d 21 (Tenn., Kirby, 2022).

“On December 11, 2017, Tennessee Department of Transportation (‘TDOT’) employees parked
two TDOT trucks on an overpass in the center lane of State Highway 111 in Sequatchie County,
Tennessee, not far from the exit to Dunlap, Tennessee. After exiting the trucks, two TDOT
employees applied a de-icing agent to the overpass. The TDOT employees placed no signs or other
devices to warn oncoming drivers of the presence of the trucks in the middle of the highway. As
the employees worked on the overpass, neither TDOT vehicle displayed hazard signals.

“Meanwhile, Plaintiff/ Appellant Steven Kampmeyer, a Florida resident, was driving his vehicle
north on State Highway 111 toward that same overpass and the TDOT vehicles parked in the
middle of the road. Mr. Kampmeyer's vehicle plowed into the rear of one of the TDOT vehicles.
Mr. Kampmeyer suffered extensive injuries in the collision, including a broken leg, broken facial
bones, and traumatic brain injury.

“On August 9, 2018, Mr. Kampmeyer filed written notice of a claim for damages with Tennessee's
Division of Claims and Risk Management. Pursuant to Tennessee Code Annotated § 9-8-402(c),
once ninety days passed without resolution of Mr. Kampmeyer's claim, the Division of Claims and
Risk Management transferred the claim to the Tennessee Claims Commission. Both entities are
housed administratively within the Tennessee Department of Treasury.

“On December 5, 2018, Mr. Kampmeyer and his wife, Plaintiff/Appellant Melissa Kampmeyer,
jointly filed a complaint with the Claims Commission based on the same factual allegations in the
written notice Mr. Kampmeyer filed with the Division of Claims and Risk Management. The
complaint alleged that TDOT violated Tennessee law and its own safety standards. It also contained
a claim for loss of consortium by Mrs. Kampmeyer that had not been included in the written notice
of claim Mr. Kampmeyer filed with the Division of Claims and Risk Management.

“In response, the State filed a motion to dismiss. In pertinent part, the State argued that Mrs.
Kampmeyer did not give written notice of her claim against the State to the Division of Claims and
Risk Management as required by Tennessee Code Annotated § 9-8-402(a)(1). As aresult, the State
asserted, her claim for loss of consortium was barred by the one-year statute of limitations.

“In reply, the Plaintiffs acknowledged that Mr. Kampmeyer's notice of claim with the Division of
Claims and Risk Management did not include Mrs. Kampmeyer's claim for loss of consortium.
They noted, however, that the Kampmeyers’ joint complaint was filed with the Claims
Commission within the one-year statute of limitations. Consequently, as to Mrs. Kampmeyer, the
Claims Commission should have treated the complaint as a written notice of claim mistakenly filed
with the Claims Commission instead of the Division of Claims and Risk Management and
transferred it to the Division. For those reasons, they contended, the Claims Commission should
deem Mrs. Kampmeyer's consortium claim timely.
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“The Claims Commission granted the State's motion to dismiss Mrs. Kampmeyer's consortium
claim. It held Mrs. Kampmeyer was a separate claimant and had to give written notice of her claim
to the Division of Claims and Risk Management within the statute of limitations. Because she had
not, the Claims Commission dismissed her claim.

“At Mrs. Kampmeyer's request, the Claims Commission made its dismissal order final and
appealable pursuant to Rule 54.02 of the Tennessee Rules of Civil Procedure. Mrs. Kampmeyer
then appealed to the Court of Appeals.

“On appeal, the Court of Appeals agreed with the Claims Commission that Tennessee Code
Annotated § 9-8-402(a)(1) required Mrs. Kampmeyer to give written notice of her loss of
consortium claim to the Division of Claims and Risk Management. Kampmeyer v. State, No.
M2019-01196-COA-R3-CV, 2020 WL 5110303, at *3 (Tenn. Ct. App. Aug. 28, 2020), perm. app.
granted, (Tenn. Jan. 13, 2021). It affirmed the dismissal of Mrs. Kampmeyer's claim.

“The Kampmeyers then sought permission to appeal to this Court, which was granted.”

“On appeal, the Kampmeyers contend that they gave the requisite notice of Mrs. Kampmeyer's
consortium claim by including it in the complaint with the Claims Commission, which was filed
within the one-year statute of limitations. They argue that the relationship between the Claims
Commission and the Division is such that the Claims Commission complaint provided notice to
the Division. Relying on Hunter v. State, No. 01-A-01-9210-BC00425, 1993 WL 133240 (Tenn.
Ct. App. Apr. 28, 1993), the Kampmeyers contend that the Claims Commission should have simply
forwarded the complaint containing Mrs. Kampmeyer's claim to the Division.

“In Hunter, claimant Anthony Hunter did not file written notice of his wrongful death claim with
the Division of Claims and Risk Management. Instead, he sent a complaint by Federal Express to
the Claims Commission; it arrived one day before the statute of limitations ran. /d. at *1. The
Claims Commission transferred the complaint to the Division, which Hunter described as in
keeping with the Claims Commission's ‘practice’ when ‘claims [were] mistakenly filed there.” /d.
The complaint, however, did not arrive at the Division until after the limitations period had lapsed.
Id.

“After it received Mr. Hunter's complaint, the Division determined it could not act on it within the
statutory ninety-day period, so it transferred the complaint back to the Claims Commission. /d. The
Commission then dismissed the complaint as time-barred. /d. The claimant appealed.

“On appeal, the Court of Appeals in Hunter reversed. Interpreting the statutes that govern the
Claims Commission and the Division of Claims and Risk Management, the intermediate appellate
court first noted that Tennessee Code Annotated § 9-8-307(a) describes the Claims Commission
as having ‘exclusive’ jurisdiction over certain types of claims. /d. Despite this exclusivity, the court
observed, Tennessee Code Annotated § 9-8-402(c) gives the Division of Claims and Risk
Management authority to make settlement offers on claims. They are transferred to the Claims
Commission only after the Division has first had an opportunity to settle them. /d.”

“Though not explicitly stated in Hunter, the court in that case implicitly interpreted Tennessee Code
Annotated § 9-8-402 (a)(1), which states that claimants must give written notice of claims ‘to the
division of claims and risk management’ as a condition precedent to recovery of damages. Hunter’s
interpretation of that provision essentially adds ‘or the Claims Commission’ to that statute based
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on the perceived conflict between sections 9-8-307(a) and 9-8-402(¢), as well as the Hunter court's
description of the Division of Claims and Risk Management as ‘an extension or adjunct’ of the
Claims Commission.

“Is Hunter’s interpretation warranted? We think not. In statutory interpretation, ‘[t]he text of the
statute is of primary importance.’ In re Kaliyah S., 455 S.W.3d at 552 (quoting Mills v. Fulmarque,
360 S.W.3d 362, 368 (Tenn. 2012)). A statute should be read naturally and reasonably, with the
presumption that the legislature says what it means and means what it says. Chattanooga-Hamilton
Cnty. Hosp. Auth. v. UnitedHealthcare Plan of the River Valley, Inc., 475 S.W.3d 746, 758 (Tenn.
2015). Here, the General Assembly could have added language to section 9-8-402(a)(1) stating that
claimants can give written notice of claims to either the Division of Claims and Risk Management
or to the Claims Commission. It chose not to do so.

“Nor is there a conflict between sections 9-8-307(a) and 9-8-402(c) that would necessitate
implication of additional language to section 9-8-402(a)(1). The Division of Claims and Risk
Management has a limited function as to claims against the State—it can settle them, deny them,
or choose not to act. Under section 9-8-402, the Division is ‘designed to afford the State ample
opportunity to resolve a claim administratively, without the need for a lawsuit.” Moreno, 479
S.W.3d at 804 (citing Brown v. State, 783 S.W.2d 567, 572 (Tenn. Ct. App. 1989) (Koch, J.,
concurring)). The Claims Commission retains exclusive jurisdiction to ‘determine,’ i.e., decide,
claims that are not settled and proceed to litigation. See Tenn. Code Ann. § 9-8-307(a)(1) (2020 &
Supp. 2021). The function assigned to the Division of Claims and Risk Management does not
infringe on the Claims Commission's ability to exercise exclusive jurisdiction over claims that are
litigated. Thus, there is no conflict between sections 9-8-307(a) and 9-8-402(c) that would require
us to hold, as Hunter did, that written notice of a claim against the State can be filed with either the
Claims Commission or the Division of Claims and Risk Management.

“We see little in the statutes to support Hunter’s assertion that the Division of Claims and Risk
Management ‘is but an extension or adjunct of the Claims Commission.’ 1993 WL 133240, at *2.”

“In sum, we find little to support Hunter’s holding. Consequently, we expressly overrule Hunter.”

“Ultimately, our decision must rest on the text of Tennessee Code Annotated § 9-8-402(a)(1). It
plainly requires claimants to give written notice of their claim ‘to the division of claims and risk
management as a condition precedent to recovery.” Tenn. Code Ann. § 9-8-402(a)(1). The statute
does not provide claimants the option of giving written notice to the Claims Commission. ‘We
presume the legislature intentionally omitted such an option.” Ken Smith Auto Parts v. Thomas, 599
S.W.3d 555, 565 (Tenn. 2020). Reading the text of the statute naturally and reasonably, we must
conclude that Mrs. Kampmeyer was required to give written notice of her consortium claim to the
Division of Claims and Risk Management in order to recover in this case. She failed to do so. For
that reason, we affirm.”

“We hold that Tennessee Code Annotated § 9-8-402(a)(1) requires claimants to give written notice
of their claim to the Division of Claims and Risk Management as a condition precedent to recovery.
In doing so, we overrule Hunter v. State, No. 01-A-01-9210-BC00425, 1993 WL 133240 (Tenn.
Ct. App. Apr. 28, 1993). Because Mrs. Kampmeyer did not give written notice of her loss of
consortium claim to the Division of Claims and Risk Management within the one-year statute of
limitations, we affirm the Claims Commission's grant of the State's motion to dismiss Mrs.
Kampmeyer's claim.”
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Sexual Abuse of Children by Pastor; Fraudulent Concealment; Negligent Infliction of Emotional
Distress; Release of Plaintiffs” Names

Doe 1 v. Woodland Presbyterian, No. W2021-00353-COA-R3-CV (Tenn. Ct. App., Swiney,
June 3, 2022).

“This appeal arises from a lawsuit alleging that a number of Presbyterian church entities were
negligent regarding the sexual abuse of minors by a Presbyterian clergyman. John Doe 1, John Doe
2, and John Doe 3 (‘Plaintiffs”) members and/or attendees of Woodland Presbyterian Church
(‘Woodland’) in the 1990s, sued former pastor James B. Stanford (‘Stanford’) and a host of
Presbyterian institutional defendants for negligence in the Circuit Court for Shelby County (‘the
Trial Court’). The institutional defendants filed motions to dismiss, which were granted by the Trial
Court. Plaintiffs appeal arguing, among other things, that the statute of limitations was tolled due
to fraudulent concealment. They argue further that the Trial Court erred in dismissing their claim
of negligent infliction of emotional distress stemming from certain of the institutional defendants
allegedly releasing Plaintiffs’ names to the media in 2019. We affirm the Trial Court's dismissal
of Presbyterian Church (U.S.A.), A Corporation and Evangelical Presbyterian Church for lack of
personal jurisdiction. However, we hold further, infer alia, that in view of the Tennessee Supreme
Court's holding in Redwing v. Catholic Bishop for the Diocese of Memphis, 363 S.W.3d 436 (Tenn.
2012), the Trial Court erred in dismissing Plaintiffs’ complaint at the motion to dismiss stage based
upon the statute of limitations when Plaintiffs alleged that efforts were made by certain of the
institutional defendants to hide the sexual abuse and a ‘whitewash’ ensued. As Plaintiffs
successfully alleged fraudulent concealment, we reverse the Trial Court with respect to the statute
of limitations issue. We also reverse the Trial Court's dismissal of Plaintiffs’ negligent infliction
of emotional distress claim against Woodland and Presbytery of the Central South, Inc. We,
therefore, affirm in part and reverse in part the judgment of the Trial Court, and remand for further
proceedings consistent with this Opinion.”

“In Redwing, our Supreme Court articulated the elements necessary to establish fraudulent
concealment, as set out above. In line with those elements, Plaintiffs’ complaint alleges (1) that the
institutional defendants in question failed to disclose and/or concealed material facts regarding the
injury or the wrongdoer despite a duty to do so; (2) that Plaintiffs could not have discovered the
institutional conduct despite reasonable care and diligence in view of the ‘whitewash’; (3) that the
institutional defendants in question knew or should have known of the sexual abuse in the church
to include Plaintiffs’ allegations against Stanford; and (4) that the institutional defendants in
question concealed material information from Plaintiffs by means of a ‘whitewash.” In addition,
Plaintiffs allege they discovered in June 2019 new information about their experiences when John
Doe 3 contacted Pastor Matt Miller at Woodland and was told Miller believed Plaintiffs because
he had heard stories supporting their claims. Whether Plaintiffs can substantiate their claims is
another matter, but at this stage they have alleged that The Presbytery of the Mid-South, Inc., and
Synod of Living Waters Presbyterian Church (U.S.A.), Inc. are liable for Woodland's conduct based
upon principles of agency and vicarious liability. Plaintiffs’ factual allegations related to agency
and vicarious liability as well as these defendants’ own negligence, while not richly detailed as to
the Presbyterian Church's structure, are sufficient to withstand the institutional defendants’ motions
to dismiss for failure to state a claim.

“Plaintiffs’ allegations are not identical to those in Redwing, but they are sufficiently analogous.
We are obliged to adhere to our Supreme Court's precedents, and Redwing has never been
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overruled. Plaintiffs have successfully alleged that the applicable one-year statute of limitations did
not begin to run until June 2019 due to fraudulent concealment. We take no position on the merits
of Plaintiffs’ lawsuit, and the institutional defendants may yet successfully assert their statute of
limitations defense in this case. However, consonant with our Supreme Court's Opinion in
Redwing, we hold that dismissal of Plaintiffs’ complaint based upon the running of the statute of
limitations was premature at the motion to dismiss stage given the factual allegations contained in
Plaintiffs’ complaint. We reverse the Trial Court's dismissal of Plaintiffs’ complaint based upon the
running of the statute of limitations against Woodland; The Presbytery of the Mid-South, Inc.; and
Synod of Living Waters Presbyterian Church (U.S.A.), Inc.

“We next address whether the Trial Court erred in dismissing Plaintiffs’ negligent infliction of
emotional distress claim from 2019 against Woodland; Presbytery of the Central South, Inc.; and
Evangelical Presbyterian Church. We already have affirmed the dismissal of Evangelical
Presbyterian Church on personal jurisdiction grounds. ‘The elements of a claim for negligent
infliction of emotional distress include the elements of a general negligence claim, which are duty,
breach of duty, injury or loss, causation in fact, and proximate causation.” Rogers v. Louisville Land
Co., 367 S.W.3d 196, 206 (Tenn. 2012) (citation and footnote omitted). The plaintiff must also
prove that the defendant's negligence caused the plaintiff ‘serious or severe emotional injury.’ /d.
(citation and footnote omitted). Plaintiffs alleged that Woodland disclosed their names to the media
in 2019, and that Presbytery of the Central South, Inc. is vicariously liable because Woodland is
a member of that body. Woodland argues in its brief that Plaintiffs failed to established that
Woodland had any legal duty toward Plaintiffs in 2019; that no special relationship such as the
clergy-parishioner relationship existed between Woodland and Plaintiffs in 2019; that the alleged
release of Plaintiffs’ names was not so extreme or outrageous as to cause a reasonable person to
suffer serious or severe emotional injury; and that Plaintiffs did not allege that the media
disseminated their names to the public.

“With respect to the question of Woodland's duty of care to Plaintiffs in 2019, our Supreme Court
in Redwing stated that ‘[a] religious institution's fiduciary obligations cannot be predicated on a
religious duty and cannot arise solely from the relationship between the institution and its
members.” 363 S.W.3d at 455. However, we do not interpret our Supreme Court's instructions
regarding a religious institution's fiduciary obligations to exclude the possibility that Woodland
owed a duty of care to Plaintiffs in 2019 on grounds other than those ruled out in Redwing. In
Marla H. v. Knox County, 361 S.W.3d 518, 521 (Tenn. Ct. App. 2011), which involved an action
for negligent infliction of emotional distress, this Court addressed whether a school resource officer
owed a duty to exercise reasonable care when showing graphic accident photographs to a class of
seventh grade students and whether that duty was breached. One of the photographs was of a
student's deceased father. /d. We reversed the trial court's finding at a bench trial that the school
resource officer failed to exercise reasonable care. Id. However, we concluded that the officer did
owe a duty. /d. In our discussion of the issue, we noted that whether a duty of care exists is a
question of law which we review de novo, and ‘[w]hen the existence of a particular duty is not a
given or when the rules of the established precedents are not readily applicable, courts will turn to
public policy for guidance.” Id. at 531, 534 (quoting Satterfield v. Breeding Insulation Co., 266
S.W.3d 347, 365 (Tenn. 2008); additional citation omitted). This Court further set out a number of
factors to consider in determining whether a duty of care exists:

(1) the foreseeable probability of the harm or injury occurring; (2) the possible magnitude of

the potential harm or injury; (3) the importance or social value of the activity engaged in by
the defendant; (4) the usefulness of the conduct to the defendant; (5) the feasibility of
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alternative conduct that is safer; (6) the relative costs and burdens associated with that safer
conduct; (7) the relative usefulness of the safer conduct; and (8) the relative safety of
alternative conduct.

“Marla H., 361 S.W.3d at 531 (quoting Satterfield, 266 S.W.3d at 365).

“In the present case, Plaintiffs have alleged that Woodland released their names to the media,
causing them emotional distress. We have little difficulty concluding that releasing Plaintiffs’
names to the media could, foreseeably, cause them significant emotional distress. We also are
hard-pressed to identify the importance or social value attendant to Woodland's releasing the names
of alleged sexual abuse victims to the media, or how that would be useful to Woodland. On the
contrary, the socially useful or valuable activity would be that of encouraging victims of sexual
abuse and alleged institutional cover-up to come forward, not chilling disclosure by releasing their
names to the media so they might well have to relive their experiences exposed in the public eye.
As to safer, more feasible and useful alternative conduct, it is unclear how the conduct alleged was
either useful or necessary to begin with so as to warrant an alternative—based on Plaintiffs’
complaint, Woodland could simply have refrained from releasing Plaintiffs’ names to the media.
We conclude that Woodland owed Plaintiffs a duty of reasonable care in safeguarding Plaintiffs’
identities. In addition, while Plaintiffs’ not alleging that the media further disseminated their names
may be relevant to damages, it is not dispositive as to whether a duty existed. Our conclusion that
Woodland owed Plaintiffs a duty of care in 2019 in no way derives from Plaintiffs’ former
membership or attendance of, or religious relationship with, Woodland. Our conclusion would be
the same if Woodland were a secular organization facing the same allegations.

“We further disagree with Woodland in its contention that the act of releasing Plaintiffs’ names to
the media was insufficiently extreme or outrageous to sustain a claim of negligent infliction of
emotional distress. While Woodland notes correctly that ‘[v]iable NIED claims commonly arise
from extreme and outrageous events resulting in death, dismemberment, or serious physical injury
to someone other than the named plaintiff” (citations omitted), Tennessee law does not preclude the
possibility that a negligent infliction of emotional distress claim may be based upon the kind of
conduct asserted here. With respect to Presbytery of the Central South, Inc., Plaintiffs have alleged
it is liable as well through principles of agency and vicarious liability. We are ill-suited at this stage
of the proceedings to tease out the relationship between Woodland and this Tennessee-based
organization, Presbytery of the Central South, Inc. Plaintiffs have alleged enough to survive these
defendants’ motions to dismiss for failure to state a claim with respect to negligent infliction of
emotional distress. We reverse the Trial Court in its dismissal of Plaintiffs’ negligent infliction of
emotional distress claim against Woodland and Presbytery of the Central South, Inc.”

Negligence Regarding Animals

A. Duty of Care of Landlord Who Already Evicted Tenant for Guest Injured by Pit Bull

Harrill v. PI Tennessee, LL.C, No. M2021-00424-COA-R3-CV (Tenn. Ct. App., Bennett, Apr. 26,
2022).

“PI Tennessee, LLC (‘PI” or ‘Owner’), owns and operates a fifty-lot mobile home park known as
Brandywine Estates. On March 1, 2015, PI entered into a monthly rental agreement (‘the Lease”)

174



leasing Lot 31 to Gina Branch (‘Ms. Branch’ or ‘Lessee’). The Lease contained a pet provision that
stated, in pertinent part:

All LESSEES who own their mobile home and are renting a mobile home lot space from the
OWNER are permitted to own one (1) docile, domestic pet which must be pre-approved by
the park manager. However, all LESSEES who own their mobile home and are renting a
mobile home lot space from the OWNER are prohibited from possessing or having any of the
following: Live poultry, rabbits, fowl, horses, cows or reptiles of any kind or other exotic
animals, pit bull dogs, Dobermans, Rottweilers, chows and/or wolf hybrids. No dogs over 30
pounds allowed.

“The Lease also contained the following provision regarding the removal of a tenant's property:

OWNER may and LESSEE does hereby authorize and contract that OWNER shall have the
absolute and incontestable right to remove or cause to be removed from the space hereby
rented from [PI] all/or part of LESSEE'S property at any time with or without notice or reason,
and additionally to remove same without notice should ... LESSEE or LESSEE'S property
violate any part of this lease.

“Between March 15, 2015 and February 24, 2016, Ms. Branch's son, Jonathan Pitts, resided with
her at Lot 31. While living with his mother at Lot 31, Mr. Pitts kept his pit bull, Ruger, in the home
despite the Lease's prohibition against pit bulls. PI sent Ms. Branch the following warning in March
2016:

Pitbulls are not allowed in the park ever, even to visit! Any guests you have cannot bring their
Pitbulls to your home and you cannot dog sit any dogs.... If a pit bull is found in your
possession again, [ will personally file your eviction without notice, as you have been warned
multiple times.

“Nearly two years later, Mr. Pitts, his girlfriend, Madison McGill, and Ruger were visiting Ms.
Branch at Lot 31 when Ruger bit Ms. McGill. PI learned of this attack on January 10, 2018, and
its member-manager, Eleanor Porter, ordered Ms. Branch to remove Ruger from the property and
issued her a 30-day notice of eviction for violating the Lease's pet provision. PI neither saw Ruger
at Lot 31 nor received any reports of him being present on PI property following January 10.

“Twenty-one days after receiving the eviction notice, on January 31, 2018, Ms. Branch once again
permitted Ruger onto Lot 31 and kept him inside the mobile home. Caroline Harrill was at Lot 31
that day assisting Ms. Branch with packing and moving her belongings. While inside the mobile
home, Ruger injured Ms. Harrill by biting her.

“Ms. Harrill filed a complaint against PI on January 29, 2019, claiming that her injuries were
caused by PI's negligent failure to remove or restrain Ruger after learning of the attack on Ms.
McGill. PI filed an answer and, after engaging in discovery, filed a motion for summary judgment.
According to P, it was entitled to summary judgment because Ms. Harrill failed to allege facts
establishing that it breached any duty owed to her. Ms. Harrill filed a response contending that, as
the owner of Lot 31, PI had a duty to maintain the lot in a reasonably safe condition and that
substantial evidence in the record created an issue of material fact regarding whether PI's failure
to invoke the immediate removal provision of the Lease amounted to a breach of that duty.
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“PI responded by filing the affidavit of Ms. Porter which provided that, although the Lease
contemplates no-notice removal, it was not something that had ever been done while she worked
for PI because it would actually take more time than the 30-day notice removal and would cost
approximately $4,000. Ms. Harrill filed a motion to strike those statements from Ms. Porter's
affidavit on the basis that they were not based on personal knowledge. After hearing arguments on
both motions, the trial court entered an order denying the motion to strike and granting summary
judgment to PL.”

“Ms. Harrill's claim sounds in negligence. To establish prima facie proof of negligence, a plaintiff
must prove five essential elements: ‘(1) a duty of care owed by the defendant to the plaintiff; (2)
conduct by the defendant falling below the standard of care amounting to a breach of that duty; (3)
an injury or loss; (4) causation in fact; and (5) proximate or legal cause.” Biscan v. Brown, 160
S.W.3d 462, 478 (Tenn. 2005). This case involves the duty and breach of duty elements.”

“A. Duty owed on January 10.

“There is no dispute that PI learned of Ruger's attack on Ms. McGill on January 10, 2018, and
therefore became aware that Ms. Branch was harboring an animal with vicious propensities.
Furthermore, there is no dispute that PI had authority under the Lease to remove the animal from
the property. In light of this, the parties agree that, on January 10, PI owed a duty to protect third
persons from injury inflicted by Ruger. The parties’ primary dispute centers on whether an issue
of material fact exists regarding the reasonableness of PI's actions after learning of Ruger's vicious
propensities. According to Ms. Harrill, under the circumstances of this case, the duty of reasonable
care required PI to invoke the Lease's no-notice removal provision to remove Ms. Branch from Lot
31 because it would have taken less time to complete than using the ‘lengthy’ 30-day notice process
and would have therefore prevented her injury.”

“In her deposition, Ms. Porter testified that, immediately after learning on January 10 about the
attack on Ms. McGill, PI ordered Ms. Branch to remove Ruger from Lot 31 and issued Ms. Branch
a 30-day notice to vacate the premises. Ms. Harrill admitted that, after January 10, Ruger was, in
fact, removed from the premises because Mr. Pitts relocated him to a friend's home. Following
Ruger's relocation, PI neither saw him on Lot 31 nor received any reports that he was there. The
undisputed facts, therefore, establish that, on January 10, PI satisfied its duty of care because the
dangerous condition had been removed from the property. Thus, Ms. Harrill's assertion that the
30-day notice eviction process may have taken longer to complete than the no-notice eviction
process is of no relevance to PI's duty on January 10.

“B. Duty owed on January 31.

“Although PI satisfied its duty of reasonable care on January 10, Ms. Harrill contends that a
subsequent duty of reasonable care arose because PI should have known that Ruger was in Ms.
Branch's mobile home on January 31. Essentially, Ms. Harrill's argument is that PI had constructive
notice that Ruger returned to the property and was inside Ms. Branch's mobile home on January
31 because PI knew that Ms. Branch had a history of not complying with the Lease's prohibition
against pit bulls. That constructive notice, Ms. Harrill asserts, once again gave rise to a legal duty
on PI's part to exercise reasonable care to protect third persons from injury inflicted by Ruger.
According to Ms. Harrill, PI breached this duty by failing to invoke the no-notice eviction provision
of the Lease prior to Ruger attacking her on January 31.”
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“Our Supreme Court has stated, ‘when a dangerous condition occurs regularly, the premises owner
is on constructive notice of the condition's existence[,]” and that “places a duty on that owner to take
reasonable steps to remedy this commonly occurring dangerous condition.” Blair, 130 S.W.3d at
766 (emphasis added). The undisputed facts of this case show that PI took reasonable steps to
remedy the dangerous condition. On January 10, PI ordered Ms. Branch to remove Ruger from the
property, and it is undisputed that Mr. Pitts then relocated Ruger to the home of a friend. Ms. Porter
testified in her deposition that, between January 10 and January 31, PI monitored the mobile home
park and did not see either Mr. Pitts or Ruger return to Lot 31, nor did PI receive any reports that
Ruger had been on the premises during that time period. Ms. Porter admitted that she did not
inspect the inside of Ms. Branch's mobile home to see if Ruger was there, but the Lease authorized
PI to inspect only the lot the mobile home sat on; it did not authorize PI to inspect the interior of
the home. Based on the foregoing, we conclude that PI did not breach any duty owed to Ms. Harrill
on January 31.

“Because PI submitted proof affirmatively negating the breach element, we affirm the trial court's
decision granting summary judgment.”

B. Property Owner’s Duty of Care to Neighbor Attacked by Pot-Bellied Pig

Cook v. Fuqua, No. M2021-00107-COA-R3-CV (Tenn. Ct. App., Bennett, Jan. 27, 2022), perm.
app. denied June 8, 2022.

“Gary Lynn Fuqua owns real property in LaFayette, Tennessee where he resided with his wife, Lisa
Fuqua, and his adult step-son, James Allen Tipton. Mr. Tipton owned two pot-bellied pigs that Mr.
Fuqua permitted him to keep in a fenced-in area on the property. On October 12, 2018, the pigs
began running at large after Mr. Tipton intentionally released them from the fenced-in area. Mr.
Fuqua was not on the property that day and, in fact, had not been there in approximately a month
due to an order of protection being issued against him that prohibited him from coming onto the

property.

“Around the time that Mr. Tipton released the pigs from the fenced-in area, Eltricia Laree Cook
was visiting her father, who lived across the street from Mr. Fuqua. Ms. Cook heard a loud noise
coming from her father's storm door and went to investigate the source of the noise. Upon reaching
the door, she discovered that the pigs had wandered across the street and onto her father's property;
she believed one of the pigs had caused the loud noise by jumping against the storm door.

“Ms. Cook herded the pigs back onto Mr. Fuqua's property and went onto his front porch to knock
on the door and inform him or Mr. Tipton that the pigs were running at large. One of the pigs,
Baxter, followed her up onto the porch. While Ms. Cook was knocking on the door, Baxter jumped
against her back, causing her to fall off of the porch. She sustained personal injuries in the fall.

“Ms. Cook filed a complaint against both Mr. Fuqua and Mr. Tipton on September 18, 2019,
alleging that she was injured as a result of their negligence in permitting the pigs to run at large.
Although Mr. Fuqua did not own the pigs, Ms. Cook alleged that he was liable for her injuries
because he knew prior to the incident that the pigs ‘got out of the fence often’ but did nothing to
remedy the situation. Following discovery, Mr. Fuqua filed a motion for summary judgment
arguing that Ms. Cook was a trespasser and, as such, he merely owed her a duty ‘to not cause her
injury intentionally, with gross negligence, or by willful and wanton conduct.” Because Ms. Cook
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failed to allege that he acted intentionally, engaged in gross negligence, or willfully or wantonly
caused her fall, Mr. Fuqua asserted, she failed to establish that he breached a duty owed to her.

“After hearing the matter, the trial court entered an order granting summary judgment to Mr. Fuqua.
The court concluded that he was entitled to summary judgment because Ms. Cook ‘was a trespasser
as that term is defined by Tennessee Code Annotated § 29-34-208(a)(2); and the Complaint does
not allege: that [Mr. Fuqua] was guilty of gross negligence; that he intentionally caused the fall;
and/or that he willfully and/or wantonly caused the fall.” Thereafter, Ms. Cook filed a motion to
alter or amend the judgment to make it a final order, which the trial court granted.

“On appeal, Ms. Cook presents one issue for our review: whether the trial court erred in granting
summary judgment to Mr. Fuqua.”

“Ms. Cook's claim is one of negligence. To establish prima facie proof of negligence, a plaintiff
must prove five essential elements: ‘(1) a duty of care owed by the defendant to the plaintiff;
(2) conduct by the defendant falling below the standard of care amounting to a breach of that duty;
(3) an injury or loss; (4) causation in fact; and (5) proximate or legal cause.’ Biscan v. Brown, 160
S.W.3d 462, 478 (Tenn. 2005). This case concerns the duty element. The existence of a duty is a
question of law. /d. The trial court concluded that Mr. Fuqua owed Ms. Cook no duty of care
‘except to refrain from willfully, with negligence so gross as to amount to willfully, intentionally,
or wantonly causing [her] injury’ because she was a trespasser at the time of the incident. Tenn.
Code Ann. § 29-34-208(b). Therefore, in analyzing this issue, we must first consider the definition
of a trespasser.”

“Ms. Cook does not dispute that Mr. Fuqua did not, at any time, give her actual permission to enter
onto the property. Instead, she contends that the trial court erred in finding that she was a trespasser
because she had Mr. Fuqua's implied permission to come onto the property. We agree. Consent to
go onto another person's property ‘may be implied from custom, usage and conduct.” State v.
Walker, C.C.A. No. 41, 1989 WL 100825, at *2 (Tenn. Crim. App. Sept. 1, 1989). For example,

the custom in this country is for a person to enter the premises of another for a lawful purpose
without first obtaining express consent. The entry may consist of using the driveway for a
vehicle, walking to a door of the dwelling and ringing the doorbell; or it may consist of similar
appropriate use of the premises outside of the dwelling in connection with contacting the
occupant. In the absence of an indication such an entry is prohibited|,] the visitor has the
occupant's implied consent and is not a trespasser.

“Ild. Moreover, alandowner's consent or permission may be implied in the following circumstance:
when the owner's conduct would warrant a reasonable person to believe that the owner had
given consent to enter the premises, even in the absence of an invitation to enter. For instance,
one who engages in a conversation with an entrant and does not ask that person to leave may
not later complain about a trespass.

The landowner's knowledge of the entries and of the trespassers’ resulting behavior is a key
factor. Actual willingness to allow entry may be inferred from inaction in the face of a prior

entry, but only if the owner had actual knowledge of the trespasser's intention to enter.

“75 Am. Jur. 2d Trespass § 76 (2021) (footnotes omitted).
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“According to Ms. Cook, she went onto the property in connection with contacting either Mr.
Fuqua or Mr. Tipton about the pigs running at large. Nothing in the record indicates that Mr. Fuqua
prohibited such an entry. Indeed, Mr. Fuqua testified that Ms. Cook had been on his property prior
to the date of the incident, and he admitted that he did not object to her being there on that prior
occasion. In light of Mr. Fuqua's inaction after the prior entry, it may be implied that Ms. Cook had
his permission to come onto the property on the day of the incident. We, therefore, conclude that
the trial court erred in determining that Mr. Fuqua established that Ms. Cook was a trespasser and
that he merely owed her the limited duty of care set out in Tenn. Code Ann. § 29-34-208(b).

“What duty of care then, if any, did Mr. Fuqua owe to Ms. Cook? . . . Regarding domesticated
animals, we have previously stated that the owner owes the following duty of care:

The owner of a domesticated animal may be held liable for the harm the animal causes if he
or she negligently failed to prevent the harm. Thus, the owner of a domesticated animal must
exercise such reasonable care to prevent the animal from injuring another as an ordinarily
careful and prudent person would exercise under the same circumstances. The owner cannot
permit the animal to run at large and cannot knowingly or negligently permit the animal to
escape and fail to make reasonable efforts to capture it.

“Stinson v. Carpenter,No. 01A01-9601-CV00036, 1997 WL 24877, at *4 (Tenn. Ct. App. Jan. 24,
1997) (citations omitted). . . .”

“Mr. Fuqua argues that he did not owe Ms. Cook a duty of reasonable care because it is undisputed
that he did not own the pigs and that he had not been ‘in possession’ of the premises for
approximately a month prior to the incident due to the order of protection. The parties have not
cited to any Tennessee cases directly on-point with these facts, and this Court is unaware of any.
The facts of this case, however, share some similarities with cases involving a landlord who leases
property to a tenant who maintains a vicious dog on the property. Therefore, we look to those cases
for guidance in determining whether the risk of harm from the pigs running at large was an
unreasonable risk that gave rise to Mr. Fuqua owing a duty of reasonable care to Ms. Cook. In those
cases, although the landowner/landlord does not own the animal nor does he or she have possession
of the leased property, the landowner/landlord may be held liable for the acts of the animal if he
or she ‘had knowledge of the propensity of the [animal] to violence and that he [or she] retained
sufficient control over the ... premises to afford an opportunity for the [landowner/]landlord to
require the tenant to remove the [animal].” Langford v. Darden, No. M2004-00158-COA-R3-CV,
2005 WL 378774, at *2 (Tenn. Ct. App. Feb. 16, 2005). In other words, a duty of reasonable care
arises from the landowner/landlord knowing of the unsafe condition on the premises created by the
animal. See McKenna v. Jackson, No. 01-A-01-9510-CV00438, at *2 (Tenn. Ct. App. Mar. 29,
1996).

“Applying this principle to the facts in the present case, it is clear that issues of material fact remain
in dispute. Regarding prior notice, Ms. Cook submitted the affidavit of Ms. Fuqua stating that the
pigs had run at large ‘[o]n more than ten (10) occasions’ prior to the incident at issue in this case
and that the pigs ‘had a bad habit of jumping up on things.” Ms. Fuqua further stated that Mr. Fuqua
‘was fully aware’ of both of those facts. Additionally, Mr. Fuqua admitted during his deposition
that the pigs had been on the property long before the incident occurred and that he told Mr. Tipton
‘he needed to get rid of them’ because ‘they [were] going to cause trouble.’
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“Although the order of protection prohibited Mr. Fuqua from coming onto the property, he still
should have retained sufficient control over it to force Mr. Tipton to remove the pigs or to keep
them properly secured in the fenced-in area because the order of protection did not constitute a
lease entitling Mr. Tipton to exclusive possession of the property. Mr. Fuqua still retained his legal
rights over the property and could have sought removal of the pigs without stepping foot on the
property. See Langford, 2005 WL 378774, at *2 (It is settled in law in this jurisdiction that “[a]
tenant is entitled to the exclusive possession of the leased premises against the landlord for a
landlord retains no rights over leased premises, except such as are reserved and clear in express
terms.”’). Based on the foregoing facts, we conclude that issues of material fact remain in dispute
regarding whether Mr. Fuqua had sufficient knowledge of the pigs’ harmful behaviors and whether
he had sufficient control over the property allowing him an opportunity to remove or secure the
pigs. As a result, we conclude that the trial court erred in granting summary judgment.”

Health Care Liability Act
A. Applies to All Claims Alleging Injury Related to Provision of Health Related Service
Cooper v. Mandy, 639 S.W.3d 29 (Tenn., Lee, 2022).

“In September 2014, Plaintiff Donna Cooper met with Dr. Mason Wesley Mandy at NuBody
Concepts, LLC in Brentwood, Tennessee, to discuss breast reduction surgery. Dr. Mandy told Ms.
Cooper he was a board-certified plastic surgeon with years of experience in performing the
procedure. NuBody Concepts employee Rachelle Norris confirmed Dr. Mandy's designation as a
board-certified plastic surgeon. Based on the representations by Dr. Mandy and Ms. Norris, Ms.
Cooper agreed for Dr. Mandy to perform the breast reduction surgery and paid NuBody Concepts
for the surgery. Dr. Mandy, however, was not board-certified as a specialist in any field.

“Dr. Mandy operated on Ms. Cooper in October 2014. According to Ms. Cooper, the surgery was
“unnecessarily painful,” was performed in a ‘barbaric fashion in unsterile conditions,” and ‘left her
disfigured and with grotesque and painful bacterial infections.’

“In April 2018, the Coopers (‘the Plaintiffs’) filed suit in Williamson County Circuit Court against
Defendants Dr. Mandy, NuBody Concepts, and Middle Tennessee Surgical Services, PLLC (‘the
Defendants’). The Plaintiffs sought to recover compensatory damages for Ms. Cooper's pain and
suffering, permanent physical disfigurement, loss of enjoyment of life, and lost income, as well as
for Mr. Cooper's loss of consortium. The Plaintiffs alleged that the Defendants intentionally
misrepresented Dr. Mandy's qualifications and that Ms. Cooper would not have consented to the
surgery if she had known Dr. Mandy was not a board-certified plastic surgeon; that the Defendants
committed a medical battery because their false representations negated Ms. Cooper's consent to
the surgery; and that the Defendants engaged in a civil conspiracy.

“The Defendants moved to dismiss under Tennessee Rule of Civil Procedure 12.02(6) based on the
Plaintiffs’ failure to comply with the pre-suit and filing requirements of the Act. [Footnote]: The
Defendants claimed that the Plaintiffs failed to provide a HIPAA-compliant medical records
authorization with the pre-suit notice letters; that the Plaintiffs failed to wait the required sixty days
after sending the notice letters before filing suit; that the Plaintiffs’ complaint failed to state
compliance with the Act; and that the complaint did not include a copy of the pre-suit notice letters,
certificates of mailing and affidavit, and a certificate of good faith. See Tenn. Code Ann.
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§§ 29-26-121 through -122 (2012 & Supp. 2021).[End Foonote] The Plaintiffs, admitting their
noncompliance with the Act, argued their claims were not for negligent care but for medical battery
and intentional misrepresentation which were not covered by the Act. The Plaintiffs also asserted
that even if the Act applied, strict compliance was not required because expert testimony was not
needed to prove their claims.

“The trial court denied the motions, holding that the Health Care Liability Act did not apply
because the Plaintiffs’ claims for medical battery and intentional misrepresentation were based on
false statements the Defendants made to Ms. Cooper before they established a doctor-patient
relationship. Thus, the Plaintiffs’ action was not related to the provision of health care services, and
compliance with the Act's procedural requirements was not required. On interlocutory review, the
Court of Appeals also applied a temporal analysis, concluding the Health Care Liability Act did not
apply because the Defendants’ misrepresentations were made as part of their business operations
before any health care services were provided. Cooperv. Mandy, No. M2019-01748-COA-R9-CV,
2020 WL 6748795, at *1 (Tenn. Ct. App. Nov. 17, 2020), perm. app. granted (Tenn. Apr. 7,2021).

“We granted the Defendants’ application for permission to appeal. On interlocutory appeal, we
limit our review to the issue certified by the trial court. Dialysis Clinic, Inc. v. Medley, 567 S.W.3d
314, 317 (Tenn. 2019) (citing Wallis v. Brainerd Baptist Church, 509 S.W.3d 886, 896 (Tenn.
2016)). Here, that issue is whether a claim for injuries arising from a surgical procedure to which
the plaintiff consented is governed by the Health Care Liability Act when the claim is based on
pre-surgical misrepresentations about the surgeon's credentials by the defendant health care
providers.”

“Casting a broad net over claims against health care providers, section 29-26-101(a)(1) of the
Health Care Liability Act defined a health care liability action as ‘any civil action ... alleging that
a health care provider or providers have caused an injury related to the provision of ... health care
services to a person, regardless of the theory of liability on which the action is based.” Tenn. Code
Ann. § 29-26-101(a)(1). Also, section -101(c) made ‘[a]ny such civil action or claim ... subject to
this part regardless of any other claims, causes of action, or theories of liability alleged in the
complaint.” Tenn. Code Ann. § 29-26-101(c).

“We held in Ellithorpe that ‘[g]iving every word in this section its full effect and plain meaning,’
section 29-26-101 ‘establishes a clear legislative intent that a/l civil actions alleging that a covered
health care provider or providers have caused an injury related to the provision of ... health care
services’ be subject to the procedural requirements of the Act, ‘regardless of any other claims,
causes of action, or theories of liability alleged in the complaint.” 479 S.W.3d at 827. Neither the
language of the Act nor our interpretation of section -101 has changed since we decided
Ellithorpe.”

“Applying the clear language of section 29-26-101, we hold the Plaintiffs” medical battery and
intentional misrepresentation claims are included within the definition of a ‘health care liability
action.” The Plaintiffs’ complaint alleged that the Defendants are health care providers who caused
injuries to Ms. Cooper during a surgical procedure. The complaint asserted ‘that the surgical
procedure was unnecessarily painful, that it was done in a barbaric fashion in unsterile conditions
and that it has left [Ms. Cooper] disfigured and with grotesque and painful bacterial infections.’
(Emphasis added). The complaint also stated that Ms. Cooper ‘sustained permanent physical
disfigurement, pain and suffering, loss of enjoyment of life, lost income, strange bacterial infections
from the procedure, and months of pain, not to mention the strain on her marriage.” (Emphasis
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added). The complaint alleged medical battery and intentional misrepresentation, but the Act
applies regardless of the theories of liability. Thus, the Plaintiffs are asserting a ‘health care liability
action’ as defined by section 29-26-101(a)(1), and the Act applies to their claims.”

“Under this expansive definition, the Plaintiffs cannot avoid the scope of the Act by alleging a
health care provider committed medical battery and intentional misrepresentation when the claim
relates to the health care service provided.

“Second, the Plaintiffs contend that the Act does not apply because the Defendants’
misrepresentations were commercial and were made before Dr. Mandy and Ms. Cooper established
a doctor-patient relationship. According to the Plaintiffs, Dr. Mandy and Ms. Norris misstated Dr.
Mandy's qualifications during a ‘sales meeting’ to gain Ms. Cooper's agreement to the procedure
before any health care services were provided. But this temporal view focuses entirely on the
surgical procedure and ignores the necessary role of the doctor-patient informed consent discussion
in the provision of health care services. Before surgery, Dr. Mandy had a duty to share with Ms.
Cooper enough information about the procedure to enable her to give informed consent for him to
proceed. Miller ex rel. Miller v. Dacus, 231 S.W.3d 903, 907 (Tenn. 2007) (quoting Tenn. Code
Ann. § 29-26-118). This information typically includes the reason for performing the procedure,
the risks and benefits of the procedure, the chances for a successful outcome, and any alternative
treatments available. Id. (quoting Shadrick v. Coker, 963 S.W.2d 726, 732 (Tenn. 1998)). Without
Ms. Cooper's informed consent, Dr. Mandy had no authority to perform the surgery. See Shadrick,
963 S.W.2d at 732 (quoting Cardwell v. Bechtol, 724 S.W.2d 739, 751 (Tenn. 1987)) (explaining
that a procedure performed without informed consent is a battery). It was during the informed
consent meeting that Dr. Mandy and Ms. Norris misrepresented Dr. Mandy's credentials. Under
the Health Care Liability Act, a standard of care applies to the doctor-patient informed consent
discussion. See Tenn. Code Ann. § 29-26-118. Thus, a plaintiff alleging an injury because a health
care provider failed to provide enough information about a medical procedure must comply with
the Act. See White, 469 S.W.3d at 526. The informed consent discussion, by its nature, has to occur
before the surgical procedure, but its timing does not mean it is not a part of the provided health
care service.”

“Finally, the Plaintiffs contend that compliance with the Act is not necessary because their medical
battery claim requires no expert testimony. Although a medical battery claim may not require
expert proof, section 29-26-101(a)(1)’s definition of a ‘health care liability action’ contains no
exemption for cases not requiring expert testimony. We cannot narrow the scope of the Act by
adding exclusionary language.”

“We hold that the Health Care Liability Act, section 29-26-101, broadly defines a ‘health care
liability action’ to include claims alleging that a health care provider caused an injury related to the
provision of health care services, regardless of the theory of liability. Based on the allegations in
the complaint, the Plaintiffs’ medical battery and intentional misrepresentation claims fall within
the scope of the Act. We reverse the judgments of the Court of Appeals and the trial court, and we
remand the case to the trial court for further proceedings consistent with this opinion. We tax the
costs of this appeal to Donna Cooper and Michael Cooper, for which execution may issue if
necessary.”

B. Certificate of Good Faith

1. Basic Requirements Not Met
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Estate of Blankenship v. Bradley Healthcare and Rehabilitation Center, No. E2021-00714-
COA-R10-CV (Tenn. Ct. App., Bennett, Mar. 30, 2022), perm. app. denied Aug. 4, 2022.

“In July 2019, Beulah Blankenship (‘Decedent’) died while a resident of Bradley Healthcare and
Rehabilitation Center, a nursing home owned by Bradley County, Tennessee (collectively,
‘Defendants’). Decedent's son, Timothy Blankenship, acting individually and as the administrator
of Decedent's estate (collectively, ‘the Estate’), initiated this lawsuit on June 16, 2020, alleging that
Defendants’ negligence caused the wrongful death of Decedent. The Estate claimed that Decedent's
death was due to Defendants’ failure ‘to comply with the standard of care for nursing homes’ and
‘to adequately staff their facility with enough personnel to provide proper care’ for Decedent.

“Paragraph 11 of the complaint stated that a document attached to the complaint as Exhibit 7
satisfied the certificate of good faith requirement in Tenn. Code Ann. § 29-26-122. Exhibit 7 is a
one-paragraph letter from Natalie Baker, a nurse practitioner consulted by the Estate, that provides:

I have reviewed the medical issues regarding BEULAH BLANKENSHIP and I have
determined that violations of the standards of care occurred during her residency at
BRADLEY HEALTHCARE & REHABILITATION CENTER. This report is prepared for
the purposes of confirming that I am competent under T.C.A. § 29-26-115 to express these
opinions; and that I believe, based on the information reviewed concerning the care and
treatment of BEULAH BLANKENSHIP, that there is a good faith basis to maintain an action
consistent with the requirements of § 29-26-115.

“Defendants filed an answer and a motion to dismiss pursuant to Tenn. R. Civ. P. 12.02(6), arguing
that Exhibit 7 did not constitute a certificate of good faith because it did not include an opinion
regarding whether Defendants’ violation of a standard of care caused Decedent's death. The Estate
filed a response contending that, under Tenn. Code Ann. § 29-26-122, it was not required to consult
an expert about whether Defendants’ deviation from a standard of care caused Decedent's death to
certify that a good faith basis existed to maintain the lawsuit.

“While the motion to dismiss was pending, the trial court permitted Defendants to depose Ms.
Baker on the limited issue of causation. Ms. Baker testified that she reviewed Decedent's medical
records for the sole purpose of assessing whether there were any deviations from the nursing
standard of care; she was not asked to opine as to whether those deviations caused Decedent's
death. Defendants attached Ms. Baker's deposition to its response to the Estate's reply to the motion
to dismiss.

“After hearing arguments on the motion, the trial court entered an order on March 10, 2021,
denying the motion to dismiss based on its finding that Exhibit 7 satisfied the requirements of Tenn.
Code Ann. § 29-26-122. The court then determined that, although Exhibit 7 satisfied the certificate
of good faith requirement, the Estate could have a 30-day extension of time to file a certificate that
“further clarif[ied] and/or enhance[d] any points that may need clarification.” On March 7, 2021,
the Estate filed an amended complaint that included an entirely new Exhibit 7 that was entitled
‘Tennessee Code Annotated § 29-26-122 Good Faith Certificate.””

“Any plaintiff filing a healthcare liability claim that requires expert testimony under Tenn. Code
Ann. § 29-26-115 must file a certificate of good faith with his or her complaint; this requirement
is mandatory, and a plaintiff must strictly comply with it. Tenn. Code Ann. § 29-26-122; Myers,
382 S.W.3d at 309-10; see also Sirbaugh v. Vanderbilt Univ., 469 S.W.3d 46, 51 (Tenn. Ct. App.
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2014). ‘One of the purposes of the certificate of good faith is to weed out frivolous lawsuits before
any party incurs substantial litigation expenses.” Hinkle, 2012 WL 3799215, at *8 (citing Jenkins
v. Marvel, 683 F. Supp. 2d 626, 639 (E.D. Tenn. 2010)). In other words, it indicates ‘that an expert
has reviewed the claims and has certified that they are taken in good faith.” /d. To accomplish this
purpose, Tenn. Code Ann. § 29-26-122(a)(1) provides detailed instructions about what the
certificate of good faith shall state:

(1) The plaintiff or plaintiff's counsel has consulted with one (1) or more experts who have
provided a signed written statement confirming that upon information and belief they:
(A) Are competent under § 29-26-115 to express an opinion or opinions in the case; and
(B) Believe, based on the information available from the medical records concerning the
care and treatment of the plaintiff for the incident or incidents at issue, that there is a good
faith basis to maintain the action consistent with the requirements of § 29-26-115[.]”

“The phrase ‘a good faith basis to maintain the action conmsistent with the requirements of
§29-26-115 is the linchpin of this issue. Tenn. Code Ann. § 29-26-122(a)(1)(B) (emphasis added).
The requirements of Tenn. Code Ann. § 29-26-115 are, in pertinent part, as follows:

(a) In a health care liability action, the claimant shall have the burden of proving by evidence
as provided by subsection (b):

(1) The recognized standard of acceptable professional practice in the profession and the

specialty thereof, if any, that the defendant practices in the community in which the

defendant practices or in a similar community at the time the alleged injury or wrongful

action occurred;

(2) That the defendant acted with less than or failed to act with ordinary and reasonable

care in accordance with such standard; and

(3) As a proximate result of the defendant's negligent act or omission, the plaintiff

suffered injuries which would not otherwise have occurred.
(b) No person in a health care profession requiring licensure under the laws of this state shall
be competent to testify in any court of law to establish the facts required to be established by
subsection (a), unless the person was licensed to practice in the state or a contiguous bordering
state a profession or specialty which would make the person's expert testimony relevant to the
issues in the case and had practiced this profession or specialty in one (1) of these states during
the year preceding the date that the alleged injury or wrongful act occurred. This rule shall
apply to expert witnesses testifying for the defendant as rebuttal witnesses. The court may
waive this subsection (b) when it determines that the appropriate witnesses otherwise would
not be available.

“(Emphasis added).

“Reading the two statutes together, it is clear that § 29-26-122(a)(1)(A) refers to the locality rule
for expert witnesses described in § 29-26-115(b) and that § 29-26-122(a)(1)(B) refers to the
essential elements for maintaining a healthcare liability action described in § 29-26-115(a). To
maintain an action under § 29-26-115(a), a plaintiff must prove the recognized standard of care, that
the defendant deviated from the standard of care, and that the plaintiff's injury was caused by the
defendant's deviation from the standard of care. The General Assembly stressed the essentialness
of the causation element for healthcare liability actions by adopting § 29-26-115(d): ‘injury alone
does not cause a presumption of the defendant's negligence.” Thus, for a certificate of good faith
to certify that there is ‘a good faith basis to maintain the action consistent with the requirements of

184



§ 29-26-115,’ it must indicate that the plaintiff has consulted with at least one qualified expert who
reviewed the claims and believes the defendant deviated from the applicable standard of care and
that the deviation proximately caused the plaintiff's injury.”

“Turning to the facts of this case, we conclude that Exhibit 7 did not satisfy the filing of a certificate
of good faith requirement because it does not include all of the required information. Exhibit 7,
unlike the detailed affidavit in Hinkle [v. Kindred Hospital, No. M2010-02499-COA-R3-CV, 2012
WL 3799215 (Tenn. Ct. App. Aug. 31, 2012)], is a perfunctory letter containing only one
paragraph that provides very little information. Ms. Baker stated that she was a qualified expert
under § 115; the letter contains nothing indicating that she is qualified, however, because she
makes no mention of where she is licensed, the locale where she practices, or what she practices.
See Tenn. Code Ann. § 29-26-115(b). Furthermore, it is clear from the letter and her deposition
testimony that she determined only ‘that violations of the standards of care occurred during
[Decedent's] residency at [Defendants’ facility].” She never states that she considered whether
Decedent's injury was caused by Defendants’ violations of those standards of care. Exhibit 7,
therefore, does not confirm that there is a good faith basis to maintain the lawsuit ‘consistent with
the requirements of § 29-26-115.” Tenn. Code Ann. § 29-26-122(a)(1)(B). As a result, Exhibit 7
does not satisfy the certificate of good faith filing requirement. It does not certify that a good faith
basis existed to maintain the action based on all of the requirements in § 29-26