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Penalty Phase

A. PRELIMINARY MATTERS

Following the return of a verdict of guilty, the jury in a first degree murder
case in Tennessee determines in a separate sentencing hearing whether the
defendant "shall be sentenced to death, to imprisonment for life without
possibility of parole, or to imprisonment for life." Tenn. Code Ann. § 39-
13-204(a). The separate sentencing hearing, or penalty phase of the trial,
shall be conducted "as soon as practicable before the same jury that
determined guilt" following the return of the verdict in the guilt phase,
unless the defendant is being retried as to penalty as a result of a finding of
error in the initial penalty phase by the trial court "or any other court with
jurisdiction to do so." Tenn. Code Ann. §§ 39-13-204(a), (k). Retrials as
to penalty are governed by the same requirements discussed in this chapter,
subject only to those limitations, exceptions, and additions discussed in
Chapter 9.

1. Statutory Changes

This Chapter discusses the law applicable to penalty phase
proceedings as it currently exists. As also discussed in Chapter 9, all
penalty phase proceedings must be held in accordance with the law
in effect at the time of the commission of the offense. See State v.

Cauthern. 967 S.W.2d 726, 732 (Tenn. 1998) (citing State v.
Brimmer. 876 S.W.2d 75, 82 (Tenn. 1994)). As a result, cases
involving older offense dates will require review and application of
prior law.
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-\ 2. Waiver of Penalty Phase Jury

Tenn. Code Ann. § 39-13-205(b), (c):

(b) After a verdictof first degree murder is found, the defendant,
with the advice of the defendant's attorney and the consent of the
court and district attorney general, may waive the right to have a
jury determine punishment, in which case the trial judge shall
determine punishment as provided by this part.
(c) Reference to a jury in § 39-13-204 shall apply to a judge if the
jury is waived.

Tenn. R. Crim. P. 23(b)(1), (2):

(1) Timing. — The defendant may waive a jury trial at any time
before the jury is sworn.
(2) Procedures. — A waiver of jury trial must:

(A) be in writing;
(B) have the consent of the district attorney general; and
(C) have the approval of the court

See also Tenn. Code Ann. § 40-35-203(c). To the extent that Rule 23
is in conflict with the statute in terms of when the defendant may file
his or her written waiver of a penalty phase jury, the statute controls.
See State v. Reid. 981 S.W.2d 166,169-70 (Tenn. 1998).

The filing of a written waiver of a penalty phase jury is not all that is
necessary to accomplish an effective waiver. Because the United
States Supreme Court held in Ring v. Arizona. 536 U.S. 584 (2002),
that a capital defendant has a constitutional right to have a jury
engage in the fact-finding necessary to support a sentence of death,
any waiver of the right to a penalty phase jury must be knowing and
voluntary. See generally Bradv v. United States. 397 U.S.. 742,748
(1970) ("Waivers of constitutional rights not only must be voluntary
but must be knowing, intelligent acts done with sufficient awareness
of the relevant circumstances and likely consequences."). As a
result, an on-the-record colloquy should be conducted with the
defendant to ensure that his or her waiver of a penalty phase jury is
knowing and voluntary.
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^ B. OPENING STATEMENTS

Tenn. Code Ann. § 39-13-204(b):

o

In the sentencing proceeding, the attorney for the state shall be allowed to
make an opening statement to the jury and then the attorney for the
defendant shall also be allowed such statement; provided, that the waiver of
opening statement by one party shall not preclude the opening statement by
the other party.

1. State's Opening

A prosecutor's opening statement during the penalty phase in a
capital case cannot limit whether otherwise properly noticed
aggravating circumstances can be considered by the jury. See State
v. Robinson. 146 S.W.3d 469, 526 (Tenn. 2004). In Robinson, the
Tennessee Supreme Court rejected the defendant's argument that the
trial court had improperly permitted the State to rely upon the two
aggravating circumstances set forth in the pretrial notice of intent,
where the prosecutor had indicated during his opening statement that
he was relying upon only one of those aggravating circumstance.
See id.

A more exhaustive approach to what has been deemed improper
argument in a capital case will be taken up in subsection G of this
Chapter entitled "Closing Argument." For now, it is enough to note
that the Tennessee Supreme Court has condemned a prosecutor's use
of epithets to characterize the defendant in a penalty phase opening
statement in a capital case. See, e.g.. State v. Thomas. 158 S.W.3d
361, 413-14 (Tenn. 2005) (determining that prosecutor's repeated
use of phrase "greed and evil" during opening statement in reference
to defendant was improper).

2. Defense Opening

A defense attorney's decision not to present an opening statement
during the penalty phase of a capital trial will not be considered
ineffective assistance of counsel because "[t]here is no requirement
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•x that an opening statement be made." Johnson v. State. No. 02C01-
' 9707-CR-00292,1999 WL 608861, * 20 (Tenn. Crim. App. 1999).

U

C. EVIDENTIARY ISSUES

1. Standards at Sentencing

Tenn. Code Ann. § 39-13-204 (c):

In the sentencing proceeding, evidence may be presented as
to any matter that the court deems relevant to punishment
and may include, but not be limited to, the nature and
circumstances of the crime; the defendant's character,
background history, and physical condition; any evidence
tending to establish or rebut the aggravating circumstances
and any evidence tending to establish or rebut any mitigating
factors. Any such evidence that the court deems to have
probative value on the issue of punishment may be received
regardless of its admissibility under the rules of evidence;
provided that the defendant is accorded a fair opportunity to
rebut any hearsay statements so admitted.

See State v. Berrv. 141 S.W.3d 549 (Tenn. 2004); State v. Stout. 46
S.W.3d 689 (Tenn. 2001); Owens v. State. 13 S.W.3d 742 (Tenn.
Crim. App. 1999).

2. Accomplice Testimony

Corroboration of accomplice testimony, which is required to prove
guilt during the guilt phase of a trial, is not required to prove an
aggravating circumstance during the penalty phase of the trial. State
v. Bane. 57 S.W.3d 411 (Tenn. 2001).

3. Photographs

In State v. Faulkner. 154 S.W.3d 48 (Tenn. Crim. App. 2005), the
court discussed the various standards related to the introduction of

photographs in a capital trial in Tennessee:

7.8



^

u

Tennessee courts follow a policy of liberality in the admission of
photographs in ... criminal cases. See State v. Banks, 564 S.W.2d
947, 949 (Tenn. J978) (citations omitted). Accordingly, "the
admissibility ofphotographs lies within the discretion of the trial
court"whose ruling "will not be overturned on appeal except upon
a clear showing of an abuse of discretion." Id.; see also State v.
Hall, 8S.W.3d593, 602 (Tenn. 1999), cert, denied, 531 U.S. 837,
121 S. Ct. 98, 148 L. Ed. 2d 57 (2000). Notwithstanding, a
photograph must be found relevant to an issue that the jury must
decide before it may be admitted into evidence. See State v. Vann,
976S.W.2d93,102 (Tenn. 1988), cert, denied, 526 U.S. 1071,119
S. Ct. 1467,143 L. Ed. 2d551 (1999); State v. Braden, 867S.W.2d
750, 758 (Tenn. Crim. App.),perm, to appeal denied, (Tenn. 1993)
(citation omitted); see also Tenn. R. Evid. 401. Photographs ofa
corpse are admissible in murderprosecutions if they are relevant
to the issues at trial, notwithstanding theirgruesome and horrifying
character. Additionally, the admissibility of evidence at a capital
sentencing hearing is controlledbysection 39-13-204(c), Tennessee
Code Annotated, which allows the admission ofany evidence "the
court deems relevant to the punishment . . . regardless of its
admissibility under the rules of evidence." See Hall, 8 S.W.3d at
601. In essence, section 39-13-204(c) permits introduction ofany
evidence relevant to sentencing in a capital case, subject only "to
a defendant's opportunity to rebut any hearsay statements and to
constitutional limitations." See Hall, 8 S. W.3d at 601.

Notwithstanding thisbroadinterpretation ofadmissibility, evidence
that is not relevant to prove some part of the prosecutions case
should not be admittedsolely to inflame thejury and prejudice the
defendant.Banks,564S.W.2dat 950-51. Additionally, theprobative
valueofthephotograph must outweighany unfairprejudicialeffect
that it may have upon the trier offact. Vann, 976 S.W.2dat 103;
Braden, 867 S.W.2d at 758; see also Tenn. R. Evid. 403. In this
respect, we note that photographs of a murder victim are
prejudicial by their very nature. However, prejudicial evidence is
notperse excluded; indeed, ifthiswere true, all evidenceofa crime .
would be excluded at trial Rather, what is excluded is evidence
whichis "unfairlyprejudicial," inother words, thatevidencewhich
has "an undue tendencytosuggest a decision on an improper basis,
commonly, though not necessarily, an emotional one." See Vann,
976S.W.2dat 103 (citations omitted).
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Photographsdepicting a victim's injuries havebeenheld admissible
to establish torture or seriousphysical abuse under aggravating
circumstance (i)(5). See, e.g., State v. Smith, 893 S.W.2d 908, 924
(Tenn. 1994) (photographs depicting the victims body, including
one of the slash wound to the throat, which was "undeniably
gruesome," were relevant to prove that the killing was "especially
heinous,atrocious, or cruel"andwereadmissiblefor thatpurpose);
State v. McNish, 727 S.W.2d 490, 494-95 (Tenn .1987)
(photographs of the body of the victim who was beaten to death
were relevant and admissible to show the heavy, repeated and
vicious blows to the victim and to prove that the killing was
"especially heinous, atrocious, or cruel").

Faulkner, at 68-69.

In addition, in Statev.Odom. 137S.W.3d 572,587 (Tenn. 2004), the
court held that

[ajt a resentencing hearing, both the State and the defendant are
entitledto offerevidence relating tothecircumstancesofthe crime.
A trial court is affordedbroad discretion in determining whether
to admitphotographs of thedeceased in a numberprosecution.

(Citations omitted).

NOTE: Photographs of the victim while alive are not admissible as
issues such as identity for which the photograph might be relevant
are not issues at sentencing. State v. Keen. 31 S.W.3d 196 (Tenn.
2000).

4. Defendant's Character

In State v. Thacker. 164 S.W.3d 208 (Tenn. 2005), the court
discussed the issue of evidence related to the defendant's character

at a capital sentencing hearing.

Evidence is not excluded at a capital sentencing hearing merely
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"\ because it is otherwise inadmissible under the Rules ofEvidence.
' SeeTenn. Code Ann. §39-13-204(c); State v. Stout, 46 S.W.3d 689,

702 (Tenn. 2001). In a capital sentencing hearing, any evidence
relevant to the circumstances ofthemurder or to theaggravating
or mitigating circumstances is admissible in determining
punishment if it has probative value. See Teague, 897 S.W.2d at
250. Further, due to the constitutional requirement that capital
sentencing be conducted in an individualized manner, evidence
regardingthe defendants characterand backgroundis admissible
regardless of its relevance to any aggravating or mitigating
circumstances. Sims, 45 S. W.3d at 13. Nevertheless, a trial court
has the discretion to exclude any evidence that would render the
trialfundamentally unfair, or whoseprobative value is outweighed
byitsprejudicial effect. See Tenn. R. Evid. 403; State v. Burns, 979
S.W.2d276, 282 (Tenn. 1998).

Generally, Rule 404 prohibits the use of character evidence to
prove action on a particular occasion in conformity with the
character trait. See Tenn. R. Evid. 404. Rule 404(b) specifically
serves to filter out evidence of prior bad acts if offered to infer

] conduct in conformity with a character trait; however, such
evidence may be admissible for other purposes. Tenn. R. Evid.
404(b). In cases where characterevidence is admissible, Tennessee
Rule ofEvidence 405 provides that "inquiry on cross-examination
is allowable into relevant specific instances ofconduct." Tenn. R.
Evid. 405(a). However, before inquiring into specific instances of
conduct, thetrialcourtmust holda hearingoutside thepresence of
thejury and determine whetherafactual basisfor theinquiry exists
and whether "the probative valueofa specific instance ofconduct
onthecharacterwitness's credibility outweighs itsprejudicialeffect
on substantive issues." Id.

In State v. Sims this Courtanalyzed the relationship between Rule
405 and Tennessee CodeAnnotatedsection 39-13-204(c) .focusing
on the precise issue of whether section 39-13-204(c) precluded
application of Rule 405 during a capital sentencing hearing. 45
S.W.3dat 13. We concluded thatsection 39-13-204(c)provides trial
judges with wider discretion than normally permitted under the
Rules ofEvidence and that trialjudges are not required to strictly

U
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\ follow Rule 405 in determining whether theStateshould be allowed
to question a defendant's witness regarding the defendant's prior
convictions.Sims,45S.W.3dat 14. We haveprovidedthefollowing
principles:

The Rules of Evidence should not be applied to preclude
introduction ofotherwise reliable evidence that is relevant
to the issue of punishment, as it relates to mitigating or
aggravating circumstances, thenatureand circumstances of
theparticularcrime, or thecharacterandbackgroundofthe
individualdefendant. As our case history reveals, however,
the discretion allowed judges and attorneys during
sentencing in first degree murder cases is not unfettered.
Our constitutional standards require inquiry into the
reliability, relevance, value, and prejudicial effect of
sentencing evidence to preserve fundamentalfairness and
protect the rights of both the defendant and the victim's
family. The rules of evidence can in some instances be
helpful guides in reaching these determinations of
admissibility. Trial judges are not, however, required to

i adhere strictly to the rules ofevidence. These rules are too
' restrictiveand unwieldy in the arena ofcapital sentencing.

Id.; see also Stout, 46 S.W.3d at 703.

We also concluded that the issue should not be whether

testimony is character evidence under Rules 404 and 405.
Rather, the properfocus in a capital sentencing hearing
should be whetherthetestimony is relevant to themitigating
factors presented by the defendant and on the relevance of
the defendant's prior bad acts to refute those mitigating
circumstances. Sims, 45 S. W.3dat 14. Wefurther noted that
when evidence ofprior convictions is admitted in a capital
sentencing hearing, the trial court should instruct thejury
that the evidence is to be considered solely to rebut
mitigating testimony related to the defendant's character.
Id. at 15.

In Sims, the prosecution was allowed to cross-examine a witness
regarding the defendant's prior burglary and theft convictions in
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-n order to rebut mitigating evidence that the defendant was not by
' nature an aggressive person. Id. at 14-15. Likewise, in State v.

Stout, evidence ofprior convictionsforaggravated burglary, theft,
reckless endangermentandrobbery wasallowedtorebut mitigation
evidence that the defendant was a "fine, active Christian." 46
S.W.3dat703.

Thacker. at 226-28.

5. Confessions

In Statev.NichoIs. 877 S.W.2d 722 (Tenn. 1994), the court held that
the defendant's confession was admissible at sentencing in that it
described the nature and circumstances of the crime.

6. Hearsay

Ifrelevant, hearsay isadmissible during the penalty phase ofacapital
murder case. Tenn. Code Ann. § 39-13-204(c); State v.Austin. 87

\ S.W.3d 447 (Tenn. 2002). Although our statute does permit the
' introduction of hearsay evidence, it requires that "the defendant is

accorded a fair opportunity to rebut any hearsay statements so
admitted." Id.

7. State's Rebuttal Proof

In certain circumstances the State will be allowed to rebut the
mitigation offered by the defendant at a capital sentencing hearing.
The test is whether the probative value outweighs the prejudicial
effect. State v. Sims. 45 S.W.3d 1 (Tenn. 2001). In the penalty
phase, the focus ison relevance asopposed to a strict application of
the rules of evidence. Id.

U
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EXAMPLES:

State v. Thompson
189 S.W.3d 260 (Tenn. Crim. App. 2005).

When a defendant relies on the no prior criminal history statutory
mitigating circumstance, the State may rebut this factor through not
only proofof prior convictions, but through any evidence ofcriminal
activity. Additionally, the court held that the State was properly
allowed to offer rebuttal regarding the defendant's lack of remorse
to refute his alleged religious conversion and remorsefulness.

State v. McKinnev

74 S.WJd 291 (Tenn. 2002).

Trial court properly allowed the State to impeach a defense witness,
who portrayed the defendant as a peaceful, non-violent person, with
the defendant's juvenile adjudication for aggravated assault.

NOTE: It such instances, it is appropriate for the trial court to give
a limiting instruction informing thejury that prior convictions should
be considered solely for the purpose of rebutting the mitigating
testimony relating to the defendant's character as a non-aggressive
person. See State v. Sims. 45 S.W.3d 1 (Tenn. 2001).

State v. Bane

57 S.WJd 411 (Tenn. 2001)

State was properly permitted to rebut proposed mitigation.
Defendant introduced mitigating evidence regarding his family
background, marriage and two sons. State properly rebutted this
evidence with proofof defendant's relationships with other women.

8. Polygraphs

Evidence of polygraph examination results, testimony on such
results, or testimony related to a defendant's willingness or refusal
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to submit to a polygraph examination is not admissible during a
capital or non-capital sentencing hearing. State v. Pierce. 138
S.W.3d 820,826 (Tenn. 2004); see also State v. Hartman. 42 S.W.3d
44, 55-56 (Tenn. 2001).

D. AGGRAVATING CIRCUMSTANCES

Tenn. Code Ann. § 39-13-204(i) reads in part that:

No death penalty or sentence of imprisonment for life without
possibility of parole shall be imposed, except upon a unanimous
finding that the state has proven beyond a reasonable doubt the
existence of one (1) or more of the statutory aggravating
circumstances, which are limited to the following:

The United States Supreme Court held in Zant v. Stephens. 462 U.S. 862,
877 (1983), that, in order for a state to impose the death penalty without
violating the Eighth Amendment, it must "genuinely narrow the class of
persons eligible for the death penalty and must reasonably justify the
imposition of a more severe sentence on the defendant compared to others
found guilty of murder." In Tennessee, as in many other states, this
"narrowing" is accomplished through the use of statutory aggravating
circumstances.

1. (i)(l) - Murder Committed by AdultAgainst Child Under Twelve

Tenn. Code Ann. § 39-13-204(0(1):

The murder was committed against a person less than twelve (12)
years of age and the defendant was eighteen (18) years of age or
older;

This aggravating circumstance can be applied in any case in which
the victim is less than twelve years of age. While this aggravator
also requires proof that the defendant was eighteen years of age or
older at the time of the offense, it should be noted that any issue
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regarding proof on this point should be a mere formality since a
defendant under eighteen years of age at the time of the offense is
ineligible for the death penalty. See Roper v. Simmons. 543 U.S.
551, 578 (2005) (holding that "[t]he Eighth and Fourteenth
Amendments forbid imposition of the death penalty on offenders
who were under the age of 18 when their crimes were committed");
see also Tenn. Code Ann. § 37-1-134(a)(1) (forbidding the
imposition of a death sentence on a juvenile).

NOTE: The factors listed in Tenn. Code Ann. § 39-13-204(i) are the
same factors relied upon by the State in first degree murder cases
where the death penalty is not sought but life without the possibility
of parole is. Minors are eligible for life without the possibility of
parole, and therefore, the age ofthe defendant would be very relevant
in that type of a case as it relates to this factor.

The (i)(l) aggravating circumstance can even be used to support
imposition of the death penalty in a case where the conviction is for
felony murder in the perpetration of aggravated child abuse. See
State v. Godsev. 60 S.W.3d 759, 778-81 (Tenn. 2001). In Godsey.
the Tennessee Supreme Court held that the (i)(l) aggravating
circumstance "sufficiently and meaningfully" narrowed the class of
death-eligible defendants, even in cases where the defendant had
been convicted of felony murder in the perpetration of aggravated
child abuse, because, unlike the (i)(7) felony murder aggravating
circumstance at issue in State v. Middlebrooks. 840 S.W.2d 317

(Tenn. 1992), the (i)(l) aggravating circumstance "does not by its
terms apply to all aggravated child abuse murderers." Godsey. 60
S.W.3d at 780. This is true, the Court reasoned, because felony
murder by aggravated child abuse can be committed against a child
under eighteen but older than twelve years of age, while the (i)(l)
aggravating circumstance applies only where the victim was less than
twelve years of age at the time of the crime. See id; see also State
v. Hodges. 7 S.W.3d 609, 629 (Tenn. Crim. App. 1998) (reaching
same conclusion in life without parole case).

NOTE: It should be noted that in Godsev. where the
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defendant had been the first and only person in Tennessee to
receive a death sentence based solely on the (i)(l) aggravating
circumstance, the Court, following a lengthy statutory
comparative proportionality analysis, concluded that the
sentence of death was disproportionate in that case and
affirmed the Court of Criminal Appeals' modification of the
sentence to life imprisonment without the possibility ofparole.
See Godsev. 60 S.W.3d at 781-93.

2. (i)(2) - Prior Violent Felonies

Tenn. Code Ann. § 39-13-204(0(2):

The defendant was previously convicted ofone (1) or more felonies,
other than the present charge, whose statutory elements involve the
use of violence to the person;

Tenn. Code Ann. § 39-13-204(c) (in part):

In all cases where the state relies upon the aggravating factor that the
defendant was previously convicted ofone (1) or more felonies, other
than the present charge, whose statutory elements involve the use of
violence to the person, either party shall be permitted to introduce
evidence concerning the facts and circumstances of the prior
conviction. Such evidence shall not be construed to pose a danger of
creating unfair prejudice, confusing the issues,or misleading thejury
and shall not be subject to exclusion on the ground that the probative
value of the evidence is outweighed by prejudice to either party.
Such evidence shall be used by the jury in determining the weight to
be accorded the aggravating factor.

NOTE: Priorto 1989, the languageofthisaggravatingcircumstance
was as follows:

The defendant was previously convicted of one or more felonies,
other than the present charge, which involve the use or threat of
violence to theperson.

Tenn. Code Ann. § 39-2-203(i)(2) (1981). For pre-1989 offenses,
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a. Burden of Proof

case law construing this prior language should be consulted.

O

A certified copy of a prior criminal judgment, bearing the
name of the defendant, without more, is insufficient alone to
establish the identity of the defendant as the same person
convicted of the prior felony for purposes of the (i)(2)
aggravating circumstance. See State v. Williams. No. 03C01-
9302-CR-00050, 1996 WL 146696, * 5 (Tenn. Crim. App.
Apr. 2,1996): see also Lowe v. State. 805 S.W.2d 368,371 -72
(Tenn. 1991) (holding that a certified copy of a judgment
merely creates a permissive inference of identification).
However, in State v. Dellinger. 79 S.W.3d 458, 472 (Tenn.
2002), the Tennessee Supreme Court held that the State
sufficiently carried its burden of proof as to the (i)(2)
aggravating circumstance in that case where the introduction
of certified copies of prior criminal judgments was coupled
with testimony from a witness who had been present at the
time of entry of the prior conviction and who identified the
defendants as the same persons convicted of the prior felonies
reflected in the judgments.

b. Timing of Prior Conviction(s)

The Tennessee Supreme Court has "held on numerous
occasions that so long as a defendant is convicted of a violent
felony prior to the sentencing hearing at which the previous
conviction is introduced, this aggravating circumstance is
applicable." State v. Hodges. 944 S.W.2d 346, 357 (Tenn.
1997) (emphasis in original) (citing State v. Nichols. 877
S.W.2d 722, 736 (Tenn.1994), and State v. Caldwell. 671
S.W.2d 459,464-65 (Tenn. 1984)).

Practically speaking, this means that the "prior" offense may
occur after the date of the commission of the capital offense so
long as the defendant is convicted of the "prior" offense
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before the capital sentencing or resentencing hearing.

c. Validity of Prior Conviction(s)

The United States Supreme Court held in Johnson v.
Mississippi. 486 U.S. 578 (1988), that it violates the Eighth
Amendment prohibition against cruel and unusual punishment
for a death sentence to be based on a prior conviction that has
been vacated. In State v. Shepherd. 902 S.W.2d 895,906-07
(Tenn. 1995), the Tennessee Supreme Court held that
application of the (i)(2) aggravator could not stand where after
the conclusion of the defendant's capital trial, the prior
conviction relied on by the State in support of (i)(2) had been
reversed and the case remanded for a new trial.

d. Nature of Prior Conviction(s)

The Tennessee Supreme Court has held that, for purposes of
determining whether a prior conviction constitutes a prior
violent felony for purposes of the (i)(2) aggravating
circumstance, "the trial judge must necessarily examine the
facts underlying the prior felony" to ascertain whether it
involved violence against a person if the statutoryelements of
the offense are such that it could have been committed "with

or without proof of violence." State v. Sims. 45 S.W.3d 1,12
(Tenn. 2001). "If the trial court determines that the statutory
elements of the prior offense involved the use of violence, the
State may introduce evidence that the defendant had
previously been convicted of the prior offenses," and the trial
court "then would instruct the jury that those convictions
involved the use of violence to the person." State v. Powers.
101 S.W.3d 383,400-01 (Tenn. 2003).

There have been several cases analyzing the statutory elements
of certain particular offenses to determine whether they
involved the use of violence to the person. A discussion of
each of these cases is beyond the scope of these materials at
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this time. If there is any question as to whether a particular
offense involved the use of violence to the person, case law
should be consulted to ensure that the offense can be used to

support application of the (i)(2) aggravator.

3. (i)(3) - Great Risk of Death to Two or More Persons

Tenn. Code Ann. § 39-13-204(i)(3):

The defendant knowingly created a great risk of death to two (2) or
more persons, other than the victim murdered, during the act of
murder;

The Tennessee Supreme Court has held that the (i)(3) aggravating
circumstance " 'contemplates either multiple murders or threats to
several persons at or shortly prior to or shortly after an act of murder
upon which the prosecution is based.' " State v. Henderson. 24
S.W.3d 307, 313 (Tenn. 2000) (quoting State v. Burns. 979 S.W.2d
276, 280 (Tenn. 1998), quoting State v. Cone. 665 S.W.2d 87, 95
(Tenn. 1984)). The Court in Henderson, quoting from Burns, noted
that the (i)(3) aggravating circumstance " 'most often has been
applied where a defendant fires multiple gunshots in the course of a
robbery or other incident at which persons other than the victim are
present.' " Id at 313-14 (quoting Burns. 979 S.W.2d at 280).

In State v. Cone. 665 S.W.2d 87, 95 (Tenn. 1984), the Tennessee
Supreme Court expressed its doubt as to whether the evidence in that
case was sufficient to support application of this aggravating
circumstance. The court in Cone explained its reasoning on this
point as follows:

It is clearfrom the record that on the afternoon ofAugust 9,
1980, the accused shot twopersons and attempted to shoot
a third in escaping from an armed robbery after a high
speed automobile chase. On the next morning he terrorized
[anotherperson] and some hours later killed [the victims of
the charged murders]. There is considerable logic and
plausibility to thefinding ofthe jury that the acts ofmurder
were committed during the course of an attempted escape
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\ from thiscrime spree, and certainly more than two persons
were in danger.

We are of the opinion, however, that generally the
statutedoes notcontemplate an extendedcriminal episode,
but contemplates either multiple murders or threats to
several persons at or shortlyprior to or shortlyafteran act
ofmurder upon which theprosecution is based.

Id. (footnote omitted).

NOTE: It should be noted that, despite its view regarding the
sufficiency ofthe evidencesupporting the (i)(3) aggravator,the court
in Cone nevertheless upheld the death sentence in that case,
concluding that any error in application of (i)(3) was harmless
beyond a reasonable doubt given the other three aggravating
circumstances which were found by the jury and supported by the
record. See Cone. 665 S.W.2d at 95.

The court in Johnson v. State. 38 S.W.3d 52 (Tenn. 2001), noted that,
\ "[i]n many of the cases upholding application of the (i)(3)
' aggravator, the defendant fired random shots with others present or

nearby, the defendant engaged in a shoot-out with other parties, or
the defendant actually shot people in addition to the murder victim."
Johnson, at 60 (footnotes omitted). In support of its conclusion that
this aggravator cannot be vicariously applied, the court explained
that

[ujnlike otheraggravating circumstances, such as the (i)(5)
aggravator, thestatutory language ofthe (i)(3) aggravating
circumstance simply does not permit application of this
aggravating circumstance unless the defendant "knowingly
created" the "great riskofdeath," either byhis or herown
actions or by directing, aiding, or soliciting anotherto do
the act, i.e., to shoot the gun, that creates the great riskof
death. Without some proofthat the defendant in some way
"knowingly created" the "great risk of death," this
aggravating circumstance does not apply, even though a
great risk of death may have been created by someone
during the course of the criminal episode. Because this

7.21



1

o

aggravatingcircumstancefocuses moreuponthedefendant's
actionsand intent rather thanupon theactual circumstances
surrounding the killing, we decline to accept the State's
invitation to vicariously apply the (i)(3) aggravating
circumstance

Id at 63.

Cases in which imposition of the death penalty has been upheld
based in whole or in part upon application of this aggravating
circumstance include: Henderson. 24 S.W.3d at 314 (death sentence
based on (i)(3), (i)(6), (i)(7), and (i)(9) aggravating circumstances);
Burns. 979 S.W.2d at 280-81 (sole aggravating circumstance); State
v. Johnson. 632 S.W.2d 542,548 (Tenn. 1982) (death sentence as to
one victim based on (i)(3) and (i)(6) aggravating circumstances).

4. (i)(4) - Murder for Hire

Tenn. Code Ann. § 39-13-204(i)(4):

The defendant committed the murder for remuneration or the

promise of remuneration, or employed another to commit the
murder for remuneration or the promise of remuneration;

Application of this aggravating circumstance requires "proof of
payment or promise of payment as a motive for the murder." State
v. Stephenson. 195 S.W.3d 574, 587 (Tenn. 2006).

Cases in which imposition of the death penalty has been upheld
based in whole or in part upon application of this aggravating
circumstance include: Stephenson. 195 S.W.3d at 593 (sole
aggravating circumstance); State v. Austin. 87 S.W.3d 447, 467
(Tenn. 2002) (sole aggravating circumstance); State v. Stevens. 78
S.W.3d 817, 841 (Tenn. 2002) (death sentence based on both (i)(2)
and (i)(4) aggravating circumstances); State v. Hutchison. 898
S.W.2d 161,175 (Tenn. 1994) (sole aggravating circumstance): State
v. Wilcoxson. 772 S.W.2d 33,40 (Tenn. 1989) (death sentence based
on (i)(2), (i)(4), and (i)(5) aggravating circumstances); State v.
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Porterfield. 746 S.W.2d 441.449 (Tenn. 1988) (death sentence based
on both (i)(4) and (i)(5) aggravating circumstances as to defendant
who solicited murder, and (i)(2), (i)(4), and (i)(5) aggravating
circumstances as to actual killer); State v. Coker. 746 S.W.2d 167,
175 (Tenn. 1987) (death sentence based on both (i)(2) and (i)(4)
aggravating circumstances); State v. Groseclose. 615 S.W.2d 142,
148-50 (Tenn. 1981) (death sentence based on both (i)(4) and (i)(5)
aggravating circumstances).

5. (i)(5) - Heinous, Atrocious, or Cruel (HAC)

Tenn. Code Ann. § 39-13-204(i)(5):

The murder was especially heinous, atrocious, or cruel, in that it
involved torture or serious physical abuse beyond that necessary to
produce death;

NOTE: Prior to 1989, the language of this aggravating circumstance
was as follows:

The murder was especially heinous, atrocious, or cruel in that it
involved torture or depravity ofmind.

Tenn. Code Ann. § 39-2-203(i)(5) (1981). For pre-1989 offenses,
case law construing this prior language should be consulted.

An in-depth discussion of the history of this aggravating
circumstance and all the cases either construing or upholding
application ofit, as it has been worded over time, is beyond the scope
of thesematerials.1 Thissection will, therefore, focus only on those
Tennessee cases necessary to an understanding of how this
aggravating circumstance, as it is presently worded, may be applied
in specific circumstances in order to remain a constitutionally

For a comprehensivediscussion of the history and constitutionalityof this aggravating
circumstance, see Note, The Constitutionality of the "Heinous. Atrocious, or Cruel" Aggravating
Circumstance in Death Penalty Cases and its Interpretation by Tennessee Courts. 31 U. Mem. L.
Rev. 939 (2001).
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-n permissible narrowing device. It should be noted that the
constitutionalvalidityofthisaggravating circumstance dependsupon
the limiting construction given to its language by the Tennessee
Supreme Court. See generally Godfrey v. Georgia. 446 U.S. 420
(1980) (construing Georgia's similar aggravating circumstance);
Mavnard v.Cartwright. 486 U.S.356 (1988) (construing Oklahoma's
similar aggravating circumstance).

This aggravating circumstance may be applied if the evidence is
sufficientto supporta finding ofeither "torture"or"serious physical
abuse beyond that necessary to produce death." See State v. Rollins.
188 S.W.3d 553,572 (Tenn. 2006); State v. Suttles. 30 S.W.3d 252,
262 (Tenn. 2000).

The Tennessee Supreme Court has defined "torture," as used in this
aggravating circumstance, as "the infliction of severe physical or
mental pain upon the victim while he or she remains alive and
conscious." Rollins. 188 S.W.3d at 572; State v. Pike. 978 S.W.2d
904, 917 (Tenn. 1998); State v. Williams. 690 S.W.2d 517, 529

) (Tenn. 1985).

In defining the phrase "seriousphysical abuse beyond that necessary
to produce death," the court has explained that "serious" refers "to a
matter ofdegree, and that physical, rather than mental, abuse must be
'beyond that' or more than what is 'necessary to produce death.' "
Rollins. 188 S.W.3d at 572; see also State v. Nesbitt. 978 S.W.2d
872, 887 (Tenn. 1998); State v. Odom. 928 S.W.2d 18, 26 (Tenn.
1996). The court has defined the word "abuse," as used in this
aggravator, as "an act that is 'excessive' or which makes 'improper
use of a thing,' or which uses a thing 'in a manner contrary to the
natural or legal rules for its use.'" Odom.928 S.W.2d at 26 (quoting
Black's Law Dictionary 11 (6th ed. 1990)); see also State v.
Huguelev. 185 S.W.3d 356,381 (Tenn. 2006).

Finally, because this aggravating circumstance "focuses upon the
nature and circumstances of the crime, rather than the actions, intent,
and conduct of the defendant," it may be vicariously applied to a
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defendant who did not personally commit the murder. State v.
Robinson. 146 S.W.3d 469, 500 (Tenn. 2004).

6. (i)(6) - Murder of a Witness or to Avoid Prosecution

Tenn. Code Ann. § 39-13-204(i)(6):

The murder was committed for the purpose of avoiding, interfering
with, or preventing a lawful arrest or prosecution of the defendant
or another;

This aggravating factor focuses on the defendant's motives for
committing a murder and is not limited to the killings of
eyewitnesses who know or can identify the defendant. State v. Terry.
46 S.W.3d 147,162 (Tenn. 2001). In addition, the defendant's desire
to avoid arrest or prosecution need not be the sole motive for the
killing; instead, it may be just one of the purposes motivating the
defendant to kill. Id; see also State v. Bush. 942 S.W.2d489 (Tenn.
1997). "However, ... there must be some 'particular proof in the
record to support this aggravating circumstance." State v. Powers.
101 S.W.3d 383, 399 (Tenn. 2003) (citing State v. Hartman. 42
S.W.3d 44, 58 (Tenn. 2001)). "Mere plausibility of the theory that
avoiding arrest or prosecution was one of the motives of the murder
is insufficient." Id.

Numerous cases have found this factor applicable. E.g. State v.
Rollins. 188 S.W.3d 553 (Tenn. 2006); Statev.Ivv. 188 S.W.3d 132
(Tenn. 2006); State v. Reid. 164 S.W.3d 286 (Tenn. 2005); State v.
Thacker. 164 S.W.3d 208 (Tenn. 2005); State v. Powers. 101 S.W.3d
383 (Tenn. 2003); State v. Bane.57 S.W.3d411 (Tenn. 2001);State
v. Hall. 976 S.W.2d 121 (Tenn. 1998).

NOTE: In Powers, the court also addressed an issue related to the
presentation of evidence of the underlying facts of another crime in
establishing this factor. The example here was where a defendant
has priors where he was identified by the victim and wentto jail and
then in the instant case the victim was murdered. The implicationis
that the murder was to avoid prosecution. The court indicated that
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"\ any such evidence must be very narrowly tailored to the issue.

NOTE: Such evidence of prior bad acts would most likely be the
subject of either a jury -out or pretrial motion hearing and should be
carefully considered before admission.

7. (i)(7) - Felony Murder

Tenn. Code Ann. § 39-13-204(i)(7):

The murder was knowingly committed, solicited, directed, or aided
by the defendant, while the defendant had a substantial role in
committing or attempting to commit, or was fleeing after having a
substantial role in committing or attempting to commit, any first
degree murder, arson, rape, robbery, burglary, theft, kidnapping,
aircraft piracy, or unlawful throwing, placing or discharging of a
destructive device or bomb;

NOTE: Prior to 1995, the language ofthis aggravating circumstance
was as follows:

The murder was committed while the defendant was engaged in
committing, or was an accomplice in the commission of, or was
attemptingto commit, or wasfleeing aftercommittingor attempting
to commit, anyfirst degree murder, arson, rape, robbery, burglary,
theft, kidnapping, aircraftpiracy, or unlawful throwing, placing or
discharging ofa destructive device or bomb.

Tenn. Code Ann. § 39-13-204(i)(7) (Supp. 1990). For pre-1995
offenses, case law construing the former wording of this aggravator,
particularly State v. Middlebrooks. 840 S.W.2d 317 (Tenn. 1992),
should be consulted.

The 1995 amendments to the language of this aggravator were made
in response to the Tennessee Supreme Court's decision in
Middlebrooks. wherein the court, construing the former wording of
this aggravator, held that it could not constitutionally be used as an
aggravating circumstance to support imposition of the death penalty
in a case where the defendant's first degree murder conviction had
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'"n been based solely on felony murder. See Middlebrooks. 840 S.W.2d
at 346. But see State v. Butler. 980 S.W.2d 359, 363 (Tenn. 1998)
(holding that (i)(7) aggravator, as previously worded, could be used
to enhance a sentence to life without the possibility of parole in a
case where the defendant's first degree murder conviction was based
solely on felony murder).

As recognized by the court in Middlebrooks. "[t]he minimum
standards for determining whether a sentence of death may be
constitutionally imposed under the United States Constitution for
felony murder" are set forth in Enmund v. Florida. 458 U.S. 782
(1982). and Tison v. Arizona. 481 U.S. 137(1987). Middlebrooks.
840 S.W.2d at 337. In Enmund. the United States Supreme Court
held that the Eighth Amendment does not permit the imposition of
the death penalty on a defendant who merely "aids and abets a felony
in the course of which a murder is committed by others but who does
not himself kill, attempt to kill, or intend that a killing take place or
that lethal force will be employed." 458 U.S. at 797. In Tison. the
United States Supreme Court refined the position it took in Enmund

) and held that "the reckless disregard for human life implicit in
knowingly engaging in criminal activities known to carry a grave risk
of death"was"a highlyculpablemental state" capableof supporting
the imposition of the death penalty. 481 U.S. at 157.

As presently worded, the (i)(7) aggravator "is applicable where the
murder 'was knowingly committed, solicited, directed, or aided by
the defendant, while the defendant had a substantial role in
committing or attempting to commit [a specific enumerated
felony].'" State v. Reid. 91 S.W.3d 247, 306 (Tenn. 2002)
(appendix) (quoting current language ofaggravatorandemphasizing
1995 statutory changes); see also State v. Rogers. 188 S.W.3d 593,
618 (Tenn. 2006). As a result, this aggravating circumstance, as
presently worded, may be constitutionally applied in cases wherethe
defendant's first degree murder conviction is based solely on felony
murder. See id.

O
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\ 8. (i)(8) - Defendant's Custodial or Escape Status

Tenn. Code Ann. § 39-13-204(i)(8):

The murder was committed by the defendant while the defendant
was in lawful custody or in a place of lawful confinement or during
the defendant's escape from lawful custody or from a place of lawful
confinement;

The definition of "lawful custody" or "lawful confinement" for
purposes of this aggravating circumstance is fairly straightforward
and includes any lawful custodial status at the time of the murder.
As a result, this aggravating circumstance has been upheld in cases
where the defendant was serving a sentence in a correctional facility
for a prior offense at the time of the murder, see, e.g.. State v.
Huguelev. 185 S.W.3d 356,364 & 382 (Tenn. 2006); State v. Sutton.
761 S.W.2d 763,767 (Tenn. 1988), where the defendant was in the
custody of the local sheriff in a "trusty" status at the time of the
murder, see^ e.g.. State v. Hartman. 42 S.W.3d 44, 59 n. 13 (Tenn.
2001), and where the defendant committed the murder while

) attempting to flee the custody of a law enforcement officer
immediately after having been placed under arrest. See, e.g.. State
v. Workman. 667 S.W.2d 44,48-49 (Tenn. 1984).

The meaning of the phrase "during the defendant's escape" from
lawful custody or confinement has been more problematic. In State
v. Odom. 928 S.W.2d 18,27 (Tenn. 1996), the State proved that the
defendant had escaped on March 28, 1991, from a Mississippi jail
where he had been serving a life sentence for murder. The murder
for which the State sought the death penalty was not committed until
May 10,1991. See id. at 21. The Tennessee Supreme Court held in
Odom that the defendant's status as an "escapee" was not enough to
support application ofthe(i)(8) aggravator. See id. at 27. The Court
reasoned:

Our rationale is simple-"during" as used in this statute
means "throughout the continuance of." The end of the
escape marksthe beginningofone's status as an "escapee."

o
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Id.

Although Ithedefendant] was, assuredly, an "escapee," by
no stretch can we say that the murderoccurred during the
defendant's escape from lawfulcustody orfrom a place of
lawful confinement. When he committed the murder, [the
defendant's] escape was an accomplished face-a fait
accompli.

However, the decision in Odom does not mean that any lapse in time
between the beginning of the escape and the murder, even one
spanning several days, makes the (i)(8) aggravating circumstance
inapplicable; the crucial question is not the lapse oftime, but whether
the "escape" from custody or confinement has been completed or is
still on-going. See State v. Hall. 976 S.W.2d 121,134 (Tenn. 1998).
In Hall, the Court concluded that, in contrast to the facts present in
Odom. the following facts were sufficient to support application of
the (i)(8) aggravator:

[TJhese murders were committed onlyfour days after the
defendants fled confinement in Kentucky and while the
defendants were in the process ofobtaining the [victims']
automobile-a means of transportation to further their
escape. Indeed, the proof shows that the escapees had
remained in an area approximately two miles in diameter
until they were able to steal automobiles to further their
escape. Moreover, law enforcement officers were actively
canvassing thissmall areafor thedefendants,searching with
helicopters, tracking dogs, andfour-wheel drive vehicles in
an attempt to locate the escapees .... Clearly, the
defendants were still in the process of escaping from
Kentucky to Mexico. These murders were simply a step
towardaccomplishing this end.

Id.
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x 9. (i)(9) - Law Enforcement or Emergency Services Victim

Tenn. Code Ann. § 39-13-204(i)(9):

The murder was committed against any law enforcement officer,
corrections official, corrections employee, emergency medical or
rescue worker, emergency medical technician, paramedic or
firefighter, who was engaged in the performance of official duties,
and the defendant knew or reasonably should have known that the
victim was a law enforcement officer, corrections official, corrections
employee, emergency medical or rescue worker, emergency medical
technician, paramedic or firefighter engaged in the performance of
official duties;

Application of this aggravating circumstance requires proof that the
defendant "knew or reasonably should have known" of the victim's
status as a law enforcement officer, corrections worker, oremergency
services worker. See State v. Huguelev. 185 S.W.3d 356,382 (Tenn.
2006) (determining that jury instruction on this aggravator omitted
the required knowledge element, but concluding that error was
harmless beyond a reasonable doubt given the overwhelming

/ evidence supporting application of this aggravator).

Cases in which imposition of the death penalty has been upheld
based in part upon application of this aggravating circumstance
include: Huguelev. 185 S.W.3d at 383 (death sentence based on
(i)(2), (i)(5), (i)(8), and (i)(9) aggravating circumstances); State v.
Henderson. 24 S.W.3d 307,314 (Tenn. 2000) (death sentence based
on (i)(3), (i)(6), (i)(7), and (i)(9) aggravating circumstances); State
v. Workman. 667 S.W.2d 44, 47-49 (Tenn. 1984) (death sentence
based on (i)(3), (i)(6), (i)(7), (i)(8), and (i)(9) aggravating
circumstances).

O
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10. (i)(10) - Judge or Attorney Victim

Tenn. Code Ann. § 39-13-204(i)(10):

The murder was committed against any present or former judge,
district attorney general or state attorney general, assistant district
attorney general orassistant state attorney general, due to or because
of the exercise of the victim's official duty or status and the
defendant knew that the victim occupied such office;

While this aggravating circumstance has never been applied in a
death penalty case in Tennessee, it seems logical to conclude that it
should be applied in a manner consistent with the (i)(9) and (i)(l 1)
aggravating circumstances given that these aggravators are similarly
designed to narrow the class ofdeath-eligible murders to those where
the defendant's knowledge of the victim's status as a public official
or government employee was the motivating factor behind the
killing.

11. (i)(ll) - Publicly Elected Official

Tenn. Code Ann. § 39-13-204(i)(ll):

The murder was committed against a national, state, or local
popularly elected official, due to or because of the official's lawful
duties or status, and the defendant knew that the victim was such an
official;

This aggravating circumstance has only been construed in one case
in Tennessee. In the non-capital case ofStatev.Looper. 118 S.W.3d
386 (Tenn. Crim. App. 2003), the jury found evidence sufficient to
support application of this aggravating circumstance and sentenced
the defendant to life without the possibility of parole. On appeal, the
defendant argued that the evidence presented at trial had been
insufficient "for a rational trier of fact" to conclude that the victim,
a state senator, had been murdered "due to or because of his official
duties or status as a state senator. Id at 437. The defendant argued
on appeal that the evidence, even when viewed in the light most
favorable to the State, showed "at most" that the state senator had
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been killed "not because of his official duties or status," but because
he was at the time running for re-election to his official office. Id at
437-38. The Court of Criminal Appeals rejected this argument with
the following reasoning:

The fact is that the victim was both the incumbent state
senator for the district and a candidatefor reelection, and
his death would create a vacancyfor this office. The record
fully supports the determination of the jury that the
defendant killed the victim to create a vacancy in the
position for which the defendant was a candidate.

Id at 438.

12. (i)(12) - Mass Murder

Tenn. Code Ann. § 39-13-204(i)(12):

The defendant committed "mass murder," which is defined as the
murder of three (3) or more persons, whether committed during a
single criminal episode or at different times within a forty-eight-
month period;

In State v.Bobo. 727 S.W.2d 945,955 (Tenn. 1987), the first case to
construe this aggravator, the Tennessee Supreme Court held that
(i)(12) may be constitutionally applied only if the triggering offenses
are shown by convictions entered prior to the capital sentencing
hearing. The Court specifically stated that, for this aggravator to be
utilized, "the State must show beyond a reasonable doubt (1) that the
defendant had been convictedofthree or more murders, including the
one for which he has just been tried, (2) within the State of
Tennessee, (3) within a period of forty-eight (48) months, (4)
perpetrated in a similar fashion, and (5) in a common scheme or
plan." Bobo. at 956-57 (emphasis in original). The Court in Bobo
ultimately concluded that the (i)(12) aggravator had not been
properly applied to the defendant "because he did not have a
sufficient number of triggering convictions for the murders 'of three
or more persons within the State of Tennessee within a period of
forty-eight (48) months, and perpetrated in a similar fashion in a
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"n common scheme or plan.' " Id at 955.
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NOTE: The Court in Bobo. after determining that the (i)(12)
aggravator should not have been applied in the case, nevertheless
determined that the death sentence should be upheld because the
error in applying the (i)(12) aggravator was harmless beyond a
reasonable doubt in light of the other aggravating circumstances,
which were (i)(2) and (i)(7), clearly established by the evidence
presented at the sentencing hearing. See Bobo. 727 S.W.2d at 956.

InStatev.Black.815S.W.2d 166,184 (Tenn. 1991), the second case
to construe the (i)(12) aggravator, the Court added that this
aggravating circumstance also "encompasses a situation where a
defendant is simultaneously tried, as in the present case, for a series
of separate but related homicides committed as part of a common
scheme or plan." The Court explained:

The language of the subsection "within a period offorty-
eight (48) months," would be applicable to the kinds of
serial murders committed by Wayne Williams in Atlanta, by
the "Son of Sam" in New York, or by Theodore "Ted"
Bundy in Florida. The language wouldalso be applicable
to multiple murders such as those committed by Charles J.
Whitman by sniperfire from the tower on the University of
Texas campus. The term "mass murderer" as used in the
statute can apply to multiple murders committed close in
time or multiple murders committed singly over a longer
period oftime, not to exceedfour years.

Hack, at 183-84.

Cases in which imposition of the death penalty has been upheld
based in whole or in part upon application of this aggravating
circumstance include: State v. Reid. 213 S.W.3d 792,816-17 (Tenn.
2006) (death sentences based on (i)(2), (i)(6), (i)(7), and (i)(12)
aggravating circumstances); State v. Holton. 126 S.W.3d 845, 865
(Tenn. 2004) (sole aggravating circumstance as to one ofthe victims;
death sentences as to remaining three victims based on (i)(l) and
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(i)(12) aggravating circumstances); State v. Smith. 868 S.w.2d561,
581-82 (Tenn. 1993) (death sentences as to one victim based on
(i)(5) and (i)(12) aggravating circumstances; death sentences as to
two remaining victims based on (i)(5), (i)(6), (i)(7), and (i)(12)
aggravatingcircumstances); State v. Van Tran.864S.W.2d465,478
(Tenn. 1993) (death sentence based on (i)(5) and (i)(12) aggravating
circumstances); Black. 815 S.W.2d at 182-84 (death sentence based
on (i)(l), (i)(2), (i)(5), (i)(6), (i)(7), and (i)(12) aggravating
circumstances).

13. (i)(13) - Mutilation of the Body

Tenn. Code Ann. § 39-13-204(i)(13):

The defendant knowingly mutilated the body of the victim after
death;

In two cases involving sentences of life without the possibility of
parole, theTennessee Court ofCriminalAppeals defined theconcept
ofmutilation, as used in this aggravating circumstance, as more than
"just the destroying or severingof body parts." State v. Thompson.
43 S.W.3d516,526 (Tenn. Crim. App. 2000): see also State v. Price.
46 S.W.3d 785, 827 (Tenn. Crim. App. 2000). According to the
Court ofCriminal Appeals, the definition ofmutilation also includes
"to cut up or alter radically so as to make imperfect,"Thompson. 43
S.W.3d at 526; Price. 46 S.W.3d at 827, and "incineration of the
victim" after death. Price. 46 S.W.3d at 827. As determined by the
Court of Criminal Appeals, the legislative intent underlying this
aggravator is "to discourage corpse desecration." Thompson. 43
S.W.3d at 526 (quoting Price. 46 S.W.3d at 828).

The factual scenariosthat havebeen determined sufficientto support
application of this aggravating circumstance include the following:

State v. Davidson.

121 S.W.3d 600,610 (Tenn. 2003) (death sentence):

[The medical examiner] observed that the skin at the front and back
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^\ of the neck had been cut; the trachea exhibited a clean, sharp cut; the
hyoid bone, which is located in the upper throat, had also been cut;
and there was clear disarticulation of the cervical vertebral column.

In addition, the torso, including the breast bone,had been cleanly cut
open with some type of sharp instrument. This incision ran almost
the entire length of the torso from the sternum to the navel and
exposed the internal organs. Several superficial cuts had been made
in the soft tissue next to the large incision. [The medical examiner]
opined that both the major incision and the lesser cuts were inflicted
after death.

State v. Thompson.
43 S.W.3d 516,526 (Tenn. Crim. App. 2000):

After the victim died, the defendant stabbed him four times in the
back with a knife, slit his throat, cut his forehead and legs, and
fractured both of his legs by exerting great pressure from behind.

State v. Price.

) 46 S.W.3d 785,827 (Tenn. Crim. App. 2000):

[T]he defendant caused flash burns to the victim's face, which [the
medical examiner] testified occurred after death.

14. (i)(14) - Victim Age 70 or Over, or Vulnerable to Due Handicap
or Disability

Tenn. Code Ann. § 39-13-204(i)(14):

The victim of the murder was seventy (70) years of age or older; or
the victim of the murder was particularly vulnerable due to a
significant handicap or significant disability, whether mental or
physical, and at the time of the murder the defendant knew or
reasonably should have known of such handicap or disability;

The first part of this aggravating circumstance is similar to the (i)( 1)
aggravator in that it does not require the defendant to have known,
or reasonably should have known, the age of the victim at the time
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~\ of the homicide. See State v. Rollins. 188 S.W.3d 553, 571 (Tenn.
2006) (holding that uncontested testimony from prosecution
witnesses, that victim was 81 years old at the time of murder, was
sufficient to support application of (1)(14) aggravating
circumstance).

In contrast, the second part of this aggravating circumstance may
only be applied in those cases where it is proven that the victim was
particularly vulnerable due to a mental or physical handicap or
disability and that the defendant "knew or reasonably should have
known" of the victim's condition. However, to date, there have been
no cases in which the (i)(14) aggravator has been applied based
solely on this alternative language. In State v. Leach. 148 S.W.3d
42,47 (Tenn. 2004), one of the victims, who was 70 years old at the
time of the murder, also had diminished mental capabilities and
partial paralysis in her right hand and right leg. The Tennessee
Supreme Court upheld application ofthe (i)( 14)aggravator in Leach,
concluding that the State had proven beyond a reasonable doubt that
the elderly victim "was seventy years of age or older or was
particularly vulnerable due to a significant handicap or significant
disability, whether mental or physical, and at the time of the murder
[the defendant] knew or reasonably should have known of such
handicap or disability." Leach, at 59.

1

O

15. (i)(15) - Act of Terrorism

Tenn. Code Ann. § 39-13-204(i)(15):

The murder was committed in the course of an act of terrorism.

There is currently no Tennessee case applying this factor.
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E. VICTIM IMPACT EVIDENCE

1. Generally

Both the TennesseeandUnited States Supreme Courts have held that
victim impact evidence is constitutional. Pavne v. Tennessee. 501
U.S. 808 (1991). Its admissibility, however, is not unrestricted.
"Victim impactevidence maynot be introduced if (1) it is so unduly
prejudicial that it renders the trial fundamentally unfair; or (2) its
probative value is substantially outweighed by its prejudicial
impact." State v. Thacker. 164 S.W.3d 208,252 (Tenn. 2005).

Pursuant to Tenn. Code Ann. § 39-13-204(c),

...The court shall permit a member or members, or a representative
or representatives of the victim's family to testify at the sentencing
hearing about the victim and about the impact of the murder on the
family of the victimand other relevant persons. The evidence may be
considered by the jury in determining which sentence to impose....

Our courts have held that this statute does not expressly limit the
introductionof other types of victimimpact evidence authorized by
prior case law. State v. Young. 196 S.W.3d 85, 108-09 (Tenn.
2006); State v. McKinnev. 74 S.W.3d 291, 309 (Tenn. 2002). In
State v. Nesbit. 978 S.W.2d 872, 891 (Tenn. 1998), the Tennessee
Supreme Court held that

...Generally, victim impact evidence should be limited to information
designed to show those unique characteristics which provide a brief
glimpse into the life of the individual who has been killed, the
contemporaneous and prospective circumstances surrounding the
individual's death, andhowthose circumstancesfinancially, emotionally,
psychologically or physically impacted upon members of the victim's
immediatefamily.

Victim impact evidence is also limited to the current offense and
victim impact evidence of another homicide, even if committed by
the defendant, is not admissible. Id. at n. 11 (citing State v. Bigsbee.
885 S.W.2d 797,812 (Tenn 1994)).
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~~\ In Nesbit. the court established various procedures and standards to
govern the admissibility of victim impact evidence and argument.

2. Procedure

a. State must notify the trial court of its intent to produce victim
impact evidence.

b. The trial court must hold a hearing outside the presence of the
jury to determine the admissibility of the evidence.

O

NOTE: Victim impact evidence should not be admitted until the trial
court determines that evidence of one or more aggravating
circumstances is already present in the record.

3. Scope and Standards

a. Victim impact should be limited to information

i) designed to show those unique characteristics which
provide a brief glimpse into the life of the individual
who has been killed;

ii) the contemporaneous and prospective circumstances
surrounding the individual's death; and

iii) how those circumstances financially, emotionally,
psychologically, or physically impacted upon members
of the victim's immediate family.

NOTE: Evidence regarding the emotional impact on the
victim's family should be most closely scrutinized because it
poses the greatest threat to due process and the risk of undue
prejudice, particularly if no proof is offered on the other types
ofvictim impact but there is no bright-line test; it is a case-
by-case analysis.
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The state is not required to prove that a defendant has specific
knowledge about a victim's family to secure admissibility of
the victim impact evidence.

NOTE: But the trial court may consider the defendant's
specific knowledge of the family when evaluating the
probative value of the victim impact proof on the
appropriateness of the death penalty and when
determining if probative value is substantially
outweighed by prejudicial effect. The defendant's
specific knowledge can be important in analyzing
probative value.

4. Argument

Argument is permissible, but restraint should be exercised.
Do not argue what is little more than an appeal to the emotions
of the jurors as such argument may be unduly prejudicial. The
jury should not be given the impression that emotion may
reign over reason.

Argument on relevant, though emotional, considerations is
permissible, but inflammatory rhetoric that diverts the jury's
attention from its proper role or invites an irrational, purely
emotional response to the evidence is not permissible and
should not be tolerated by the trial court.

Argument should not characterize victim impact evidence as
an aggravating circumstance to weigh against mitigation
proof.
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F. MITIGATING CIRCUMSTANCES

Mitigating evidence includes "any aspect of a defendant's character or
record and any of the circumstances of the offense that the defendant
proffers as a basis for a sentence less than death." Lockett v. Ohio. 438
U.S. 586 (1978). Article I, section 16 of the Tennessee Constitution, and
the Eighth Amendment of the United States Constitution require the
sentencing body in a capital case to consider mitigating evidence. See e.g.
State v. Carter. 114 S.W.3d 895,905 (Tenn. 2003).

Pursuant to Tenn. Code Ann. § 39-13-204(c), evidence tending to establish
any mitigating factor is admissible in a capital sentencing hearing. Id.
Hearsay mitigating evidence is admissible during the penalty phase as well.
State v. Austin. 87 S.W.3d 447 (Tenn. 2002); State v. Odom. 928 S.W.2d
18 (Tenn. 1996).

1. Statutory Mitigating Circumstances

Tenn. Code Ann. § 39-13-204(j):

(j) In arriving at the punishment, the jury shall consider, pursuant to the
provisions ofthis section,any mitigating circumstances, which shall include,
but are not limited to, the following:

(1) The defendant has no significant history of prior criminal
activity;

(2) The murder was committed while the defendant was under the
influence of extreme mental or emotional disturbance;

(3) The victim was a participant in the defendant's conduct or
consented to the act;

(4) The murder was committed under circumstances that the
defendant reasonably believed to provide a moral justification for the
defendant's conduct;

(5) The defendant was an accomplice in the murder committed by
another person and the defendant's participation was relatively minor;

(6) The defendant acted under extreme duress or under the
substantial domination of another person;
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(7) The youth or advanced age of the defendant at the time of the
crime;

(8) The capacity of the defendant to appreciate the wrongfulness of
the defendant's conduct or to conform the defendant's conduct to the

requirements of the law was substantially impaired as a result of mental
disease ordefect or intoxication, which was insufficient to establish a defense
to the crime but which substantially affected the defendant's judgment; and

(9) Any other mitigating factor that is raised by the evidence
produced by either the prosecution or defense, at either the guilt or
sentencing hearing.

2. Burden of Proof

The Tennessee statute on capital sentencing does not contain a
burden of proof requirement as to mitigating circumstances; stated
differently, the defendant does not have the burden of proving a
mitigating circumstance. Tenn. Code Ann. § 39-13-204; State v.
Hodges. 944 S.W.2d 346, 353-54 (Tenn. 1996). The trial court
should charge the jury to consider any mitigating factor "raised by
the evidence." Tenn. Code Ann. § 39-13-204(e)(l).

There is also no requirement of jury unanimity as to any particular
mitigating circumstance, or that jurors agree on which mitigating
circumstances apply. State v. Hodges. 944 S.W.2d 346 (Tenn.
1996); State v. Odom. 928 S.W.2d 18 (Tenn. 1996); State v.
Brimmer. 876 S.W.2d 75 (Tenn. 1994).

NOTE: The state does not have a burden of proof to disprove
mitigating circumstances. Hodges, at 354-55.

3. Statutory vs. Non-statutory

The statute specificity allows consideration of mitigating
circumstances other than those listed in Tenn. Code Ann. § 39-13-
204(j)(l)-(8). Tenn. Code Ann. § 39-13-204<j)(9).

"Jury instructions on specific non-statutory mitigating circumstances
are not constitutionally mandated." Hodges, at 351-52: see State v.
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