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To Whom It May Concern:

[ am deeply disappointed to review the proposed changes to Supreme Court Rule 13
as it relates to compensation for the representation of indigent defendants. After such a
thorough and public examination of the issue in Tennessee, and the appearance of concern
by members of the bar and the Courts, the Supreme Court has apparently indicated that
compensation for indigent defendants will be driven by legislative budgeting. This
abdication of responsibility does no justice to the needs of our citizens, to the constitutional
mandates under which our courts operate, and in many respects, is clearly indicative of the
value the Court places on the opportunity for criminal justice reform in our State.

My concern draws directly from first hand experience. Indigent representation has
been a significant part of my practice for many years. I have represented hundreds—if not
thousands—of Tennessee citizens accused of crimes by the State, ranging from public
intoxication to First Degree Murder. At $40 per hour (and $50 during court proceedings) I
reached the rule-based “caps” on countless occasions, particularly when a trial of the cause
was necessary. | have lost thousands of dollars, hundreds of hours of work, and numerous
opportunities for professional growth because of our pay structure.

The Indigent Representation Task Force that provoked so much earnest praise was
apparently for show. Compensation was a highlight of the 200-page “report” that
painstakingly identified many areas of improvement. The Task Force very clearly suggested
that, to be in line with other judicial systems, to ensure qualified and dedicated attorneys
continued to do this work, and to provide the resources necessary to protect our citizens,
compensations rates should be set between $75 and $125 per hour with no caps. In a
dismissive snub to these findings, the Supreme Court initially indicated their intent to raise
the rates to $65 per hour, with a meager cap increase. To be sure, with the caps still in place,
the hourly increase would be meaningless for most practitioners handling serious cases.
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After this budget season, we have seen the true mettle of the Supreme Court. Pen-to-
paper finds the rule proposing $50 per hour. This is NO increase for in court time, and an
even further decrease from the initially dismissive glance at the Task Force findings.
Shockingly, both the Chief Justice and the Tennessee Bar Association very publicly
congratulated themselves on such a significant achievement for indigent representation.

I write now to ardently object to the changes to Rule 13 because I believe it is far too
little. I do not believe the Court will be ready to continually revise this Rule at each budget
season. This nominal increase will instead provide support for continued Legislative cuts
without push-back from the judicial branch. Now is the time for the Supreme Court to take a
stand, to declare that this work is valuable. Now is the time to declare this issue has been
studied, and the Court supports the work being doing on behalf of the justice system.

The Supreme Court is an independent body. The Legislature does not set these
rates—the Supreme Court does, and for good reason. If the rates are set where they need be,
between $75 and $125, with no caps, and the current budget is depleted, so be it. The bar
and citizens will know the justice system has an advocate on the highest bench and the
message will be sent to the Legislature that the annually-reviewed budget needs to be
adjusted accordingly. Otherwise, a constitutional crisis looms. The dedicated defense
attorneys will not leave their guard for lack of a budget and may direct their energies to the
proper channels. If instead the Court chooses to send the message that this nominal increase
is the only change they see fit, then I believe criminal justice practitioners will face increasing
moral and ethical dilemmas over whether representation can sufficiently meet the needs of
citizens accused in the upcoming years.

Iimplore you to reconsider the recommended revisions to Rule 13. Faith in our courts
is the cornerstone of our justice system. This is an opportunity to show that you are on the
side of justice, and that you understand the value of the adversarial system. The
independence of our Courts is at stake, and as always, the very freedom of each and every
citizen.

Cc: Tennessee Bar Association, c 6 Jason Pannu, President
Nashville Bar Association, c/o Erin Palmer Polly, President
Tennessee Association of Criminal Defense Attorneys
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From:  "Daniel Hellman" <dhellman8@gmail.com> N 15 2018

To: <appellatecourtclerk@tncourts.gov> JU b

Date: 6/15/2018 3:00 PM Clerk of the Appellate Courts
Subject: Comments to Proposed changes to Rule 13 Rec'd By

Comments on Proposed changes to Rule 13. | will try to be brief and to the point as | assume you are
receiving a lot of comments......

First and foremost | would state that the increases in funding this year are much appreciated. | assume
that this is just the beginning of a process over the next few years to raise the funding to continue to

address inadequate rates, caps and the inability to do interim billing in cases that go on for years.

As to the currently proposed Rule 13 changes.

Raising the caps is the last priority. Most of our cases do not approach the caps, and as indigent defense
attorneys we try to avoid hitting the cap. It impacts very few of our cases.

The PRIORITY needs to be to get the $40/S50 rate closer to the $75/5100 paid in the capital cases.
Therefore | think the hourly rate (previously the $40/550 rate) needs to be raised as high as possible this
year, even at the expense of raising caps and raising the amounts paid for capital cases.

Frankly the $40/550 rate from 20 something years ago is a bit embarrassing. | would reference the TACDL
Petition {of which | am sure the Court is familiar) filed a few years back which stated that (on page 4) when
the $40/S50 rate was set in 1994, the average overhead for attorneys was $47.26 indicating that we were
already taking a loss of $7.26 per billing hour to take indigent cases. Elsewhere in that petition it alludes to
the fact that the overhead cost has risen into the $70’s per billable hour. THE GAP HAS WIDENED WHEN IT
COMES TO THOSE WORKING CASES AT $40/$50. Effectively attorneys handling such cases are losing
$25-$30 per billable hour...... Raising the rate to a flat $50 really doesn’t close that gap a great deal.

Again assuming that this is just one step in a several year process to address all issues, there will be a time
to address the caps, and to address the compensation for capital cases-but at this time AT LEAST the
current capital case rates are covering their overhead.

In summary, raise the $40/$50 rate as high as you can (and one rate for in and out of court) this year.
When an increase in funding is available, continue to address both the non-capital rates and capital rates,
caps, and interim billing on lengthy cases.

SIDENOTE: You really should reconsider the 2000 hour cap. | never really understood this concept. This
only effects full time indigent attorneys. We are your most efficient attorneys. When we show up for
court on 8 cases and other attorneys are there on 2 the cost per case is a lot lower for the full time indigent
attorney. Working additional hours allows for affording office space and staff-which will simply increase
our efficiency. | was told by the AOC that they don’t want us to be full time indigent attorneys—WHAT?
We carry more cases at less cost than the private attorney taking a few appointments here and there.



How does this raises the cost to the AOC? As a full time indigent attorney | am forced to take less cases to
make sure not to exceed the 2000 limit. So if | tell a judge not to appoint me for a bit to manage my case
load that means | will be appearing on fewer cases each time | come to court-and the AOC’s expenses per
case go up. If | can work 2500-3000 hours a year, not only can | take more cases, but | may add the staff
that makes me more efficient. Now maybe | am telling the judge to load me up and | am appearing on 8-10
cases each court date again. YOU NEED TO RECONS!DER THIS LIMIT.

| greatly appreciate the Court’s continued efforts to support and emphasize the importance of indigent
defense funding.

Daniel Hellman, Esq.
P.O. Box 10585
Knoxville TN 37939

Fax: (865) 381-0652
Phone: (865) 323-2178

NOTICE: | am a debt collector trying to collect a debt, and any information obtained will be used for that
purpose.

NOTICE: This message is intended only for the use of the individual or entity to which it is addressed, and
may contain information that is privileged, confidential or exempt from disclosure under applicable law. If
you are not the intended recipient of this message, or the employee or agent responsible for delivering this
message to the intended recipient, you are advised that any dissemination, distribution or copying of this
message, or acting on the information contained herein, may be a violation of applicable law and is strictly
prohibited; If you have received this message in error, please notify the sender immediately by replying to
this message.
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June 18, 2018

The Honorable Justices of the Tennessee Supreme Court
Care of Hames Hivner, Clerk

Tennessee Appellate Courts

100 Supreme Court Building

401 7t Avenue North

Nashville, TN 37219-1407

Re: No. ADM2018-00796, Proposed Changes to Rule 13 Compensation

Your Honors,

I humbly request that you increase the compensation of counsel under Rule 13 to a level
that is comparable to market rates. If you do so, Tennessee will benefit from higher quality
representation as seasoned attorneys won't be as inclined to decline appointments, as well as
job creation as attorneys are able to afford much needed staff.

| have seen countless new attorneys take appointments only to be hired by a firm that
instructs them to offload all of their appointed cases and decline new ones. The net effect is that
newer, less experienced, attorneys tend to take the appointed cases only to eventually stop when
a better paying job comes along. In contrast, raising the Rule 13 compensation rates to a rate
competitive in the legal market would result in more experienced attorneys accepting
appointments and an overall rise in the quality of representation. Solo practitioners would be
better able to hire support staff, allowing more time for them to do important legal work instead
of on non-billable and time consuming administrative tasks.

If you will indulge me, I'd like to tell you my brief story. | have been operating as a solo
practitioner taking court appointments since 2014. In that time | have focused primarily on
Guardian ad Litem appointments in dependency and neglect cases. | have come to learn the
meaning of the term “practice” of law as | constantly learn and grow within this particular field.
And it is not for the faint of heart, and all too often attorneys decide that they don’t have the
time or the stomach forit. 1 have held, fed, and comforted crying children who were just removed
from squalid or abusive situations. | have represented children whose own parents repeatedly
choose drugs instead of them. | have represented children who calmly describe the abuse




they’ve endured and others who are too paralyzed with fear to speak to me even after many
attempts. | have wept with families. | have wept alone.

| feel called to this particular work and I'd like to believe | am good at it. However there
is a constant financial temptation to remove my name from the appointment rolls and only take
retained work or seek other employment all together. | graduated law school in the height of
the economic recession with well over $100,000 in student loans and do not see any prospects
of paying them off any time soon. However, because | am not a government or non-profit
employee, | am ineligible for the same loan forgiveness programs. | do not own a home and have
no immediate prospects of doing so. If | didn’t have a spouse with employee insurance benefits,
I would have long had to abandon this area of practice as my medical bills last year alone would’ve
exceeded $60,000. If you were to raise the compensation rates higher than the proposed $50 an
hour to a rate more competitive in the legal market here, | would be able to build a better life for
my family as well as those individuals that | could then afford to employ.

| am called to this work and have a strong sense of duty. However, | have children of my
own to consider. While I’'m trying to do my small part in improving the life of Tennessee’s
children, | also struggle with the obligation | have to my own children to make their future as
secure as possible.

My story is not unique. It's with that | humbly request that you raise the rate of
compensation to more than the $50 proposed, but rather to a competitive level.

With appreciation,

.0

Amanda McCulloch, Esq.
BPR# 030606
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From: John McDougal <jgmcdougal@aol.com> JUN 1-8 2018
To: <appellatecourtclerk@tncourts.gov>
Date:  6/18/2018 3:55 PM Clerk of the Appellate Courts
ec'd By

Subject: Indigent Rates in Tennessee

To Whom it may concern:

There have been many places to comment on the indigent rates. Originally, the notice we received was for
$65 per hour. Then the notice is for $50. | believe a rise in the rates would be more fair, as we have to
maintain offices, access to library for appeals and research, some of us have office staff, phones, office
equipment. Plus, the time that it takes to be paid makes it difficult to earn a living taking cases. | have been
taking cases in all courts since hanging out my shingle back in 1994. No one can raise a family and take
cases. If the court want to have decent attorneys that can handle the cases, The court should follow the
recommendations of its committee that studied this problem.

Sincerely,

John G. McDougal, Attorney at Law
707 Georgia Avenue, Suite 402
Chattanooga, TN 37402

Phone (423) 756-0536

Fax (423) 756-0533
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From: "Waites, Elizabeth (Metro Clerk)" <Elizabeth. Waites@nashville.gov>

To: "appellatecourtclerk@tncourts.gov'" <appellatecourtclerk@tncourts.gov>

Date: 6/12/2018 7:18 PM Fl L E D
Subject: Support for Rule 13 increases ADM ADUT-0T7 lp N

| JON 192018
Honorable Mr. Hivner, g:;:; g'ythe 2”?\9/"\“9 Courtg

| am writing in my personal capacity as an attorney who previously worked in private practice and, at
times, accept appointed cases in Juvenile and Criminal Courts. | now serve as the Metropolitan Clerk of
Nashville and Davidson County. | would like to submit my support for an increase to rates, and | especially
believe that the caps are problematic- potentially more so than the {extraordinarily low) hourly rate. |
found the current system to discourage the work for attorneys, which borders on raising ethical issues that
must be weighed against the fairness and equity to the attorney in doing numerous hours of free work.
The people represented by appointed counsel represent the most vulnerable people who encounter our
judicial system, particularly Juvenile Court guardian ad litems. These individuals should most especially
receive a significant increase to the applicable caps, and preferably removed completely for that
classification of attorneys. | say that as someone who actually preferred defense work, with a full
recognition that it is the children are those who deserve most to have adequate representation. |do note
that increase to GAL could prove problematic in that it could potentially deter counsel from choosing to act
as parents’ attorney if there was an applicable cap. A slight increase to the other attorneys - criminal and
d&n parent attorneys — may be one idea to offset that issue. | know you all have done much work in this
area, so | won’t presume to offer further detailed suggestions.

Thank you for your assistance to the Supreme Court in these efforts, and | convey my appreciation to the
Court for engaging in this conversation.

Elizabeth Waites
Metropolitan Clerk

BPR No. 029439

1 Public Square, Suite 205
Nashville, Tennessee 37201

(615) 862-6770
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To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>
Date: 6/11/2018 5:33 PM
Subject: Indigent defense rates

e

June 11, 2018
| support raising attorney fees for those engaged in indigent defense work.

If this work is not adequately funded, the rightto a court-appointed attorney becomes an
empty gesture. Worse, the argument could be made that inadequately funded counsel
per se are inadequate to meet the constitutional mandate for counsel.

Thank you for the opportunity to write in support of this important work.

Jamie L. Herman

Attorney

409 E. Watauga Avenue
Johnson City, Tennessee 37601
phone: 423-928-5480

fax: 423-928-5480

BOPR 9186
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From:  John Cavett <jcavett@cavettandabbott.com> FIL ED

To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov> JUN - 8 2018
Date: 6/8/2018 1:54 PM

Subject: No. ADM2018-00796 g;ifz gythe Appellate Courts
. e — _ _ dBy

Our government was founded as a constitutional democracy; protecting human rights,
which do not need to be created but which need to be respected, was a principal motivating factor
of our founding fathers and mothers. They understood that creating a foundational document
assuring these rights was only the first step and that the document would fail in its central purpose
if there was no one to protect and enforce the rights contained therein. The criminal justice system
is the place where the almost unlimited power and assets of the government, populated by fallible
men and women, intersects most often with the lives of individual citizens. Because the arena is a
Court of law, the individual will always be mismatched without the services of a competent and
zealous attorney. One person’s loss of his or her constitutional rights is devastating to that
individual but it also erodes the protections enjoyed by all citizens whether or not they ever see the
inside of a criminal court room.

The criminal defense attorney, whose job, among others, is to insist that the Courts
recognize and protect the rights of the citizen accused, plays perhaps the most important role in the
system. Competent attorneys are the only players in the game with both the duty and ability to
accomplish this critical task.

Lawyers who are appointed to represent indigent defendants are private businessmen and
women, with families to raise and bills to pay. That any of them choose to work for pennies on the
dollar is a testament to the profession; that great numbers choose to do so speaks to their deep sense
of duty and powerful belief in the constitutional rights they protect.

There are several reasons why such attorneys should be paid an appropriate amount for their
services. A rational sense of fairness and recognition of the important role they play dictates that
they be paid fairly. As in other aspects of our market economy, more pay would assure better
quality attorneys taking appointed cases. Adequate pay is a powerful statement of recognition of
the crucial duties such attorneys perform; failing to make adequate compensation available,
conversely, is tantamount to an abandonment of those protections.

Our government has endured in historically unprecedented ways. But it will surely fail the
day attorneys decline to fulfill their role in the justice system. As someone who has taken state and
federal appointments for 37 years, [ am proud to play the role I have accepted. But neither I nor
any other attorney can be forced to accept these representations. The fees allowed in indigent
representation must be raised to at least a level that reflects the need for motivated attorneys to
continue and I urge that the rates be raised substantially.

John C. Cavett, Jr.
Cavett, Abbott & Weiss, PLLC

801 Broad Street, Suite 428

file:///C:/Users/AOC%20User/AppData/Local/ Temp/XPgrpwise/5SB1A970FSUPREMEInas... 6/8/2018
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Chattanooga, Tennessee 37402

file:///C:/Users/AOC%20User/AppData/Local/Temp/XPgrpwise/SB1A970FSUPREMEnas... 6/8/2018



David C. Veazey

Attorney at Law
PO Box 3206
Chattanooga, TN 37404
James Hivner, Clerk
Re: Rule 13, Sections 2 and 3 FIL ED
Tennessee Appellate Courts
100 Supreme Court Building JUN = 72018
401 7th Avenue North
|
Nashville, TN 37219-1407 ek cgyme Appellate Courts

Dear Mr. Hivner:
ADrmsots-00796
The proposed amendments to Rule 13 that address attorney compensation in indigent cases is nei-
ther a reasonable account of the Task Force’s recommendations. The focus on caps rather than on
increasing the hourly rate does not improve overall compensation. The increase in the hourly rate
also does not bring compensation in line with inflation.

The proposed amendments appear to take an either/or approach to hourly compensation and caps.
By focusing on raising caps, the proposals wrongly assume that most indigent fee claims already
approach the caps.

Although I do not have access to aggregate data from the Administrative Office of the Courts on
fee claims from all attorneys, I believe my own claims over the years are somewhat representative.
An analysis of my 500 most recent claims, going back to October 2014, shows that most are clus-
tered well below the caps prescribed by Rule 13. The average claim was for $289 and the median
claim was worth $195, Visually, you can see in the chart below that most of the claims are tightly
clustered below the $500 level. Claims that approach the current caps of $750 and $1000 are rare.
Extended and complex claims beyond the caps are even rarer. Therefore an increase in caps with-
out sufficiently raising the hourly rate does little or nothing to improve overall compensation for
attorneys representing indigent clients.
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The graph below shows the progression of hourly rates versus increases in the consumer price
index (CPI). Each data point in the CPI uses the month of April for the sake of comparison. The
CPI data is taken from the Bureau of Labor Statistics (https://www.bls.gov/data/inflation calculator.htm).
To calculate the “weighted” hourly compensation rates, I assumed that for each hour an attorney
bills “in court,” there will be two hours billed “out of court.” For example, the current compen-
sation scheme calls for $40 per hour out-of-court and $50 per hour in-court. The weighted com-
pensation would thus be $43.33 per hour.

Weighted Rule 13 Compensation vs. CPI/Inflation
70
60

£

50

40
30
20
10

0
1875 1980 1985 1980 1695 2000 2005 2010 2015 2020

wtfs NOMinal Rate -+ CP

The graph shows that when the compensation rates were last revised in 1997, the weighted rates
were increased to a level slightly above that of the CPI in 1997. Perhaps this was not coincidental.
The CPI level increased to $65.60 in April 2018. However, the current proposed increase to $50.00
per hour only brings compensation up to 2005 levels in the CPI. To bring compensation in line
with the CPI, the hourly rate must be at least $65 per hour. Given that this compensation issue was
last revisited 21 years ago, the compensation rate should rather be indexed to the CPI to avoid
giving attorneys a pay cut, in real terms, year after year in the future.

I appreciate you giving me an opportunity to comment. I hope that my comments may be useful.

Yours sincerely,

)] ¥ ; 4
;o s
4 Voo

L 1y

David C. Veazey, BPR # 028753
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From: Beth Ziarko <beth@brasfieldandbrasfield.com>
To: <appellatecourtclerk@tncourts.gov>
Date: 5/31/2018 10:07 AM
Subject: Indigent representation }K}Dm AOg— 007 %

We have been requested to provide comments to the rules regarding indigent representation. I am
about to retire so you may think I should not have an opinion, but I care very much what happens to
the children who are represented in Juvenile Courts and their families. I used to practice regularly
in that court, but one of the reasons I gave it up was because of the pitiful amount attorneys were
given for the representation. I am able to operate my office on an unusually small amount of
overhead, but even with that, I could not cover my overhead with the amounts provided for
payment for indigent clients. I had an attorney practicing with me for several years who was
primarily a defense attorney. He lost money on the appointed cases. He has now left private
practice for a federal position. I think it is outrageous that the amounts allowed for attorneys has
stayed the same for so many years and now that there is some hope of a realistic increase, we find
out the Supreme Court is not even using the amounts recommended. Maybe they should come back
to a private practice and see what it is like to make a living when you are given cases and your
payments do not even cover your overhead.

Right now the lawyers who take the appointments are primarily the youngest, least experienced
lawyers. They use this as a route to get name recognition and once their practices pick up, they stop
taking appointed cases. We have a Supreme Court that wants to push pro bono work, but then
apparently does not care if the lawyers they want representing people for free or at greatly reduced
rates can make a living otherwise. I am not sure other lawyers will be so bold to complain because
they may find themselves before that Court from time to time. Since I am not in that position, I do
not mind speaking for them.

Elizabeth B. Ziarko
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From: Nick McGregor <nick@mcgregorlawtn.com>
To: <appellatecourtclerk@tncourts.gov>
Date: 5/31/2018 3:35 PM

Subject: Rule 13 comments

I'm sure you're getting a lot of these so I will keep it brief.
Rate definitely needs to increase.
Murders should be $10 more per hour than regular cases.

Annual hourly cap needs to increase.

FILED
MAY 8.1 2018

Clerk of the
Rec'd By Appeiiate Courtg
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If the annual cap does not increase above 2000 hours then murder cases should not count toward

the 2000 hours.

Some of these murders have thousands of pages of information and hours of recorded interviews.
The consequences are too grave to skim or cut corners. Particularly when, if the defendant is
convicted, the attorney will have to later defend the work he/she did in a post conviction hearing.

Raise cap on appeals to $1500 but keep rate the same.

Call me if you have any questions,
Nick

McGregor Law

222 2nd Avenue North
Suite 416

Nashville, TN 37201
(615)290-5205
mcgregorlawTN.com

This message may contain confidential information and is

intended only for the individual named. If you are not the

named addressee, you should not disseminate, distribute or

copy this e-mail. Please notify the sender immediately by

e-mail if you have received this e-mail by mistake and delete

this e-mail from your system.

An Attorney-Client Relationship has not been formed unless both parties
have agreed.
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From: Thomas Hutto <thutto@maurycountytitle.com>
To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>
Date: 5/30/2018 3:31 PM
Subject: Comments on Rule 13, Sections 2 and 3
Ce: Lucian Pera <lpera@tnbar.org>
Attachments: 2018-05-30 Comments on Rule 13.pdf ADM2A0L] - Do19 (p

Dear Mr. Hivner,

| have attached my comments in the form of revisions to the current Rule 13, Sections 2 &
3. :

| believe my revisions greatly simplify the process and will both increase the quality of
indigent representation and the participation by both new attorneys and experienced
criminal lawyers. Rather than try to micro manage every criminal transgression, | think the
state should simply adopt a flat cap on payments to attorneys for providing indigent
defense. | have proposed it be $80,000.00 per year as the current rules cap an attorneys
hours at 2000 for the year, and 2000 hours X $40.00 equals $80,000.00. For non-capital
cases, | suggest that an attorney be paid Y2 their customary rate, and that lead counsel in
capital cases be paid their customary rate.

Having a flat cap on the amount paid will allow attorneys the flexibility to take cases in an
amount that is reasonable and provides them the resources to devote adequate time to
each case. Cumrently, attorneys routinely exceed the current monetary cap on an
individual case due to the time required for a trial and end up being under compensated
for their efforts. Knowing that they will be paid for their full efforts will encourage
experienced attorneys to take appointed cases and allow them to do so without losing
.money on each case.

Under my proposal an attorney could take 100 general sessions matters a year at an
average of $800 per case, or 50 simple felonies at $1600 per case. They could decide to
take 10 major felonies and average $8000 per case or even 1-2 capital cases per year
and provide the required defense necessary and be able to pay for experts, investigators,
and travel costs that are currently beyond the ability of many solo attorneys and smaill
firms. This flexibility will allow for an attorney to take on the cases that they can reasonably
defend and | think will improve the quadlity of representation in our state,

Understandably, | also think there is potential for the abuse of this system, however, |
cannot imagine that it is any greater than what is occurring under the current Rules and |
imagine that any of our judges reviewing and approving these amounts would both deny
an attorney who is overcharging the state and reconsider appointing the attorney to
future cases.

Best regards,




Thomas M. Hutto
Attorney-at-Law

Lawwell, Dale, Graham & Hutto

805 S. Garden Street

Columbia, TN 38401

931-388-2822
hitp://www.lawwelldaleandaraham.com/



Section 2. Compensation of counsel in non-capital cases.

(a)(1) Appointed counsel, other than public defenders, shall be entitled to reasonable compensation for services
rendered as provided in this rule. Reasonable compensation shall be determined by the court in which services
are rendered, subject to the limitations in this rule, which limitations are declared to be reasonable.

(2) These limitations apply to compensation for services rendered in each court municipal, juvenile, or general
sessions; criminal, circuit, or chancery; Court of Appeals or Court of Criminal Appeals; Tennessee Supreme
Court; and United States Supreme Court.

(b) Co-counsel or associate attorneys in non-capital cases shall not be compensated.

(c)(1)_Any attorney providing indigent defense in any court in Tennessee or the United States Supreme court
may be compensated up to a total maximum amount of $80,000.00 per year regardless of the amount of cases or
representation undertaken.

(2) The hourly rate for an attorney may be no more than % their usual and customary rate proved by sworn

affidavit and submitted on an annual basis to the Administrative Office of the Courts not later than June 1 of







Section 3. Minimum qualifications and compensation of counsel in capital cases.

(a) For purposes of this rule, a capital case is a case in which a defendant has been charged with first-degree
murder and a notice of intent to seek the death penalty, as provided in Tennessee Code Annotated section 39-
13-208 and Tennessee Rule of Criminal Procedure 12.3(b), has been filed and no order withdrawing the notice
has been filed. Non-capital compensation rates apply to services rendered by appointed counsel after the date
the notice of intent to seek the death penalty is withdrawn.

(b)(1) The court shall appoint two attorneys to represent a defendant at trial in a capital case. Both attorneys
appointed must be licensed in Tennessee and have significant experience in Tennessee criminal trial practice,
unless in the sound discretion of the trial court, appointment of one attorney admitted under Tennessee Supreme
Court Rule 19 is appropriate. The appointment order shall specify which attorney is "lead counsel” and which
attorney is “co-counsel. Whenever possible, a public defender shall serve as and be designated “lead counsel.”
(2) If the notice of intent to seek the death penalty is withdrawn at least thirty (30) days prior to trial, the trial
court shall enter an order relieving one of the attorneys previously appointed. In these circumstances, the trial
court may grant the defendant, upon motion, a reasonable continuance of the trial.



(3) If the notice is withdrawn less than thirty (30) days prior to trial, the trial court may either enter an order
authorizing the two attorneys previously appointed to remain on the case for the duration of the present trial, or
enter an order relieving one of the attorneys previously appointed and granting the defendant, upon motion, a
reasonable continuance of the trial.

(c) Lead counsel must:
(1) be a member in good standing of the Tennessee bar or be admitted to practice pro hac vice;

(2) have regularly participated in criminal jury trials for at least five years;

(3) have completed, prior to the appointment, a minimum of six (6) hours of specialized training in the defense
of defendants charged with a capital offense; and, complete a minimum of six (6) hours of specialized training
in the defense of defendants charged with a capital offense every two years thereafter;

(4) have at least one of the following:
(A) experience as lead counsel in the jury trial of at least one capital case;
(B) experience as co-counsel in the trial of at least two capital cases;

(C) experience as co-counsel in the trial of a capital case and experience as lead or sole counsel in the jury trial
of at least one murder case;

(D) experience as lead counsel or sole counsel in at least three murder jury trials or one murder jury trial and
three felony jury trials; or

(E) experience as a judge in the jury trial of at least one capital case.

(5) The provisions of this subsection requiring lead counsel to have participated in criminal jury trials for at
least five years, rather than three years, and requiring six (6) hours of specialized training shall become effective
January 1, 2006.

(d) Co-counsel must:

(1) be a member in good standing of the Tennessee bar or be admitted to practice pro hac vice;

(2) have completed, prior to the appointment, a minimum of six (6) hours of specialized training in the defense
of defendants charged with a capital offense; and, complete a minimum of six (6) hours of specialized training
in the defense of defendants charged with a capital offense every two years thereafter;

(3) have at least one of the following qualifications:
(A) qualify as lead counsel under (c) above; or

(B) have experience as sole counsel, lead counsel, or co-counsel in a murder jury trial.

(4) The provisions of this subsection requiring six (6) hours of specialized training shall become effective
January 1, 2006.

(e) Attorneys who represent the defendant in the trial court in a capital case may be designated to represent the
defendant on direct appeal, provided at least one trial attorney qualifies as new appellate counsel under section
3(g) of this rule and both attorneys are available for appointment. However, new counsel will be appointed to
represent the defendant if the trial court, or the court in which the case is pending, determines that appointment
of new counsel is necessary to provide the defendant with effective assistance of counsel or that the best interest
of the defendant requires appointment of new counsel.

(f) If new counsel are appointed to represent the defendant on direct appeal, both attorneys appointed must be
licensed in Tennessee, unless in the sound discretion of the judge, appointment of one attorney admitted under
Tennessee Supreme Court Rule 19 is appropriate.

(9) Appointed counsel on direct appeal, regardless of any prior representation of the defendant, must have three
years of litigation experience in criminal trials and appeals, and they must have at least one of the two following
requirements: experience as counsel of record in the appeal of a capital case; or experience as counsel of record



in the appeal of at least three felony convictions within the past three years and a minimum of six hours of
specialized training in the trial and appeal of capital cases.

(h) Counsel eligible to be appointed as post-conviction counsel in capital cases must have the same
qualifications as appointed appellate counsel, or have trial and appellate experience as counsel of record in state
post-conviction proceedings in three felony cases, two homicide cases, or one capital case. Counsel also must
have a working knowledge of federal habeas corpus practice, which may be satisfied by six hours of specialized
training in the representation in federal courts of defendants under the sentence of death imposed in state courts;
and they must not have previously represented the defendant at trial or on direct appeal in the case for which the
appointment is made, unless the defendant and counsel expressly consent to continued representation.

(i) No more than two attorneys shall be appointed to represent a death-row inmate in a proceeding regarding
competency for execution. See Van Tran v. State, 6 S.W.3d 257 (Tenn. 1999). At least one of the attorneys
appointed shall be qualified as post-conviction counsel as set forth in section 3(h).

(j) Appointed counsel in capital cases, other than public defenders, shall be entitled to reasonable compensation
as determined by the court in which such services are rendered, subject to the limitations of this rule, which
limitations are declared to be reasonable. Compensation shall be limited to the two attorneys actually appointed
in the case. Appointed counsel in a capital case shall submit claims in accordance with Section 6 of this rule.

(k) Hourly rates for appointed counsel in capital cases shall be as follows:

Subject to the provisions in Section 2(c)(1) Lead counsel shall be compensated at their usual and customary rate
as proved by sworn affidavit and co-counsel may be compensated at % of their usual and customary rate as
proved by sworn affidavit and submitted on an annual basis to the Administrative Office of the Courts not later
than June 1 of every year.

(1) Lead-counsel-out-of-court--seventy-five dolars ($75);

(m) Attorneys shall not be compensated for time associated with traveling to a court in another county for the
sole purpose of hand-delivering or filing a document.
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From: Angela Blevins <ablevs11@aol.com> MAY 3 ¢ 2018

To: <appellatecourtclerk@tncourts.gov>

Date: 5/29/2018 4:50 PM g"f“ of the APEIIaIe Courts
Subject: Proposed Supreme Court 13 rule change ec'd By M

To whom it may concern, ADMaot 8 - 0019 G

1 am writing at the behest of my colleague Mike Stanuszek, Mike unlike me is an optimist and believes
that the Supreme Court is legitimately interested in our input. The Supreme Court started this indigent
defense journey almost two years ago. | was immediately suspicious when the commiltee appointed to
study indigent representation was made up of individuals who clearly have never taken Court
appointments. Nonetheless, these individuals went on a listening tour, studied the issue and came back
with a fair recommendation. That was a year ago, and those recommendations have been completely
ignored. Instead we have a proposed rule that changes the indigent representation fee structure by an
aggregate of eight dollars an hour. And lets be real, that is eight doliars an hour more after 24 years of no
raise. Eight dollars an hour doesn’t even keep up with cost of living raise in 24 years. So here is my
comment on the proposal. You should be embarrassed by the message you are sending to the very few
attorneys who are still willing to take Court appointments, as well as to the indigent litigants they
represent. The Supreme Court goes on and on about access to justice, with programs and commissions
and encouraging attorneys to donate their time. You should consider that the most accessed point of
justice for the indigent is through the indigent appointment system. Itis when the indigent are
experiencing the biggest crisis of their lives that the state steps in to appoint and pay for an attorney.
Eight dollars an hour is a shameful increase.

You should ask yourselves, what message are you sending me about my value to the State of

Tennessee, what message are you sending to the indigent in the state? Eight dollars an hour increase is
currently speaking for you.

Best,

Angela M. Blevins
Attorney at Law
P.0. Box 70432
Knoxville, TN 37938
865-776-2946

Fax: 865-299-7983
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: P.O.Box 113
Francis X. Santore (1931 - 2004) (423)639-351 1

Fraxcis X, SANTORE, Jr.* Fax (423) 639-0394

May 26, 2018 ADM A0S - oo b

Mr. James Hivner, Clerk FILED

RE: Rule 13, Sections 2 and 3

Tennessee Appellate Courts o

100 Supreme Court Building MAY 2 9 2018

401 7 Avenue South Clerk of the Appellate Courts
Nashville, TN 37219-1407 Rec'd By &pYY\

Dear Mr. Hivner:

As | was preparing to enter into my reveric over this Memorial Day weckend, the traditional beginning of
summer, and the time to reflect upon those who gave their lives to make this country the greatest in the
history of the world—which said reverie consists of a three-day holiday without phone calls from clients
and with the ability to catch up on my paperwork at the office, so no family trips for me—I closed out my
evening yesterday (Friday), with what [ normally do: peruse the TBA TODAY publication which is sent
to my email’s inbox every day. I find the TBA TODAY to be my primary source for not only news about
our State’s legal profession, but also my primary source for reading new cases and rules that have been
issued, not only by our appellate courts, but also by the Sixth Circuit.

In reading yesterday’s TBA TODAY, | immediately jumped at the opportunity to read the new proposed
amendment to Supreme Court Rule 13. You see, for the past three to four years, this aspect of our
Jurisprudence in this state—payment of attorneys who do the grunge work for our Bar—has been THE
hot topic among most attorneys in this State. And, afier a Blue Ribbon pancl led by former Justice Koch
spent time out of their own schedules, on their own “hook”, so to speak, and told the branches of
government what ought to occur in this regard, I felt that, finally, just compensation would be paid.

I then read the proposed amendments, which pertain to the alteration in the schedule of compensation for
those attorneys who perform indigent defense work. | have some adjectives to describe these
amendments:

Cheap

Niggardly

Penurious

Parsimonious

Stingy

Avaricious

Petty

Privatious

Peonage (not an adjective, but an apt description



Mr. James Hivner
May 26, 2018
Page 2

In case the meaning of 8 adjectives and one noun are not known to you or your readers, let me.
respectfully, use these in sentences, thus:

“The General Assembly of the State of Tennessee is cheap in that it authorized only $9.7 miltion extra to
fund a necessary right for all citizens accused of crimes who are too poor to pay for competent defense.”

“The opinion of the Tennessee Executive Branch that the mere pittance it deigns to give attorneys who
practice indigent defense law shows a niggardly attitude toward the attorneys’ subsistence.”

“The judicial branch of the Tennessee government is certainly_penurious when it opines that an
additional $10.00 per hour and $500.00 per case will correct the incquities in the funding of the indigent
defense system that have been existent for a quarter century.”

“Jt is parsimonious to pay attorneys $50.00 per hour for indigent defense work, which is less that what is
paid to many categories of expert witnesses employed by the attomeys representing indigents.”

“The General Assembly of the State of Tennessee is stingy when it allots less than $10,000,000 ncw
monies to fund indigent defense. The lobbyists who controf the 132 members of the General Assembly
are NOT stingy, when they pay at least 10 million or more to provide Tennessee’s solons with free food,
free spirits, and free “entertainment,” (read between the lines).”

“The Executive Branch of the State of Tennessee is avaricious: The current occupant of the office has a
personal net worth of over $1 billion. Thus, $10 million to him would be like, say, $2,000.00 to us mere
mortals.”

The General Assembly is_petty. The conservative-dominated General Assembly believes that “these
criminals don’t need a lawyer and need to get what they deserve.” Yet, let one of their family members
be arrested, and each of them will cry “foul” the loudest.”

“The_privatious attitude all branches of State government, in finding only $10 million extra out of its $40
BILLION DOLLAR BUDGET to fund indigent defensc is a shame. $10,000,000.00 is .00025" of the
state budget. The median income of a family of four in Tennessee is $75,000.00. If a beggar, who had
been mercilessly beaten, stabbed, and run over with a car, came to the door of a typical family of four in
Tennessce and requested .00025% of its median income, the amount the beggar reccived, $18.75, would
be cnough to buy the beggar only one meal from a McDonald’s. Thus, this family would be called
privatious, but why is State Government not called privatious when it figuratively spits on attorneys.
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Mr. James Hivner
May 26, 2018
Page 3

And, finally....
i e.”
“Once again Tennessce's attorneys are forced into utter peonag

1 thought, Mr. Hivner, that peonagg, or slavery, if you will, was outlawed in this country over 150 years

ago.
have been, to euphemistically qt}ote an uppe; E;s::lT;nnlessee

ing, ** i anure against the tide,” for many years. Yes, this is a fait accompli. Bill Haslam
Zz)r(\lgf%tulsz:‘tzzt;\li‘;gsgf while fecretly checking his Pilot Oil billiop-dollar l?alancc ﬂleeh all the leglsla(grs
slap themselves on the back and go to the nearest lobbyist party in Nashville, the skyscraper Iaw'yct:s (a
Bill Haltom characterization) who are disproportionately represented in the Tennessee Bar Association
clap their hands, congratulate themselves, and then find ways to bill their insuranc? and corporatc f:hems
$500 per hour, and the Administrative Office of the Courts and its personnel continue to draw their
salaries, with many non-lawyers in the AOC making more than the typical attorney who comes out of
multitude of law schools in Tennessee or other states with no hope of making a living, and contributing to
building a strong family (and, more importantly for the conservatives in the legislature, who seem to
ignore this aspect—as my colleague shared with me last night—building a SMALL BUSINESS that (a)
pays taxes, (b) employs people, (c) joins civic clubs, (d) runs for office or does its civic duty elsewise,
such as serving on town boards or contributing to charity). It is a damned shame.

1 shall not comment further. 1, and others,

1, however, sir, am a big believer in Karma. The world always rotates 360 degrees in a 24 hour period,
and there shall be many 24-hour periods to come. One wonders whether, as in New Orleans, the
attorneys who perform indigent defense work (and, as | have said in many letters to you on many
subjects, this amounts to less than 10% of my income, but I pray for those who depend upon indigent
defense work for their bare subsistence) in this State will go out on strike. When the prisons become

crowded, and court dockets become crowded, and there is chao: i
: € 5 s, what will our gov ?
I am, of course, just hypothetically speaking. government do then?

Obviously, if you have not gleaned from my words above, I respectfully dissent from the proposed

amendments to Rule 13: the amendments do ini
st not go far enough in insuri i indi
people t}ﬂd’fa‘ir\c mpensatjon for the people who defend thclr%‘ Vi {ar defense for indigent

\J
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Dt ento lzgfogxed Changes to Rule 13 Ab ma
Subject: Comment on

—

i 1
i te for private counse
ing: "The compensation ra or
ded the following: "T . n $75 and $125 per
The Tﬁdeﬁgti??grﬂmgSp. Ct. R. 13 should be 1tr}1:: rzarf\zig’: E? meifnstiempt from Jlf[.dlﬁlal
appointe . nding adjustments 1n the for the Task Force if the
billable hour and correspo C essee expend resources for :
de.” Why did Tenn k Force's report, $50 in 1997
approval should be mace. commendation? Per the Task Force's ~ver than most
Gt e fono‘i/:/larigr?tlzlfr;'(;S-65 today. Although $75 is still SIfg mti.lr(l:gral’:ilgrioand cost of
would be tth:nqu; are paid per hour, $75 would at least accoun;c] c;: hoors working on these
private 3. otmg,nts Indigent counsel are forced to spend countle o by the state. Often
hvmg; #::ke ends meet due to the inadequate compellzsgtzlon l':r?c‘l?e capsy our
cases . ed aue to .
times, counsel s not S'Ven ??(Sf:ﬁg:gtcs)ftg;erlilgolgcrfo‘g;nsel. Please increase the pay to q
itution gives indigen I Y ans an
s o e ok Fore oo oo ndgentcounel he
resources to adequately represent their clients.

Thank you,

Kelly A. Wojciechowski
Attorney at Law

P.O. Box 6228
Maryville, TN 37802
Phone: 865-233-8509
Fax: 865-245-2013

This email and all attachments thereto have been sent by Kelly Wojciechowski, Attorney at Law. The information contained herein may be

confidential and protected by the attorney-client privilege or attorney work product privilege. If you are not the intended recipient of this email,
please advise immediately by calling the phone number listed above, and promptly delete this email and all attachments from your computer.
You may not forward, copy, print, distribute, or otherwise use the information contained herein if You are not the intended recipient.

mber does not create an attorney-client relationship or constitute the
advice. Any communication from this office should be considered informatio

attorney-client relationship is established via a signed written agrcement.

provision or receipt of legal
nal enly and should not be relied or acted upon until a formal
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?ppellatecourtclerk - Compensation Limits MAY ? ~2 0 18.3
Clerk of the Appellate Courts

From: "Larry Roddy, Attorney at Law" <filesuit@volstate.net> Rec'dBy _

To: <appellatecourtclerk@tncourts.gov>

Date: 5/26/2018 8:47 AM

Subject: Compensation Limits A DM 2013- 001 Ql

r

The limits for DNN and TPR cases needs to be increased. These cases should receive priority and the limit
of $750.00 is nowhere what it needs to be. Much time is necessary to do these cases right and the
consequences of not doing everything, being effective counsel, is disastrous. These children and their
parents deserve an attorney who can devote the time to protect them properly. But, with the current limit
of $750.00 most of the time expended ends up pro bono. Even so, where | practice, Rhea County, | see
attorneys, as well as myself, going way beyond the time limit and compensation limit regardless. Please
consider increasing the limit on these type of cases.



appellatecourtclerk - Compensation for appointed counsel

J

From: Richard Duncan <rduncanlaw@gmail.com> ADM A0 \¢-0079 lp
To: <appellatecourtclerk@tncourts.gov>

Date: 5/26/2018 3:00 AM

Subject: Compensation for appointed counsel

The proposed changes in compensation for appointed counsel are inadequate, but represent a step
forward.

Richard Duncan 3
#012905 F ' LE D
Knoxville Bar MAY 2 9 2018

Clerk of the Appeilate Courts
Rec'd By
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From: "Ryan C. Davis" <ryan@ryancdavislaw.com>
To: <appellatecourtclerk@tncourts.gov>
Date: 5/28/2018 9:53 AM
Subject: Rule 13 Proposed Changes A—]} M ao 18-007 2
To Whom It May Concern,

I take quite a few court appointed criminal cases, so I have watched the development of the
increased hourly rates closely. | even attended one of the task force meetings. I read the task force’s
recommendations cover to cover and was hopeful that we would see an increase to at least $75 an
hour, which is in line with majority of the rest of the country’s hourly rate for court appointed
attorneys. After reading your proposed increase to only $50 an hour, I am deeply disappointed in
the Supreme Court for not placing a higher value on my services, and more importantly, not placing
a higher value on the Constitutional Right to an attorney for all citizens. I have been struggling to
afford to take appointed cases at the current rate, and at only a $10 increase, I will not be able to
continue taking appointed cases. This troubles me, as I believe the work I do is so important. But I
have a family and a mortgage, and the math just doesn’t work. I cannot provide my clients quality
representation and make ends meet at this rate. And I personally am not willing to give my clients
anything less than my best. So this insulting increase is forcing me to stop accepting any court
appointed cases and focus on growing my retained business.

I truly hope that you will take my message to heart and consider the increase that your very own
task force recommended.

Sincerely,
Ryan

Ryan C. Davis
Aftorney at Law
1230 2nd Ave S
Nashville, TN 37210
615-649-0110

Confidentiality Notice

The information contained in this message may be privileged and confidential and protected from disclosure. If the
reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this communication in error, please notify the sender immediately by replying to
this message and deleting it from your computer.




appellatecourtclerk - Rule 13 Compensation

FILED
MAY $ 9 2018

L

Cletk-otthe-Appetiate Courts

From: Zale Dowlen <zale.dowlen@outlook.com>

Rec'd By

To: “appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>

Date: 5/29/2018 8:03 AM

Subject: Rule 13 Compensation Ab Maot -0 QL
Dear Court:

While | was hoping for a little more of an hourly rate, any increase is helpful.

Zale Dowlen, Attorney

Office:

The Smith & Sellers Building

100 North Main Street, Suite N € NEW

Goodlettsville, Tennessee

(Entrance and parking is in the rear of the building on Lick Street.)

Mailing:
PO Box 335
Goodlettsville, Tennessee 37070-0335

Phone: (615)497-0763
Fax: (888) 840-4269

Web: www.DowlenlLaw.com

"Learn to do good. Seek justice. Help the oppressed.
Defend the cause of orphans. Fight for the rights of widows."
Isaiah 1:17 NLT
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