THE EXECUTIVE COMMITTEE OF THE TENNESSEE TRIAL JUDGES ASSOCIATION
SUPPLEMENTAL COMMENTS AND POSITION ON PROPOSED RULE 10(C)

March 29, 2019 F l L E D
MAR 2 92019
DOCKET NO. ADM2018-02254
Clerk of the Appeilate Courts
The TTJA Executive Committee provides the following supplemental comments: Rec'd By

Sec 17.3 of proposed Rule 10C provides Disciplinary Counsel “may petition the Court to
determine whether a judge is incapacitated from continuing to perform [their] judicial duties. . ." if
such a petition is filed, the Court can take such action it deems necessary, including having the
judge examined "by qualified medical or mental health experts the Court shall designate”, or
assigning the matter to a hearing panel for a formal hearing. Assigning the case to a hearing
panel for a formal hearing, however, is not a mandated action. Instead, under Sec. 17.3 the Court
is allowed to conduct a hearing on the matter of incapacity and issue "an appropriate order"
including an order "suspending the judge with pay . . . for an indefinite period of time and until
further orders of the Court.” The burden of proof needed to establish incapacity is a
preponderance of the evidence. Under Sec 17.5, however, the judge must present clear and
convincing evidence in order to establish the disability that caused the incapacity no longer exists
and that they are fit to resume their judicial duties. In essence, the Court can serve as both the
investigative and hearing panels. When the Court serves in both these roles there is no avenue to
appeal a decision that one Is incapacitated. When the Court assigns a case to a hearing panel for
a formal hearing the avenue to appeal that panel's does exists, but that avenue of appeal runs
through a body (The Court) that investigated the matter and deemed the matter worthy of
a hearing. Sec. 17.3 does not provide who pays the costs associated with a medical or mental
health examination ordered by the Court. Is it the judge or the Board? Also, if a judge must
present clear and convincing evidence to establish that a disabllity no longer exists it only seems
fair that the evidence needed to establish the disabllity should be clear and convincing. The
structure that allows the Court to serve as both the investigative and hearing panel of a matter is a
structure that is troubling in light of the fact that (1) there is no avenue to appeal a decision that
one is incapacitated, and (2) members of the Board are prohibited by this proposed Rule from
serving on the hearing panel of a matter that member has Investigated.

Regarding the right granted by Proposed Rule 10(c) to suspend without pay: Even a temporary
involuntary suspension without pay amounts to an unconstitutional action. The established law
from our state Constitution provides only the Tennessee General Assembly with the authority to
remove a judge from office. The TTJA EC acknowledges that as an agreed form of discipline,
judges can (and have) agreed to suspensions with and without pay. This comment only questions
the action of involuntary suspension without pay.

Lastly, judges have a property interest in their jobs, particularly after election by the people. That
interest may not be infringed upon without observance of procedural due process rights arising
under the state and federal Constitutions. The proposed rule appears to infringe upon that
interest by allowing the Tennessee Supreme Court to be the fact finder in certain instances; be
involved in deciding the severity of discipline imposed by a hearing panel; but yet retain its
appellate jurisdiction as the court of last resort should any aspect of the matter be appealed.

J. B. Cox, President of the TTJA
On Behalf of the Executive Committee
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RESPONSE TO INVITATION FOR PUBLIC COMMENT

In response to the Court’s invitation for public comment to the creation of Rule 10C, the
Commission on Judicial Conduct (“Commission™), the Tennessee District Public Defenders
Conference (“Conference”) expresses its support of the new addition to the Tennessee Supreme
Court Rules. The Conference believes the Commission will serve a vital role in the promotion of

transparent government and solidify the ethical standards of all attorneys and judges in Tennessee.

The Conference does not object to the creation of the Commission, but suggests that Public
Defender membership should be mandatory, not permissive. Under the current proposed rule,
members of the Commission shall be comprised of three attorneys, any of whom may be Public
Defenders. ! The Commission would be more effective if the rule guaranteed that at least one of

“the positions Would necessarily be a Public Defender. Public Defenders are uniquely qualified
given their unique position in the bar. They, along with District Attorneys General, have the most
courtroom interaction with trial and appellate judges. Public Defenders often participate in the

same courtrooms on a recurring basis, creating professional relationships which would ensure

! (g) Six members of the public who are not salaried judges, three of whom shall be attorneys who regularly practice
in the courts of this State and may be members of the district attorneys general conference or members of the district
public defenders conference (hereinafter “attorney members™), and three of whom shall be members of the public
who are neither judges nor attorneys (hereinafter “public members”). There shall be one attorney member from each
grand division of the State and one public member from each grand division of the State.




equitable participation on the Commission. Lastly, Public Defenders represent a particularly
vulnerable population which may be more susceptible to judicial conduct inconsistent with ethical

standards.

Therefore, the Conference urges the Court to consider editing the proposed rule to
designate mandatory selection of at least one Public Defender when determining membership of

the Commission.
Respectfully submitted,

Tennessee District Public Defenders Conference
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President
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Executive Director
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REPORT AND RECOMMENDATION OF THE MEMPHIS BAR ASSOCIATION
JUDICIAL PRACTICES AND PROCEDURES COMMITTEE TO THE OFFICERS AND
BOARD OF DIRECTORS OF THE MEMPHIS BAR ASSOCIATION
REGARDING THE PROPOSED ADOPTION BY THE TENNESSEE SUPREME
COURT OF PROPOSED RULE 10C RELATING TO JUDICIAL DISIPLINARY
ENFORCEMENT

On December 20, 2018, The Supreme Court of Tennessee issued Administrative Order
No. ADM2018-02254 publishing a new draft Supreme Court Rule 10C that “will result in a new
and comprehensive system and set of procedures governing the discipline of Tennessee judges.”
The deadline for submitting written comments to the Court on the proposed Rule is March 29,
2019.

On March 1, 2019, the Judicial Practices and Procedures (“JPP””) Committee was
requested by the Officers of the Memphis Bar Association to review the proposed Rule 10C and
make recommendations as to the position to be taken by the Association.

The JPP Committee has met twice and has studied the proposed Rule 10C, the Position of
the Executive Committee of the Tennessee Trial Judges Association, the Position of the
Executive Committee of the General Sessions Judges Conference, the Recommendation of the
Professional Committee of the Knoxville Bar Association, correspondence from practitioners
regarding the proposed Rule, Senate Bill 722 and House Bill 782 pending in the Tennessee
Legislature, and discussions with current counsel for the Tennessee Board of Judicial Conduct.
Based on the foregoing, it is the Recommendation of the JPP Committee that the Memphis Bar
Association oppose the adoption of the Rule as currently drafted and recommend that the Rule be
subject to further study. Support should be given to the pending legislation before the General
Assembly to extend the term of the Board of Judicial Conduct. Included as an attachment to this
Report and Recommendation is a proposed Position of the Memphis Bar Association in
Opposition to the Adoption of proposed Supreme Court Rule 10C. The JPP recommends
adoption by the Board of the attachment for submission to the Court as the Position of the
Memphis Bar Association.

Respectfully Submitted,

FILED David Wade

MAR 2 8 2019 Chair, Memphis Bar Association Judicial Practices

and Procedures Committee.
Clerk of the Appellate Courts

Rec'd By

March 27, 2019



COMMENTS OF THE MEMPHIS BAR ASSOCIATION REGARDING PROPOSED RULE
10C TO THE RULES OF THE TENNESSEE SUPREME COURT

The Tennessee Supreme Court has requested “written comments from judges, lawyers,
bar associations, members of the public and any other interested parties” on proposed Rule 10C
to the Rules of the Court. The Memphis Bar Association, through the recommendation of its
Judicial Practices and Procedures Committee (“JPP”), has adopted the following points as its
written comments on the proposed Rule. As an initial point of departure, the Rule is designed to
accomplish the laudable goal of creating a comprehensive structure for disciplinary action
against a sitting judge or judicial candidate. However, in its attempt to bring disciplinary control
of judicial conduct within the body of the Supreme Court, the Court may have created problems
in the proposed Rule that further study can correct.

1. The purpose of the Rule is intended “to provide an orderly and efficient method for
making inquiry into the physical, mental, and moral fitness of any Tennessee judge; the judge’s
manner of performance of duty; the judge’s commission of any act that reflects unfavorably upon
the judiciary of the state or brings the judiciary into disrepute or that may adversely affect the
administration of justice in the state.” 10C, Sec. 1. It would establish a Commission on Judicial
Conduct created by the Court. Under the Rule, the Court appoints all members of the
Commission, the Chair and Vice Chair of the Commission and the Chief Disciplinary Counsel,
all of whom function within the disciplinary program created by the Rule. Investigative panels
and hearing panels are comprised of members of the Commission all of whom are Supreme
Court appointed. It is the duty of Disciplinary Counsel to initially review complaints against
judges and to make recommendations to investigative panels of the Commission. The Chair or
Vice-Chair assigns investigative panels and hearing panels to determine charges against a judge.
The Rule would handle charges against a Supreme Court Justice, for all practical purposes, in the
same manner as would apply to all judges. In other words, the Commission, the Chair and Vice-
Chair, and the Disciplinary Counsel called upon to review, investigate and hear complaints about
a Justice of the Court are the same persons appointed by the Court. This procedure would not
seem to comport with traditional notions of procedural due process. Some method of
diversifying the appointment process should be considered.

2. A further point for consideration ties to the nature of Tennessee’s selection of trial
judges through the election process. By its nature, and in contrast to the federal system, the
people choose trial judges in this state. Because most judges are elected, the process of
removing a judge from office should be strictly observed. Under the Constitution of the State,
that process occurs in the General Assembly. Judges are subject to impeachment by the house
of representatives for crimes committed in their official capacity. Tn. Cons. Art. V, Sec. 4. The



Senate conducts the trial and by a two-thirds vote the senators must concur to remove a judge
from office. Alternatively, each house of the legislature by voting separately but with a
concurrent two-thirds majority of both legislative branches may effect removal of a judge. Art.
VL, Sec. 6. Rule 10C tacitly acknowledges these requirements by the providing that the removal
of a judge must to be transmitted from the Commission to the General Assembly for final
determination. 10C, Sec. 21.1. However, the Rule also permits a judge to be suspended without
pay with no defined time limit for such discipline. 10C, Sec. 9.5 and 9.6. Such action could
result in a de facto removal without observing the requirements of the Tennessee Constitution.
The impact of this procedure should be reconsidered.

3. Similarly, Tn. Cons. Art. VI, Sec. 7 establishes that compensation for superior and/or
inferior courts shall not be increased or diminished during their elected term. Rule 10C, as
stated above, permits a judge to be suspended without pay in seeming violation of the
Constitutional prohibition. The Executive Committee of the General Sessions Judges Conference
has expressed concern about the effect of the Rule in this regard. The Tennessee Supreme Court
in State ex rel. Webb v. Brown, 132 Tenn. 685 (Tenn. 1915) emphasized the constitutional
mandate that judicial pay “shall not be increased or diminished during the time for which they
are elected.” The word “shall” means “shall” according to the decision. The restriction
preventing pay adjustments during a judge’s tenure “was to set apart the judges and to give to
them independence in the discharge of their high duties.” Id., at 688. The Executive Committee
was careful to say that it is not seeking to preserve the salaries for unethical or misbehaving
judges. But that the sanction includes a deprivation of salary is a serious matter with
constitutional restrictions. The provision should be amended to comport with the Constitution.

4, Again, because judges are elected by the people, the process for judicial discipline should
require a relatively high standard of proof. It is anomalous that the Rule allows discipline,
including suspensions, to be imposed under a preponderance of the evidence standard, while a
reinstatement petition by a judge is considered under the higher clear and convincing standard.
The imposition of a discipline against a sitting judge on a preponderance of the evidence
standard is contrary to requirements of Tenn. Code Ann. Sec. 17-5-308(d) which requires proof
of misconduct by clear and convincing evidence. The evidentiary standard should be corrected.

5. A main purpose of the Rule is to put in place an investigative and hearing panel structure
that will implement a judicial disciplinary process. It is useful to note that the Tennessee
legislature has before it two identical bills, one in the House (Bill 782), and one in the Senate
(Bill 722) aimed at restructuring and renaming the current Board of Judicial Conduct which
ceases to exist on July 1, 2019. The proposed legislation is similar in some ways to Rule 10C
and different in others. Also, the General Assembly is proposing a different bill that would
extend the life of the current Board of Judicial Conduct for an additional one year, eliminating
the “sunset” date of July 1, 2019 and the urgency to force through either Rule 10C or the
legislative bills without additional analysis. Adoption of the extension bill would allow
sufficient time for further study of the competing provisions of the judicial and the legislative
initiatives. The extension bill should be supported to allow further study.



6. Rule 10C, Sec. 23.2 would require Judges subject to discipline to pay costs and fees for
any proceeding in which a judge is found to be in violation of the Code of Judicial Conduct. On
the other hand, if the judge is exonerated, no reimbursement for costs and fees is required by the
Rule. In Mississippi, costs are reimbursed in the event of exoneration (Rules of the Mississippi
Commission on Judicial Performance, Rule 8-1, based on the clear and convincing standard (that
currently applies in Tennessee but would not if Rule 10Cis adopted)). Other states were
reviewed for consideration of handling of costs and fees. In jurisdictions where discipline was
warranted, costs were stated in the rulings of each court and were under $1,000.00. In Arkansas,
Kentucky, Mississippi, North Carolina, and Florida where the court on a case by case basis can
require a judge to pay fees, none were found to require payment of fees in a subsequent hearing
in the event of nonconcurrence by the hearing panel in a prior hearing. Without some limitation
on fees, a jurist is conceivably subject to becoming bankrupt in obtaining exoneration, especially
if there should be one or more retrials of the same issues. The failure to allow the possibility of
reimbursement of costs to an exonerated judge as a result of the proceedings against her or him
would unfairly harm the accused. The provision should be reviewed to balance the
assessment/reimbursement of costs.

7. More consideration should be given to the role of the Supreme Court in this process. The
jurisdiction of the Court is appellate only. Tn. Cons. Art. VI, Sec. 2. The Rule authorizes the
Supreme Court to participate in reviewing disciplinary proceedings that have not been appealed.
In this regard the proposed Rule facially exceeds the constitutionally prescribed limits on the
Court’s jurisdiction. The role of the Court should be restructured and limited.

8. There are several areas where the Rule should be edited. Some are mentioned here:

a. Sec. 3 (2) makes the Rule applicable to “[a]ll persons ... while sitting or presiding
over any judicial proceeding ....” However, the Rule is not clear whether it applies to court
appointed officials, such as special masters or referees.

b. While the term “formal proceedings” is used throughout the Rule there is no
definition for the term or a clear statement when “formal proceedings” are initiated.

c. For clarity sake all defined terms should begin with initial capitalization.

Conclusion: The Memphis Bar Association recommends that the Tennessee Supreme Court join
the General Assembly to extend the current life of the Board of Judicial Conduct, in order to
permit further study of Rule 10C before it is adopted for general application in the State.
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COMMENT OF THE TENNESSEE BAR ASSOCIATION
IN RESPONSE TO THE ADOPTION OF TENN. S. CT. R. 10C

The Tennessee Bar Association (“TBA”) submits the following comment regarding the
adoption of the new proposed Tenn. S. Ct. R. 10C, published by the Court for comment on
December 20, 2018:

The TBA’s Committee on the Judiciary (“the Committee”) conducted an extensive review
of the Court’s new proposed Rule 10C. In that process, the Committee requested additional
information from the Court as referenced below. The Committee recommended that the TBA
support the new proposed Rule 10C, subject to several revisions, one of which is fundamental to
the TBA’s overall support as noted below. The TBA Executive Committee of the Board of
Governors supports the Committee’s recommendation as outlined below.

The Committee believes that authority to supervise the judiciary is and should be vested in
the Tennessee Supreme Court, rather than with the legislature as under Tenn. Code Ann. §§ 17-5-
201 et seq. While the current statute is subject to sunset this year, we understand legislation has
been introduced to extend the term of the current Board of Judicial Conduct through June 30, 2020
(SB153/HB485). A second bill also has been introduced to create a new Board of Judicial
Responsibility that would be similar in part to the Commission on Judicial Conduct that would be

created by proposed Rule 10C), but whose members would be appointed by the Supreme Court




but, as distinguished from the Commission, the body created by this proposed legislation would
have the authority to adopt its own rules. (SB722/HB782).

A. Fundamental Concern

Section 9.7. The Committee has a fundamental concern about Section 9.7(a), which allows
(but does not require) the Court to suspend a judge without pay upon conviction of, or plea of
guilty or nolo contendere to, a serious crime (any felony and certain other described offenses).
Neither the current statute, nor the earlier Court of the Judiciary statute, provided for suspension
without pay. Additionally, Art. VI, Sec. 7, of the Tennessee Constitution prohibits a change to a
judge's compensation during her/his term of office. We do not believe there is any legal authority
for the Court or any other body to reduce a judge's compensation during a term of office, and we
also believe it would be bad policy even if somehow constitutionally permitted in this instance.
The provision has the potential for creating mischief in its discretionary application growing out
of controversial rulings, unpopular judges, or otherwise; it also implies that there may be other
situations where a judge's compensation can be reduced or withheld during the term of office.
Even were it lawful, such a pro‘vision would be bad policy in light of Art. VI, Sec. 7, one of the
basic protections of Tennessee judicial independence.

We requested additional information from the Court regarding the reasons for\ this
provision and received the following response: "The Court does not feel that it is appropriate at
this time to discuss its thought processes with regard to the ability to suspend a judge without pay
as proposed in the draft rule. Of course, the Court is aware that this provision could be subject to
a constitutional challenge. The Court is aware that this type of discipline was not included in the
prior statutes and is keeping an open mind on the constitutionality question. The Court welcomes

comments on this part of the draft rule."



B. Other Suggested Revisions

1. Section 3(1). This section uses slightly different scope/application language than does
the scope/application section of Supreme Court Rule 10, the Code of Judicial Conduct. To avoid
any ambiguity and promote consistent application, we would suggest that the language in draft
section 3(1) be deleted and replaced with the following language: ;

(1) All Tennessee judges, as defined in the Application section of Supreme Court

Rule 10, the Tennessee Code of Judicial Conduct, other than administrative law judges and

hearing officers.

2. Section 4.5(b). This section refers to "formal proceedings." That term or "formal
proceeding” also is used in Sections 10.7(a), (b) and (e), 13.4(c), 17.2 (cross-referencing sections
10.5 (Formal Charges), 10.9 (Evidentiary Hearing)) and 23.2(a) and (d)). The term "formal
proceeding(s)" is not a defined term, and perhaps is meant to refer to a "formal investigation." We
suggest this language be changed or the term be defined, particularly because early stages of the
investigation of a judicial disciplinary complaint are, in fact, governed by the provisions of this
Rule and, therefore, might well be considered "formal" in some sense.

In response to our questions about the use of the term, we were advised that the Court will
consider including a definition of "formal proceeding."

3. Section 8. This section lists nine acts for which a judge can be disciplined. Rule 10C
is procedural. As such, it should provide the mechanism for resolving claims of judicial
misconduct. Rule 10, the Rules of Judicial Conduct, however, sets the substantive standards for a
judge's conduct. This proposed Section 8 could be interpreted to create substantive standards of
judicial conduct broader than or different from Rule 10 for which a judge could be disciplined.

While we believe that, with two exceptions, each of the acts identified is likely included in Rule

10, the language is not identical. The two not covered are misconduct of judges regulated by Rule



8 and misconduct related to the disciplinary process itself. Following the structure of the ABA
Model Rules for Judicial Disciplinary Enforcement, we would suggest that this section be rewritten
to read:

The following are grounds for discipline of judges pursuant to this Rule.

(1) any conduct constituting a violation of Tenn. Sup. Ct. R. 10 or constituting a
violation of so much of Tenn. Sup. Ct. R. 8 as is applicable to judges; or

(2) The willful violation of a valid order of this Court, the Commission, or an
investigative or hearing panel in proceedings under this Rule; the willful failure to appear
personally as directed by the Commission or an investigative or hearing panel in
proceedings under this Rule; or a knowing and willful failure to respond to a lawful demand
from the Commission, Disciplinary Counsel, or an investigative or hearing panel in
proceedings under this Rule.

4. Section 9.7 Temporary Suspension. Part (a), which authorizes temporary suspension
with or without pay, and part (b), which allows a judge to petition for reinstatement for "good
cause," do not state an applicable burden of proof. We recommend that the burden of proof be
specifically stated.

We also requested additional information from the Court regarding the burden of proof
applicable in these instances. We were advised that the Court will review the burden of proof

questions we raised.

C. Conclusion

In order for the TBA to fully support the new proposed Rule 10C, the TBA respectfully
urges the Supreme Court to reject Section 9.7 of the proposed Rule, as it is not supported by legal
authority and would be bad policy in light of Art. VI, Sec. 7, one of the basic protections of judicial
independence in Tennessee. The TBA also urges the Supreme Court to revise Sections 3(1),

4.5(b), 8 and 9.7 as outlined in this Comment.



By:

RESPECTFULLY SUBMITTED,

/s/ by permission

JASON PANNU (023816)

President, Tennessee Bar Association
Lewis Thomason

P.O. Box 198615

Nashville, TN 37219

(615) 259-1366

/s/ by permission

MATT SWEENEY (005015)

Tennessee Bar Association

Chair, Committee on the Judiciary

Baker, Donelson, Bearman, Caldwell & Berkowitz
Baker Donelson Center

211 Commerce Street, Suite 800

Nashville, TN 37201

(615) 726-5774

/s/ by permission

SARAH Y SHEPPEARD (007120)
President - Elect, Tennessee Bar Association
Lewis Thomason

One Centre Square, Fifth Floor

620 Market Street

Knoxville, Tennessee 37902

(865) 546-4646

/s/ by permission

EDWARD LANQUIST (013303)

General Counsel, Tennessee Bar Association
Patterson Intellectual Property Law, PC
1600 Division Street, Suite 500

Nashville, Tennessee 37203

(615) 242-2400

(el A Mevarso

JOYCELYN A. STEVENSON (021710)
Executive Director,

Tennessee Bar Association

221 Fourth Avenue North, Suite 400
Nashville, Tennessee 37219-2198

(615) 383-7421




Director of Public Policy & Government Affairs
Tennessee Bar Association

221 Fourth Avenue North, Suite 400

Nashville, Tennessee 37219-2198

(615) 383-7421

CERTIFICATE OF SERVICE
The undersigned certifies that a true and correct copy of the foregoing has been served

upon the individuals and organizations identified in Exhibit “B” by regular U.S. Mail, postage
prepaid within seven (7) days of filing with the Court.

IS

Joyc%yri A. Stevenson




Dwight Aarons

President, National Bar Association,
William Henry Hastie Chapter

University of Tennessee College of Law

1505 Cumberland Avenue, Room 363

Knoxville, TN 37996-0681

Douglas Bates

President, Hickman County Bar
Association

Bates & Bates

P.O.Box 1

Centerville, TN 37033

Karol Lahrman
Executive Director
TLAW

P.O. Box 331214
Nashville, TN 37203

Mark Blakley

President, Scott County Bar Association
8™ Judicial District Attorney’s Office
2792 Baker Highway

Huntsville, TN 37756-3818

Ben Boston

President, Lawrence County Bar Assoc.
Boston, Holt, Sockwell & Durham PLLC
P.O. Box 357

Lawrenceburg, TN 38464

Cameron Jehl

President, Tennessee Trial Lawyers Assoc.

Jehl Law Group, PLLC
5400 Poplar Avenue, Suite 250
Memphis, TN 38119

Wynne Caffey-Knight

President, Knoxville Bar Association
Elmore, Stone & Caffey PLLC

5616 Kingston Pike, #301

Knoxville, TN 37919

Scott Kimberly

President, Rutherford-Cannon County Bar
Association

Law Office of W. Scott Kimberly

107 North Walnut Street

Murfreesboro, TN 37130-3506

John Harrison

President-Elect, Chattanooga Bar Assoc.
Evans Harrison Hackett PLLC

835 Georgia Avenue, Suite 800
Chattanooga, TN 37402

John Partin

President, Public Defenders
Conference

318 Judicial District

115 College Street

McMinnville, TN 37110-2537

“Exhibit B”

Elizabeth Carroll
President, ETLAW
Harmony Family Center
3212 Keller Bend Road
Knoxville, TN 37922-6525

Barri Bernstein

Executive Director
Tennessee Bar Foundation
618 Church Street, Suite 120
Nashville, TN 37219

Brandy Balding

President, Washington County Bar Assoc.
208 Sunset Drive, Suite 354

Johnson City, TN 37604

Hanson Tipton

President-Elect, Knoxville Bar Association

Watson, Roach, Batson, Rowell &
Lauderback PLC

P.O. Box 131

Knoxville, TN 37901-0131

Rachel Witherington

President, Tipton County Bar Association

Owen Jenkins Dedmon Witherington Law
Group LLP

P.O. Box 846

Dyersburg, TN 38025

Edd Peyton

President, NBA, Ben Jones Chapter
Lewis Thomason

40 S. Main Street, Suite 2900
Memphis, TN 38103

Curt Collins

President, Greene County Bar Association
Collins Shipley, PLLC

102 S. Main Street

Greeneville, TN 37743-4922

Bratten Cook

President, Dekalb County Bar Association
Bratten Hale Cook 11

104 N. 3rd Street

Smithville, TN 37166

Terri Crider

President, Gibson County Bar Association
Flippin, Atkins & Crider PC

P.O. Box 160

Humboldt, TN 38343

Nick Utter

President, Marshall County Bar Association

104 Belfast Street
Lewisburg, TN 37091

Jeremy Ball

President, Jefferson County Bar
Association

Distict Attorney Office

P.O. Box 690

Dandridge, TN 37725

Jeff Ward

President

Tennessee Board of Law Examiners
Milligan & Coleman

P.O. Box 1060

Greeneville, TN 37744

Ashley Waters

President, Putnam County Bar Association
Gothard Waters

190 South Lowe Avenue

Cookeville, TN 38501

Denise Lawrence

Executive Director

TACDL

530 Church Street, Suite 300
Nashville, TN 37219

Jeff Cherry

President, TACDL

Lowery, Lowery & Cherry PLLC
150 Public Square

Lebanon, TN 37087

Jeff Cranford

President, Hamblen County Bar Assoc.
Wimberly Lawson Wright Daves

929 West 1% North St., P.O. Box 1066
Morristown, TN 37814

Daryl Colson

President, Overton County Bar Association
Colson & Maxwell

808 North Church Street

Livingston, TN 38570-1134

Andy Clark

President, Paris-Henry County Bar Assoc.
Clark & Cox PLLC

104 N. Brewer Street

Paris, TN 38242

Creed Daniel

President, Grainger County Bar Association
Daniel & Daniel

115 Marshall Avenue; P.O. Box 6
Rutledge, TN 37861-0006

Michael Davis

President, Morgan County Bar Assoc.
216 N. Kingston Street

P.O. Box 925

Wartburg, TN 37887-0925



Dan Douglas

President, Lauderdale County Bar
Association

P.O. Box 489

Ripley, TN 38063-0489

Vinh Duong

President, Tennessee Asian Pacific
American Bar Association

Waller Lansden Dortch & Davis LLP
511 Union Street, #2700

Nashville, TN 37210

Kelly Tollett

President, Cumberland County Bar
Association

Fields & Tollett

18 East Street

Crossville, TN 38555

Lucie Brackin

President-Elect, Memphis Bar Association
The Landers Firm

65 Union Avenue, 9" Floor

Memphis, TN 38103

Katie Zipper

President, Williamson County Bar
Association

Zipper Law, PLLC

204 4th Avenue South

Franklin, TN 37064

Anna Penland

President, Sevier County Bar Association
Ogle, Wyrick & Associates

103 Bruce Street

Sevierville, TN 37864

Alberto Gonzales

Dean

Belmont University School of Law
19060 Belmont Boulevard
Nashville, TN 37212

David Stanifer

President, Claiborne County Bar
Association

Stanifer & Stanifer

P.O. Box 217

Tazewell, TN 37879

Amy Kathleen Skelton

President, Hawkins County Bar Association

Law Office of Mark A. Skelton
121 South Depot Street
Rogersville, TN 37857

Lynda Hood

Executive Director
Chattanooga Bar Association
801 Broad Street

Suite 420 Pioneer Building
Chattanooga, TN 37402

Joanna Douglass

President, Lawyers Association for Women
Tennessee Department of Human Services
225 Martin Luther King Dr., #210

Jackson, TN 38301

Lynn Lawyer

President, Tennessee Defense Lawyers
Association (TDLA)

Law Office of Gary Wilkinson

51 Century Boulevard, Suite 300

Nashville, TN 37214-3687

Sam Felker

President, Tennessee Stonewall Bar Assoc.
Baker, Donelson, Bearman, Caldwell

211 Commerce Street, Suite 800
Nashville, TN 37201

Celeste Creswell

President, Federal Bar Association
Chattanooga Chapter

Kabat Chapman & Ozmer LLP

171 17% Street NW, Suite 1550

Atlanta, GA 30363

Steven Wilmoth

President, Robertson County Bar
Association

Fleming Law Firm

409 North Locust Street

Springfield, TN 37172-2443

Melanie Gober Grand

Executive Director

Lawyers Association for Women Marion
Griffin Chapter

P.O. Box 210436

Nashville, TN 37221

Kristin Green

President, Bedford County Bar Association
1303A N. Main Street

Shelbyville, TN 37160-2313

Bryce Ashby

Federal Bar Association,
Memphis/Mid-South Chapter President
Donati Law, PLLC

1545 Union Avenue

Memphis, TN 38104-3726

James Haywood

President, Haywood County Bar
Association

Haywood Law, PLLC

50 Boyd Avenue

Brownsville, TN 38012-2655

Houston Parks

Tennessee Bar Foundation Chair
Parks, Bryant & Snyder, PLLC
33 Public Square

Columbia, TN 38401

Hilary Duke

President, Dickson County Bar Association
Reynolds, Potter, Ragan & Vandivort, PLC
210 East College Street

Dickson, TN 37055

Ariel Anthony

Chapter President, National Bar
Association, S.L. Hutchins Chapter
Husch Blackwell

735 Georgia Avenue, Suite 300
Chattanooga, TN 37402

Joseph Ford

President, Franklin County Bar Association
McBee & Ford

17 S. College Street

Winchester, TN 37398

Anne Fritz

Executive Director
Memphis Bar Association
145 Court Avenue, Suite 1
Memphis, TN 38103-2292

Melissa Blevins

President, 12% Judicial Bar Association
Blevins & Blevins, PLLC

23 Courthouse Square

Jasper, TN 37347-3531

Laura Deakins

President, AWA

Lewis Thomason

40 South Main Street, Suite 2900
Memphis, TN 38103

Chris Guthrie

Dean

Vanderbilt University School of Law
131 21st Ave. South, Room 108
Nashville, TN 37203-1181

Jon Mac Johnson

President, Monroe County Bar Association
Attorney at Law

P.O. Box 613

Madisonville, TN 37354

Charles Hughes

President, Bradley County Bar Association

Office of the Public Defender 10th Judicial
District

P.O. Box 1523

Cleveland, TN 37369-1523

Joseph McAfee

Federal Bar Association,

Northeast Tennessee Chapter President
100 West Summer Street

Greeneville, TN 37743



Amy Bryant

President, Napier-Looby Chapter
Metro Nashville

Office of Conservatorship

3408 Whitesail Court

Antioch, TN 37013

Lauren Biloski

President, Anderson County Bar Assoc.
Biloski & Miller

1710 Oak Ridge Highway

Clinton, TN 37716

J. Carty McSween IV

McSween, McSween, and Greene PLLC
President, Cocke County Bar Association
321 E. Broadway

Newport, TN 37821

Erika Porter

President, Sumner County Bar Association
Porter Law

127 S. Water Avenue

Gallatin, TN 37066-2902

JK. Simms

President, Federal Bar Association
Nashville Chapter

Thompson Burton, PLLC

6100 Tower Circle, Suite 200

Franklin, TN 37067

John Alexander

Tennessee CLLE Commission Chair
Rainey, Kizer, Revier & Bell PLLC
50 N. Front St., Suite 610
Memphis, TN 38103

Jack Warner

President, Obion County Bar Association
Warner Law Firm PLC

308 W. Church Street

Union City, TN 38261-3710

Monica Mackie

Executive Director

Nashville Bar Association

150 4th Avenue N., Suite 1050
Nashville, TN 37219

Katharine T. Schaffzin
Dean, University of Mempbhis

Cecil C. Humphreys School of Law
1 North Front Street, Office Law 276
Memphis, TN 38103

Mark Mesler

Tennessee Lawyers Fund for Client
Protection Chair

Rosenblum & Reisman, P.C.

6070 Poplar Avenue, Suite 550

Memphis, TN 38119-3906

Isaac Conner

President, Tennessee Alliance for Black
Lawyers

Manson Johnson Conner, PLLC

215 2" Avenue North

Nashville, TN 37201-1601

Joseph Jarret

President, Blount County Bar Association
University of Tennessee

P.O. Box 608

Powell, TN 37849

Suzanne Keith

Executive Director

Tennessee Association for Justice
629 Woodland Street

Nashville, TN 37206

Rebecca Parsons

President, Giles County Bar Association
22" District Attorney’s Office

1 Public Square

Pulaski, TN 38478-2915

Will Lockhart

President, Coffee County Bar Association
Burch & Lockhart

200 South Woodland Street

Manchester, TN 37355

Marsha Watson

Executive Director
Knoxville Bar Association
P.O. Box 2027

Knoxville, TN 37901-2027

Denny Mitchell

President, White County Bar Association
Mitchell Law Office

112 South Main Street

Sparta, TN 38583

David Myers

President, Union County Bar Association
105 Monroe Street; P.O. Box 13
Maynardville, TN 37807-0013

Matt Maddox

President, Carroll County Bar Association
Attorney at Law

19695 Main Street E.

Huntingdon, TN 38344

Holly Renken

President, TLAW

Tennessee Court of Appeals
100 Peabody Place, Suite 1145
Memphis, TN 38103

Danielle Hardee

President, Jackson-Madison-Henderson
County Bar Association

U.S. District Federal Court

111 S. Highland Avenue

Jackson, TN 38301

Bill Koch

Dean

Nashville School of Law
4013 Armory Oaks Drive
Nashville, TN 37204-4577

Chessia Cox

President, McMinn-Meigs County Bar
Association

Cox Law Office

130 East Washington Ave., Suite 7

Athens, TN 37303

William Lawson

President, Unicoi County Bar Association
112 Gay Street, Suite A

Erwin, TN 37650-1275

Judy McKissack

Director

Tennessee Commission on Continuing
Legal Education

1321 Murfreesboro Pike, #810

Nashville, TN 37217

Judge Bart Stanley

President, Warren County Bar Association
31* District Circuit Court

111 S. Court Square, Suite 200
McMinnville, TN 37110-2571

Ashley Boyer

President, Bristol Bar Association
Sullivan County Public Defender Office
266 Blountville Bypass

Blountville, TN 37617

Ian McCabe

President, Loudon County Bar Association
Tennessee Dept. of Children’s Services
628 Woodland Drive

Clinton, TN 37716

Bart Kelley

President, Maury County Bar Association
Colley, Colley & Kelley

710 N. Main Street, Suite 200

Columbia, TN 38401

Lynn Newcomb

President, Cheatham County Bar Assoc.
Balthrop, Perry, Noe, Newcomb

102 Boyd Street; P.O. Box 82

Ashland City, TN 37015



Marjorie Thornton

President, Kingsport Bar Association
The Hanor Law Firm

533 Forestdale Road

Kingsport, TN 37660

Ashonti Davis

President, LAW Marion Griffin Chapter
Aetna Senior Supplemental Insurance
800 Crescent Centre Drive, Suite 200
Franktin, TN 37027

Lucian T. Pera

Immediate Past President
Tennessee Bar Association
Adams and Reese

6075 Poplar Avenue, Suite 700
Memphis, TN 38119

Annie Christoff

President, Memphis Bar Association
U.S. Attorney’s Office

167 N. Main Street

Memphis, TN 38103

Charles Crass

President, Roane County Bar
100 Court Street

Kingston, TN 37763-2809

Steven Jacoway
President, Chattanooga Bar Assoc.

Patrick, Beard, Schulman & Jacoway, P.C.

537 Market Street, Suite 202
Chattanooga, TN 37402

Deborah Tate

Administrative Director
Administrative Offices of the Courts
511 Union Street, Suite 600
Nashville, TN 37219-1768

Robert Thomas

NBA, Ballard Taylor Chapter President
Federal Defender Office

200 Jefferson Ave., Suite 200
Memphis, TN 38103

Amy Farrar

President, MTLAW
Farrar Wright PLLC

122 North Church Street
Murfreesboro, TN 37130

Jeffery Coller

President

Campbell County Bar Assoc.
Coller & Evans

P.O. Box 426

Jacksboro, TN 37757

Beau Pemberton

President, Weakley County Bar Association
Bradberry and Pemberton

109 North Poplar Street

Dresden, TN 38225-1115

Lisa Perlen

Executive Director

Tennessee Board of Law Examiners
511 Union Street, Suite 525
Nashville, TN 37219

Gary Wade

Dean, Lincoln Memorial University
Duncan School of Law

601 W. Summit Hill Drive

Knoxville, TN 37902

Arrin Richards

President, Napier-Looby Bar Foundation
Neal & Harwell, PL.C

1201 Demonbreun Street, Suite 1000
Nashville, TN 37203

Laura Smith

President, Nashville Bar Association
Nashville Electric Service

1214 Church Street

Nashville, TN 37246

Harriet Thompson

President, Hardeman County Bar
Association

P.O. Box 600

Bolivar, TN 38008

Robb Bigelow

President-Elect, Nashville Bar Association
Bigelow Legal P.C.

4235 Hillsboro Pike, Suite 217

Nashville, TN 37215

John Lee Williams

President, Humphreys County Bar Assoc.
Porch Peeler Williams Thomason

102 S. Court Square

Waverly, TN 37185-2113

Melanie Wilson

Dean

UT College Of Law

1505 W. Cumberland Avenue
Knoxville, TN 37996-1810

Odell Horton

Chair, Board of Professional
Responsibility

Wyatt, Tarrant & Combs LLP

1715 Aaron Brenner Drive, Suite 600

Memphis, TN 38120

Ann Pruitt

Executive Director

Tennessee Alliance for Legal Services
1220 Vintage Place

Nashville, TN 37215

Lauren Sherrell

President, SETLAW
O'Shaughnessy & Carter, PLL.C
735 Broad Street, Suite 1000
Chattanooga, TN 37402-2905

Mario Ramos

President, Tennessee Association of
Spanish Speaking Attorneys

2021 Richard Jones Road, Suite 300

Nashville, TN 37215

Daniel Ufford

President, Montgomery County Bar Assoc.
Law Office

120 Franklin Street, Suite A

Clarksville, TN 37040-3473

Randall Self

President, Lincoln County Bar Association
Randall E. Self, Attorney At Law

131A Market Street E.; P.O. Box 501
Fayetteville, TN 37334-3063

Raymond Jones

President, 15% Judical District Bar Assoc.
Public Defender’s Office

213 N. Cumberland Street

Lebanon, TN 37087-2718

James Taylor

President, Rhea County Bar Association
375 Church Street, Suite 300

Dayton, TN 37321-1322

Julie Palmer

President, Dyer County Bar Association
West Tennessee Legal Services
P.O.Box 1112

Dyersburg, TN 38025-1112

Sandy Garrett

Chief Counsel

Board of Professional Responsibility
10 Cadillac Drive, Suite 220
Brentwood, TN 37027



FILED
MAR 22 2019

LN

Rec'd By

Clerk of the Appellate Courts

Council of Juvenile & Family Court Judges
511 Union Street, Suite 600
Nashville, Tennessee 37219

(615) 741- 2687 FAX: (615) 253-3423

Executive Committee

Officers

Hon. Vicki Snyder
President

Henry County

P.O. Box 633

Paris, TN 38242

Hon. Tim Irwin
Vice-President

Knox County

3323 Division Street
Knoxville, TN 37919

Hon. Andy Brigham
Secretary/Treasurer
Stewart County

P.O. Box 185

Dover, TN 37058

Directors

Hon. Dennis Humphrey
Immediate Past President
Roane County

Hon. Tim Barnes
Montgomery County

Hon. Tim Brock
Coffee County

Hon. Christy Little
Madison County

Hon. Rob Philyaw
Hamilton County

Hon. Jeff Rader
Sevier County

Hon. John Whitworh
Benton County

Hon. Dan Michael

Ex-Officio Member
Shelby County

Executive Director

Deborah Taylor Tate

March 19, 2019

Chief Justice Jeff Bivins
Tennessee Supreme Court Building
401 7" Avenue North, Suite 321
Nashville, TN 37219

RE: Rule 10C

Dear Chief Justice Bivins:

We thank the Court for the opportunity to review and comment upon proposed Rule 10C,
We share the Court’s concern regarding the importance of ensuring that our state’s
Judiciary is held to the highest ethical standards while, at the same time, providing for a
thorough investigation and procedurally appropriate mechanism to address lapses in
ethical behavior. The judiciary, perhaps more so than either of the two other branches of
our government, depends upon the respect of the citizenry for its legitimacy. Without
such respect, the rule of law is in danger of failing. The judiciary is, as Washington stated.
the firmest pillar of our government.

Our Council would first state that we believe the current system creating the Board of
Judicial Conduct is working for the benefit of our state’s judges and citizens. We can
discern no shortcomings in this system and believe that it should continue. We feel that
this system is in our state’s judiciary’s best interests.

We have been provided a copy of the responses of the Tennessee Trial Judges Conference
and the Tennessee General Sessions Judges Conference to the proposed rule. We have
reviewed these responses thoroughly and will state that the Tennessee Council of Juvenile
and Family Court Judges concurs in their conclusions and recommendations.
Accordingly, and with all due respect, our Council opposes proposed Rule 10C in its
present form,

President, Tennessee Council of Juvenile and Family Court Judges

cc: Tennessee Council of Juvenile and Family Court Judges

APMQC(§-0AA5H
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THE EXECUTIVE COMMITTEE OF THE GENERAL SESSIONS JUDGES’ CONFERENCE

RECOMMENDED COMMENTS AND POSITION ON PROPOSED RULE 10(C)

MONDAY, MARCH 18, 2019

DOCKET NO. ADM2018-02254

Tennessee General Sessions Judges share with the Court, the General Assembly, and the
public at large the goal of dealing with misconduct and unethical behavior by judges, swiftly and
justly, and in a manner that serves as a deterrent to future bad conduct. With regard to this
shared effort and goal, the Executive Committee of the Tennessee General Sessions Judges
Conference (hereinafter “TGSIC EC“) has undertaken a review of the Tennessee Supreme
Court’s (hereinafter “Court”) proposed Rule 10(C) with the aim of providing useful comments.
Very respectfully, the TGSJC EC provides the following comments:

RECOMMENDED COMMENTS:

1.  The TGSJC EC’s initial concern is the Court’s involvement in every stage of the disciplinary
process. The Court appoints all members of the Commission, appoints the chair and the vice-
chair, and appoints the disclplinary counsel who serves at the discretion of the Court. The
Court grants itself the authority to conduct a review of all cases, whether appealed or not, and
to impose any discipline it “deems appropriate.” The Court also serves as the sole avenue of
appellate review of the process created by this proposed rule,

The TGSIC EC is confident the Court will appoint quality, dependable people to the
Commission. However, this proposed amendment provides for no independent investigation,
hearing, imposition of discipline, or review separate and apart from the Court. This opens the
process and the Court to obvious criticism. The Court’s appointment of every member of the
Commission, the Court’s appointment of the chair, vice-chair and the Court’s appointment of
disciplinary counsel raises the foreseeable appearance of protecting the judiciary to the lay
person and the legislature. Further, the total concentration of all judicial disciplinary power
with the Court raises concerns that disciplinary decisions could be influenced by outside forces.
If the Court has unfettered discretion to overturn every disciplinary declision of the hearing
panel, whether appealed from or not, and impose the discipline it “deems appropriate”, the
question of the necessity of hearing panel imposing disclpline must be asked. To the lay person
and legislature, this total concentration of power could appear to be protection. To the
members of the judiciary, it appears to be unfair. To protect the integrity of and promote
confidence in the process, the Commission and its disciplinary decisions need to be separate
and insulated from the Court’s influence.




2, Article VI, Sec. 2 of Tennessee’s Constitution, states the jurisdiction of the Supreme
Court “shall be appellate only.” The Court reviewing all publicly imposed discipline, whether an
appeal is taken or not, and imposing any discipline it deems appropriate, places the Court
outside of and in direct conflict with this specific constitutional role. This is problematic since
any discipline imposed on a member of the judiciary could form the basis of either an
impeachment proceeding brought pursuant to Article V or a removal proceeding brought
pursuant to Article V) of Tennessee’s Constitution. A member of the Court Is the presiding
judge of an Article V Iimpeachment proceeding, and the Court serves its constitutional appellate
role in both proceedings. The active participation, by the Court, In reviewing all discipline
decisions, absent an appeal and also imposing the discipline it deems appropriate, ralses
serious concerns of basic fairness and partiality as the Court carrles out these constitutional
roles.

3. Another major concern Is the sanction of suspension without pay. The concern is not
with the idea of this form of discipline itself or that this form of discipline could serve to deter
unethical behavior or misconduct. Instead, the concern is that a suspension of pay is
diminishing compensation during an elected term and is in direct conflict with and prohibited
by Article VI, Sec. 7 of the Tennessee Constitution. In light of this constitutional prohibition, the
constitutionality of this form of discipline is suspect. Please note, respectfully, that the TGSJC
EC is not seeking to preserve the salaries and/or benefits of unethical or misbehaving judges.
Instead, the TGSJC EC seeks to preserve a provision of the Tennessee Constitution that applies
in this circumstance.

4, The TGSJC EC is also concerned as to why the burden of proof needed to prove judicial
misconduct is changed from the clear and convincing evidence standard, historically provided
by statute, see T.C.A. §17-5-308 (d), to the preponderance of the evidence standard. This is
especially perplexing since, under Sec. 17.5(b), any attempt at reinstatement is judged by a
clear and convincing standard. Further, removal of most public officials is governed under the
general ouster statutes, T.C.A. §8-47-101, et. seq., which requires a heightened burden of proof
often referred to as a “clear case of official dereliction”. See, Carney v. Crosby, 255 5S.W.3d 593
(Tenn. App. 2008). Respectfully, it seems logical that a referral from the Court, to the General
Assembly, to remove a judge should be based on an evidentiary standard that is higher than a
preponderance of the evidence.

Also respectfully, the proposed preponderance of the evidence standard, to determine
disability of a judge, is very concerning when compared to general conservatorship law which
requires that disability must be by clear and convincing evidence. T.C.A §34-1-126. Since a
potential ward is entitled to this heightened standard before being declared disabled, it would
appear appropriate and fair that an elected or appointed judge be entitled to this same
standard before being declared disabled.



5. Also respectfully, the proposed Section 23.2 Introduces the concept of requiring a
disciplined judge to pay attorney fees and costs to the Commission upon a determination that a
public sanction is appropriate. However, if the judge successfully defends the charge and the
charge is dismissed, the judge Is not likewise allowed to recover attorney fees and costs from
the Commission.

Also, If a judge prevails at the hearing panel level and the Commission appeals its own
ruling, the Court can step in, sua sponte, and impose a heightened level of discipline, which
would certainly increase attorney fees and costs.

Also, if the accused judge “settles” with the Commission, the Court also can, sua sponte,
step In and impose a helghtened level of discipline which again would certainly Increase
attorney fees and costs.

The TGSIC EC respectfully belleves that, it if this proposed amendment is adopted, it
would be fair and reasonable to use a mutual “prevailing party” standard for the recovery of
attorney fees and costs.

6. Also respectfully, the TGSJC EC is very concerned why the proposed Rule 10(C) provides
that if a hearing panel is unable to reach a “concurrence,” the Commission is able to empanel
another hearing panel to retry the case. If a majority of the hearing panel is unable to reach a
concurrence, the case clearly has not been proven by a “preponderance of the evidence”. If
this proposed Rule is adopted, the judge faces what amounts to “double jeopardy” in addition
to having to pay for additional attorney fees and costs for two or more proceedings.

7. Also respectfully, at the conclusion of an evidentiary hearing, the proposed Rule
provides that the hearing panel may dismiss the charges, or impose discipline, and either the

judge or the Commission may appeal that decision to the Court.

The statutes that governed the former Court of the Judiciary and govern the current
Board of Judicial Conduct grant the judge the right to appeal, see T.C.A. § 17-5-310, but for
obvious reasons, they did not grant that Court or the Board the right of appeal. It is clear why a
Judge retains the right to appeal In the proposed Rule. However, “the declsion of a hearing
panel is the decision of the Commission,” (Sec. 10.9(d)), and considering the important role
these hearings play In this process, it Is clear why these panels are granted authority to make
the Commission’s decisions on these critical issues.

In light of this broad grant of authority to speak for the Commission on these issues, the
lowering of the burden of proof needed to establish misconduct, and the lack of a right to
appeal being granted to the current Board of Judicial Conduct or the former Court of the
Judiclary, it is less clear why this Commission is now extended the right to appeal its decisions.
It is also not clear how the decision to appeal will be made and by whom it will be made since
the hearing panel’s decislon “Is the decision of the Commission.” A hearing panel could
determine that misconduct was not established by a preponderance of the evidence and

3



dismiss the charges only to have the Commission appeal, or the panel could find misconduct
occurred and impose discipline only to have the Commission appeal that decision too.

The TGSIC EC respectfully questions the purpose, goal, or usefulness of granting the
Commisslon the right to appeal its decisions.

8. Also respectfully, the Rules of Conduct serve as a guide to acceptable and unacceptable
conduct. A rule of conduct that does not clearly do one of these two things is of no use and
results in ambiguities. In both the preamble and then again in Sec 8.8, the proposed rule uses
the language “any other conduct that brings the judiciary into public disrepute or that adversely
affects the administration of justice.” However, the rule of conduct in the current statute
provides “any other conduct calculated to bring the judiciary Into public disrepute or to
adversely affect the administration of justice.” T.C.A. §17-5-302(8). While the rule of conduct in
T.CA. §17-5-302(8) provides guidance on what is to be avoided and what will result in
discipline, the language in the proposed rule does not provide that type of guidance at all.
Instead, it leaves much to the imagination and speculation. In the view of the TGSIC EC, the
removal of the words “calculated to” from this ground of misconduct opens this ground to
subjective rather than objective reasoning and could allow for unintentional conduct to be
swept up for disciplinary action.

9. Also respectfully, the TGSJC EC does not believe that the identity of the complainant
should be confidential. If the complainant is not identified, how is the judge going to respond
to sald complainant? Further, the TGSIC EC is concerned that the initiating complaint does not
have to be in writing nor signed by the complainant. As an example, why does the immunity for
Rule 10 (C) differ from the immunity for TLAP which only allows immunity If the complainant
acted in good faith without malice. (T.C.A §23-4-101)

FINAL THOUGHTS AND COMMENTS:

The TGSJC EC reaffirms its position that unethical behavior and misconduct by members of
Tennessee’s judiciary is not acceptable or tolerated. It also reaffirms that unethical behavior
and misconduct be dealt with swiftly, justly, and in a manner that discourages such behavior
and conduct,

The TGSJC EC appreciates the considerable efforts made by the Court to address the Issues that
concern judges. We also think that many parts of the proposed Rule 10 (C) are positive and
promising. However, in light of our concerns and comments set forth above, the TGSIC EC
very respectfully opposes the proposed Rule 10 {C) amendments and thus belleves that said
amendments should not be adopted as currently written.

The TGSIC EC also joins in with the Tennessee Trial Judges Association (hereinafter “TTIA”)
and Tennessee Juvenlile Court Judges Conference (hereinafter “TICIC”). Al three (3)

conferences are united in opposing the proposed Rule 10 {C) amendments.



Finally, the TGSIC EC believes, as do the TTJA and TICIC conferences, that the current system

creating a Judicial Board of Conduct Is working very well for the benefit of our statewide
es. and citizens. e cannot discern_any shortcomings or problems with the current
em and belleve t curre stem should co e

The TGSIC EC is thankful for the opportunity extended by the Court to comment on this
proposed rule. Also, the TGSJC EC is willing to assist and work with the Court should another
rule addressing this subject be considered by the Court in the future.

Respectfully submitted,

A= R Al

Gary W. Starred Date Signed
President of the TGSJC
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To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>
Date: 3/18/2019 4:17 PM

Subject: RESPONSE OF TGSJC TO PROPOSED RULE 10 (C) AMENDMENTS-

DOCKET NO. ADM2018-02254
Attachments: General Sessions Court.Final Version of TGSJC Response to Rule 10C (PDF)
dated 3-18-19.pdf

Dear Mr. Hivner:

Pursuant to the Order of the Tennessee Supreme Court on 12/20/18, attached are the “comments” and
“responses” of the Tennessee General Sessions Judges Conference (hereinafter “TGSJC") to the proposed
Rule 10 (C) amendments. Please accept this email and attachment on behalf of the TGSJC. | will mail a
letter and hard copy via U.S. Mail. If you need additional information, please let me know. Thank you.

3/18/19

Judge Gary W. Starnes

President of the TGSIC

Hamilton County General Sessions Court
Room 203, 600 Market Street
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From: <chancellor@fpunet.com>

To: <appellatecourtclerk@tncourts.gov>
Date: 3/18/2019 11:17 AM
Subject: Docket No. ADM2018-02254Comments on Proposed Supreme Court Rule  10(C)

Attachments: TTJAEXECUTIVECOMMITTEECOMMENTRULE10C.docx

Dear Mr. Hivner:

Enclosed herewith is a copy of 4€eThe Tennessee Trial Judges

AssociationA€™s Executive Committeea€™s Comments And Position On Proposed
Rule 10Ca€ which was adopted unanimously on March 12, 2018, in

Gatlinburg, Tennessee as the Tennessee Trial Judges Associationa€™s

comments and position on proposed Rule 10(C ). We request that you post

these comments

Thank you.

Sincerely,

J. B. Cox, Chancsllor

President, Tennessee Trial Judges Association
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THE TENNESSEE TRIAL JUDGES ASSOCIATION’S EXECUTIVE
COMMITTEE’S COMMENTS AND POSITION ON PROPOSED RULE 10C

ADOPTED UNANIMOUSLY ON MARCH 12, 2019 IN GATLINBURG TENNESSEE AS THE TTIA’S
COMMENTS AND POSTION ON PROPOSED RULE 10C

Tennessee trial judges share with the Court, the General Assembly and the public at
large the goal of dealing with misconduct and unethical behavior swiftly and justly and in a
manner that serves as a deterrent to future bad conduct. With this shared goal in mind the
Executive Committee of the Tennessee Trial Judges Association (“EC”) has undertaken a review
of the Supreme Court’s (“Court”) proposed Rule 10C with the aim of providing useful
comments. The EC’'s comments are set out below.

COMMENTS:

1 The EC's initial concern is the Court’s involvement in every stage of the disciplinary
process. The Court appoints all members of the Commission, appoints the chair and the vice-
chair and appoints the disciplinary counsel who serves at the discretion of the Court. The Court
grants itself the authority to conduct a review of all cases, whether appealed or not, and to
impose any discipline it “deems appropriate.” The Court also serves as the sole avenue of
appellate review of the process created by this proposed rule.

The EC is confident the Court will appoint quality, dependable people to the
commission. However, this construct provides for no independent investigation, hearing,
imposition of discipline or review separate from the Court. This opens the process and the
Court to obvious criticism. The Court’s appointment of every member of the Commission, the
Court’s appointment of the chair, vice-chair and the Court’s appointment of disciplinary counsel
raises the foreseeable appearance of protecting the judiciary to the lay person. Further, the
concentration of all public disciplinary power in the bosom of the Court raises concerns that
disciplinary decisions could be influenced by outside forces. If the Court has unfettered
discretion to overturn every disciplinary decision of the hearing panel whether appealed from
or not and impose the discipline it “deems appropriate”, the question of the necessity of
hearing panel imposing discipline must be asked. To the lay person this concentration of power
could appear to be protection; to the members of the judiciary it appears to be unfair. To
protect the integrity of and promote confidence in the process, the Commission and its
disciplinary decisions need to be insulated from the Court’s influence.



2. Article VI, Sec. 2 of Tennessee’s Constitution states the jurisdiction of the Supreme
Court “shall be appellate only.” The Court reviewing all publicly imposed discipline whether an
appeal is taken or not and imposing any discipline it deems appropriate places the Court
outside this specific constitutional role. This is problematic since any discipline imposed on a
member of the judiciary could form the basis of either an impeachment proceeding brought
pursuant to Article V or a removal proceeding brought pursuant to Article VI of Tennessee’s
Constitution. A member of the Court is the presiding judge of an Article V impeachment
proceeding, and the Court serves its constitutional appellate role in both proceedings. Active
participation by the Court in reviewing all discipline decisions absent an appeal and also
imposing the discipline it deems appropriate raises concerns of basic fairness and partiality as
the Court carries out these constitutional roles.

3. Another concern is the sanction of suspension without pay. The concern is not with the
idea of this form of discipline itself or that this form of discipline could serve to deter unethical
behavior or misconduct. Instead, the concern is that a suspension of pay is diminishing
compensation during an elected term, and diminishing judicial compensation during an elected
term is prohibited by Art. VI, Sec. 7 of the Tennessee Constitution. In light of this constitutional
prohibition, the constitutionality of this form of discipline is suspect. In making this comment
the EC is not seeking to preserve the salaries of unethical or misbehaving judges. Instead, the
EC seeks to preserve a provision of the Constitution its members swore to protect when they
took their oath of office.

4, The EC is perplexed why the burden of proof needed to prove misconduct is changed
from the clear and convincing evidence standard historically provided by statute, see T.C.A.
§17-5-308(d), to the preponderance of the evidence standard. This is especially perplexing
since under sec. 17.5(b} any attempt at reinstatement is judged by a clear and convincing
standard. Further, removal of most public officials is governed under the general ouster
statutes, T.C.A. 8-47-101, et. seq., which requires a heightened burden of proof often referred
to as a “clear case of official dereliction”. See, Carney v. Crosby, 255 S.W.3d 593 (Tenn. App.
2008). It seems logical that a referral from the Court to the General Assembly to remove a
judge be based on an evidentiary standard that is higher than a preponderance of the evidence.

Also, the preponderance of the evidence standard to determine disability is troubling in
light of conservatorship requirements that proof of disability must be by clear and convincing
evidence. T.C.A §34-1-126. Since a ward is entitled to this heightened standard before being
declared disabled, should not an elected judge be entitled to this same standard before being
declared disabled to perform the duties of the office they were elected to perform?

5. Section 23.2 introduces the concept of requiring a disciplined judge pay attorney fees
and costs to the commission upon a determination a public sanction is appropriate. However, if
the judge successfully defends the charge and the charge is dismissed he/she is not likewise
allowed to recover attorney fees or costs from the commission. The EC is of the opinion that
basic concepts of fairness dictate if the commission is entitled to recover costs and attorney



fees if it's the prevailing party then the accused judge should be allowed to recover their fees
and costs if they are the prevailing party. This is especially the case considering the accused
judgé who prevails at the hearing panel level could be saddled with additional costs if the
Commission appeals its own ruling, or the additional costs associated when the accused settles
with the Commission only to have the Court, sua sponte, step in and impose a heightened level
of discipline thereby increasing fees and costs.

6. The EC questions why the proposed Rule provides that if a hearing panel is unable to
reach a “concurrence” the Commission is able to empanel another hearing panel to retry the
case. Obviously, if a majority of the hearing panel is unable to reach a concurrence the case has
not been proven by a “preponderance of the evidence”. The judge faces what amounts to
double jeopardy and also faces the prospect of having to pay attorney fees and costs for two
proceedings.

7. At the conclusion of an evidentiary hearing the Rule provides that the hearing panel may

dismiss the charges or impose discipline and either the judge or the Commission may appeal
that decision to the Court. The statutes that governed the former Court of the Judiciary and
govern the current Board of Judicial Conduct grant the judge the right to appeal, see Tenn.
Code Ann. § 17-5-310, but for obvious reasons they did not grant that Court or Board the right
of appeal. It is clear why a judge retains the right to appeal in the proposed Rule. However,
“the decision of a hearing panel is the decision of the Commission,” (Sec. 10.9(d)), and
considering the important role these hearings play in this process it is clear why these panels
are granted authority to make the commission’s decisions on these critical issues. In light of
this broad grant of authority to speak for the commission on these issues, the lowering of the
burden of proof needed to establish misconduct, and the lack of a right to appeal being granted
to the current Board of Judicial Conduct or the former Court of the Judiciary, it is less clear why
this commission is now extended the right to appeal its decisions. It is also not clear how the
decision to appeal will be made and by whom it will be made since the hearing panel’s decision
“is the decision of the Commission.” A hearing panel could determine misconduct was not
established by a preponderance of the evidence and dismiss the charges only to have the
Commission appeal, or the panel could find misconduct occurred and impose discipline only to
have the Commission appeal that decision too. The EC questions the purpose, goal or
usefulness of granting the Commission the right to appeal its decisions.

8. Rules of conduct serve as a guide to acceptable and unacceptable conduct. A rule of
conduct that does not clearly do one of these two things is often of no use. In both the
preamble and then again in sec 8.8 the proposed rule uses the language “Any other conduct
that brings the judiciary into public disrepute or that adversely affects the administration of
justice”. However, the rule of conduct in the current statute provides “any other conduct
calculated to bring the judiciary into public disrepute or to adversely affect the administration
of justice.” T.C.A.17-5-302(8). While the rule of conduct in T.C.A. 17-5-302(8) provides guidance
on what is to be avoided and what will result in discipline, the language in the proposed rule



does not provide that type of guidance at all. Instead, it leaves much to the imagination, and in
the EC's view the removal of the words “calculated to” from this ground of misconduct opens
this ground to subjective rather than objective reasoning and could allow for unintentional
conduct to be swept up for disciplinary action.

9. While the EC understands that the identity of the complainant can be confidential, the
EC is concerned that the initiating complaint does not have to be in writing nor signed by the
complainant. The EC is also concerned as to why the immunity for Rule 10C differs from the
immunity for TLAP which only allows immunity if the complainant acted in good faith without
malice. (TCA 23-4-101)

POSITION:

The EC once again expresses its position that unethical behavior and misconduct by members
of Tennessee’s judiciary is not acceptable or tolerated. It also expresses again the concern
shared by all that unethical behavior and misconduct be dealt with swiftly, justly and in a
manner that discourages such behavior and conduct. The considerable efforts made by the
Court to address the issues that concern us all did not go unnoticed or unappreciated as the EC
reviewed the proposed rule and carefully considered the above comments. There are many
parts of this proposed rule that are positive and promising, but in light of the concerns
expressed above the EC of the TTJA takes the position proposed Rule 10C should not be
adopted. The EC is thankful for the opportunity extended by the Court to comment on this
proposed rule, and as a significant part of Tennessee’s judiciary, the TTJA is always willing to
assist in any way, if needed, should another rule addressing this subject be considered by the
Court in the future. Should such a rule be proposed we would again welcome the opportunity
to review the rule and submit comments.
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