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COMMENT OF THE TENNESSEE BAR ASSOCIATION IN SUPPPORT
OF THE COURT’S PROPOSED REVISIONS TO RULE 8, RPC 7.6 AND RULE 44

The Tennessee Bar Association (“TBA”) provides the following comment in support of
the Court’s proposed deletion of Tennessee Supreme Court Rule 44 and amendments to Tenn. Sup.
Ct.R. 7.6.

The TBA applauds the Court for the proposed revisions and believes that adoption of the
proposed revisions will go a long way to re-regulating the topics of intermediary organizations in
Tennessee in a fashion that will be more likely to encourage compliance with the rules and may
result in more access to information about the availability of legal services. The TBA has only
one suggested revision that focuses on a portion of the language in proposed Comment [2] to RPC
7.6. The TBA believes that the current proposed language appears to be unnecessarily ambiguous.
Consistent with what the TBA believes to be the Court’s intentions, the TBA would suggest that
the last sentence of Comment [2] be broken into two sentences and revised to read as follows:

If a lawyer discovers that an intermediary organization is operating in any of the

ways prohibited by paragraph (b), the lawyer shall not begin participation with the

intermediary organization. Ifa lawyer is already participating with an intermediary

organization when they come to learn of noncompliance, the lawyer shall either
terminate the lawyer’s participation with the intermediary organization or seek to

have the intermediary organization correct the noncompliance to allow the lawyer’s
continued participation.
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President
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Executive Director

Memphis Bar Association
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Bill Harbison

Tennessee Board of Law Examiners
President

bharbison@srvhlaw.com
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Executive Director
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Rachel Witherington

Tipton County Bar Association
President
rwitherington@lexverum.com
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davidmyers04@comcast.net

John Partin

Warren County Bar Association
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IN RE: RULE 8, RPC 7.6 and RULE 44, RULES OF THE TENNESSEE
SUPREME COURT

No. ADM2021-01008

COMMENT OF THE BOARD OF PROFESSIONAL RESPONSIBILITY
TO PROPOSED RULE 8, RPC 7.6 and RULE 44

The Board of Professional Responsibility (the Board) pursuant to this Court’s
Order filed September 1, 2021, respectfully submits the following comments to
proposed amendments to Tennessee Supreme Court Rule 8, RPC 7.6. and Rule 44,

The Board recognizes that since Tennessee Supreme Court Rule 44 was
created to regulate lawyer intermediary organizations, lawyer referral services as well
as the public’s need for legal services have grown exponentially.

Rule 44’s registration and reporting requirements for intermediary
organizations was an effort to ensure that attorney referral services operated within a
framework in which the Board could protect the public. However, the registration
process created a level of bureaucracy regulating the intermediary organizations instead
of participating attorneys. Accordingly, the Board supports the deletion of Rule 44 and
the proposed amendments to RPC 7.6 which shifts the burden to attorneys to ensure

that intermediary organizations comply with ethical responsibilities of participating



attorneys. The Board respectfully suggests the Court consider the following proposed
revisions:

First, the Board submits RPC 7.6(b) be amended to require that participating
attorneys be licensed and in good standing to practice law in Tennessee, before and
while participating in an intermediary organization, pursuant to ABA Model Supreme
Court Rules Governing Lawyer Referral and Information Services, Rule IV (1993).

Second, the Board submits that RPC 7.6 comment [1] should be revised to be
consistent with RPC 7.6 by deleting the sentence in comment [1] exempting
organizations referring cases that do not generate a fee. Appendix A reflects the Board’s

proposed revisions.

RESPECTFULLY SUBMITTED,

Tp S T

FLOYD FLIPPIN, (BPR No.# 010442)
Chair, Board of Professional
Responsibility of the Supreme Court of
Tennessee

1302 Main Street

PO Box 160

Humboldt, TN 38343

o9 Gouittc
SANDY GARRETT (BPR No. #013863)
Chief Disciplinary Counsel,
Board of Professional Responsibility
of the Supreme Court of Tennessee
10 Cadillac Drive, Suite 220
Brentwood, TN 37027




Certificate of Service

I certify that the foregoing has been emailed to Joycelyn Ashanti Stevenson, Esq.,
Executive Director, Tennessee Bar Association, at jstevenson@tnbar.org, on the 1st day of

November 2021.
By: %& S ?/f/h“

Floyd Flippin (#010442)
Chairman of the Board

By:

Sandy Garrett (#013863)
Chief Disciplinary Counsel



APPENDIX A
(ADM2021-01008)

PROPOSED AMENDMENTS TO RULE 8, RPC 7.6 AND RULE 44, RULES
OF THE TENNESSEE SUPREME COURT

RULE 7.6: INTERMEDIARY ORGANIZATIONS

(a)  An intermediary organization is a lawyer-advertising cooperative, lawyer referral
service, lawyer matching service, online marketing platform, prepaid legal insurance
provider, or other similar organization that engages in referring consumers of legal services

to lawyers or facilitating the creation of lawyer-client relationships between consumers of
legal services and lawyers willing to provide assistance for which the organization does

not beau ultlmate 1esponsnb111ty —e%a—&mﬁ-apeﬁg&m-z&&eﬁ—she—busmess—epaeawﬁes—eﬁ

_ ustom e : An-ma . A trlbunal
appointing or assxgnmg lawyers to represent parties before the tribunal or a govemment
agency performing such functions on behalf of a tribunal is not an intermediary
organization under this Rule.

(_b) Before and while participating in an intermediary organization, a lawyer shall be
licensed and in good standing to practice law in Tennessee and make reasonable efforts
to ensure that the intermediary organization’s conduct complies with the




professional obligations of the lawyer, including the following conditions:

(1) The intermediary organization does not direct or regulate the lawyer’s professional
judgment in rendering legal services to the client;

(2) The intermediary organization, including its agents and employees, does not engage
in improper solicitation prohibited by RPC 7.3;

(3) The intermediary organization makes the criteria for inclusion available to

rospective clients, including any payment made or arranged by the lawyer(s
participating in the service and any fee charged to the client for use of the service at

the outset of the client’s interaction with the intermediary organization;

(4) The function of the referral arrangement between lawyer and intermediary

organization is fully disclosed to the client at the outset of the client’s interaction with
the lawyer;

(5) The intermediary organization does not require the lawyer to pay more than a

reasonable sum representing a proportional share of the organization’s administrative
and advertising costs:

(6) The intermediary organization is not owned, controlled, or directed by the lawyer,
a law firm with which the lawyer is associated, or a lawyer with whom the lawyer is
associated in a firm; and

(c) If a lawyer discovers the intermediary organization’s noncompliance with the lawver’s
professional obligations or any of the conditions in paragraph (b). the lawyer shall either
withdraw from participation or seek to correct the noncompliance. If the intermediary
organization fails to correct the noncompliance, the lawyer must withdraw from
participation.

Comment.

[1] For there to be equal access to justice, there must be equal access to lawyers. For there
to be equal access to lawyers, potential clients must be able to find lawyers and have the
economic resources needed to pay the lawyers a reasonable fee for their services. In an
effort to assist prospective clients to find and be able to retain competent lawyers, lawyers
and nonlawyers alike have formed a variety of organizations designed to bring clients and
lawyers together and to provide a vehicle through which the lawyers can be fairly
compensated and the clients can afford the services they need. Some of these intermediary
organizations operate as charities. Others operate as businesses. Because they ultimately
bear the liability of their insureds, liability insurance companies that pay for or otherwise



provxde lawyers to defend their insureds are not mtermedxary orgamzatlons wrthm the

Similarly, the process by which tribunals or court agencies appoint or assign lawyers to
represent parties should carry with it appropriate safeguards outside of this Rule, and these
activities are likewise exempted from this Rule.

[2] The requirements set forth in paragraph (b) are intended to protect the clients who are
represented by lawyers to whom they have been referred or assigned by an intermediary
organization. It is the responsibility of each lawyer who would participate in the activities
of an intermediary organization to make reasonable efforts act-reasenably to ascertain that
the organization’s conduct complies with the professional obligations of the lawyer,

mcludmg the condmons mee%s—the—standards set forth in paragraph (b) Nerma-l-ly—x-t—w:—l—l—be

erents: If -hewever—a lawxer

dlscovers by—vm%ue—eﬁ—his—ei—hei—par&elpaﬁeﬁ—m—%he—aem‘i&es—ef an intermediary

orgamzatron s noncomplrance w1th the Iawver s professronal obhgatlons or a-lawyer

: ar i h-in paragraph (b),

the lawyer shall not begm partncrpatlon with the mtermedlary organization, or seek to

correct the noncompliance and continue participation, or terminate his-or-her the lawyer’s

participation with the intermediary in-the-aetivities-of the organization-and-sheuld se-advise
the-Board-of Professional- Respeonsibility.

DEFINITIONAL CROSS-REFERENCES
“Firm” and “law firm” See RPC 1.0(c)
“Reasonable” or “reasonably” See RPC 1.0(h)
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APPENDIX A
(ADM2021-01008)

PROPOSED AMENDMENTS TO RULE 8, RPC 7.6 AND RULE 44, RULES
OF THE TENNESSEE SUPREME COURT

RULE 7.6: INTERMEDIARY ORGANIZATIONS

(a)  An intermediary organization is a lawyer-advertising cooperative, lawyer referral
service, lawyer matching service, online marketing platform, prepaid legal insurance
provider, or other similar organization that engages in referring consumers of legal services
to lawyers or facilitating the creation of lawyer-client relationships between consumers of
legal services and lawyers willing to provide assistance for which the organization does

not bear ultlmate resp0n51b1hty —e&a—s%e%ga%n%&&eﬂ—the—bﬂsa&ess—er—aeﬁwﬁes—ef

aniza ! : : . A tribunal
appointing or as31gn1ng lawyers to represent parties before the tribunal or a govemment
agency performing such functions on behalf of a tribunal is not an intermediary
organization under this Rule.

(b) Before and while participating in an intermediary organization, a lawyer shall be
licensed and in good standing to practice law in Tennessee and make reasonable efforts
to ensure that the intermediary organization’s conduct complies with the




professional obligations of the lawyer, including the following conditions:

(1) The intermediary organization does not direct or regulate the lawyer’s professional
judegment in rendering legal services to the client;

(2) The intermediary organization, including its agents and emplovyees, does not engage
in improper solicitation prohibited by RPC 7.3:

(3) The intermediary organization makes the criteria for inclusion available to
prospective clients, including any payment made or arranged by the lawyer(s)
participating in the service and any fee charged to the client for use of the service at
the outset of the client’s interaction with the intermediary organization;

(4) The function of the referral arrangement between lawyer and intermediary
organization is fully disclosed to the client at the outset of the client’s interaction with

the lawyer:;

(5) The intermediary organization does not require the lawyer to pay more than a
reasonable sum representing a proportional share of the organization’s administrative
and advertising costs:

(6) The intermediary organization is not owned, controlled, or directed by the lawyer,
a law firm with which the lawyer is associated, or a lawyer with whom the lawyer is
associated in a firm; and

(c) If a lawyer discovers the intermediary organization’s noncompliance with the lawyer’s
professional obligations or any of the conditions in paragraph (b), the lawyer shall either
withdraw from participation or seek to correct the noncompliance. If the intermediary
organization fails to correct the noncompliance, the lawyer must withdraw from

participation.

Comment.

[1] For there to be equal access to justice, there must be equal access to lawyers. For there
to be equal access to lawyers, potential clients must be able to find lawyers and have the
economic resources needed to pay the lawyers a reasonable fee for their services. In an
effort to assist prospective clients to find and be able to retain competent lawyers, lawyers
and nonlawyers alike have formed a variety of organizations designed to bring clients and
lawyers together and to provide a vehicle through which the lawyers can be fairly
compensated and the clients can afford the services they need. Some of these intermediary
organizations operate as charities. Others operate as businesses. Because they ultimately
bear the liability of their insureds, liability insurance companies that pay for or otherwise



provide lawyers to defend their insureds are not 1ntermed1ary organlzatrons within the
meanmg of this Rule. § neerns—arisineg seneratine

Similarly, the process by which tribunals or court agencies appoint or assign lawyers to
represent parties should carry with it appropriate safeguards outside of this Rule, and these
activities are likewise exempted from this Rule.

[2] The requirements set forth in paragraph (b) are intended to protect the clients who are
represented by lawyers to whom they have been referred or assigned by an intermediary
organization. It is the responsibility of each lawyer who would participate in the activities
of an intermediary organization to make reasonable efforts aetreasenably to ascertain that
the organization’s conduct complies with the professional obligations of the lawyer,

1nclud1ng the conditions mee%s—‘ehe—s%a—nd—arés set forth in paragraph (b). Nerm&l—l—y—rt—%l—l—be

erments: If —hewever— lawyer
dlscovers by—vrrt&e—ef—hrs—er—her—parﬁer—p&&eﬁ—m—the—&etwmes—ef an intermediary
organization’s noncomphance w1th the lawyer’s professional obhgatlons or —atawyer

: now-that-the-organiza not-meet-the-stan hir paragraph (b),
the lawyer shall not begin participation with the 1ntermed1ary organization, or seek to

correct the noncompliance and continue participation, or terminate his-er-her the lawyer’s
participation with the intermediary in-the-aetivities-of the organization-and-sheuld-se-advise

the Board-ef Professtonal Responsibility.

DEFINITIONAL CROSS-REFERENCES
“Firm” and “law firm” See RPC 1.0(c)
“Reasonable” or “reasonably” See RPC 1.0(h)
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(End of Appendix for ADM2020-01008)
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