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Christine Vicker - Fwd: Amend Rule 8, RPC 8.4 of the Rules of the TN Court

From:  appellatecourtclerk

To: Christine Vicker; Kim Meador

Date: 3/26/2018 11:23 AM

Subject: Fwd: Amend Rule 8, RPC 8.4 of the Rules of the TN Court A DMaol? —DAS v L/,/

This was forwarded to Lisa but as she is out, Jim asked that I forward them to you as well.

There are one or two more I will be forwarding to you as well. F E gm E @
MAR 2 6 2018
Nancy Clerk of the Appelate Courts
Rec'd By

>>> "Anthony Berry” <anthonyberryesq@gmail.com> 3/25/2018 12:58 AM >>>

| understand that the deadline has passed, but | hope you will receive my comment
nonetheless. This proposed addition to the Rules of Professional Conduct will create a chilling
effect on the free expression of attorneys. Though the addition purports to not restrict any
speech protected by the First Amendment, it also states that discussions with lawyers,
coworkers, and others, even in social activities, connected to the practice of law are not
exempted. This would place a lawyer at risk of losing his license if he were to say to a'coworker
that he believes in traditional Christian values that marriage ought to be between a man and a
woman, that he believes homosexuality is morally wrong, or that he believes that there are only
two genders. Certainly, an attorney may successfully defend against an accusation that such
statements break the rule, but the wording of the rule requires that attorneys risk their licenses
to do so. Thus, the proposed rule, as written, will produce a chilling effect on the free speech of
attorneys, especially those who hold traditional Christian values. Essentially, this rule would
require that all Christian attorneys keep silent about their faith in any and all interactions in their
professional lives. Interestingly, one of the comments to the proposed rule carves out
exceptions for efforts to advance diversity initiatives, as if to say that some forms of
discriminatory language are acceptable while others are not. In other words, the rule would
appear to be intended to permit the expression of progressive liberal values in connection to the
practice of law while silencing traditional Christian values. Therefore, I request that the
Supreme Court reject this proposed rule.

Sincerely,

Anthony Berry

file:///C:/Users/ib301k16/AppData/Local/Temp/XPgrpwise/SABSD838SUPREME Inashl... 3/26/2018
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Christine Vicker - Fwd: No. ADM2017-02244 ~- BPR # Updated Information

From:  appellatecourtclerk

To: Christine Vicker; Kim Meador

Date: 3/26/2018 11:24 AM

Subject: Fwd: No. ADM2017-02244 — BPR # Updated Information

I think this is the only other one. %:: g g& E @
Nancy MAR 2 6 2018
Clerk of the Appellate Courts
>>> "Jay Lifschultz" <jaylifschultz@usa.net> 3/25/2018 4:24 PM >>> Rec'd By

RE: No. ADM2017-02244

Dear Mr. Hivner,

Please note that I am one of the 71 signers on a joint comment titled “Joint Comment Opposing
Adoption of Proposed New Rule of Professional Conduct 8.4(g)”, filed on March 2, 2018. I note
that my name and BPR number is listed, but it did not delineate that I was signing onto the joint
comment in my capacity as a registered in-house counsel as opposed to an individual licensed to

practice in Tennessee.

Please accept this email to supplement that submission noting that I should have been identified
as:

Jason S. Lifschultz, BPR # 035540 (In-House Counsel)

I am sorry for any confusion and appreciate your assistance.
Please do not hesitate to contact me if you have any questions.
Respectfully,

Jason “Jay” Lifschultz
BPR # 035540 (In-House Counsel)

file:///C:/Users/ib301k16/AppData/Local/Temp/XPgrpwise/SAB8D861SUPREMEInashl...  3/26/2018
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The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice
The Honorable Holly Kirby, Justice FILE D
The Honorable Sharon G. Lee, Justice
The Honorable Roger A. Page, Justice MAR 23 2018
) Clerk of the Appsilate Courts
Attn: James M. Hivner, Clerk Rec'd By
Tennessee Supreme Court ADMoO(fI-0a3 W

100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37219

Re: American Bar Association’s New Model Rule of Professional Conduct Rule 8.4(g)
To the Honorable Justices of the Tennessee Supreme Court:

It is the function of a court to hear opposing arguments on issues brought before it, some
sensitive or perhaps unpopular. It is my opinion that a lawyer would be unable to function

effectively if the boundaries of speech are limited in such a manner as proposed in Rule 8.4 (g)
throughout the entire process relative to the practice of law.

[s the asking of unpopular questions or using unpopular words or making unpopular
statements in pursuit of justice within or outside the courtroom now to be disallowed in the face
of another’s definition of what is, or is not appropriate?

This is an abysmal attempt at enforcing political correctness, more accurately referred to

as “social Marxism” upon our lawyers and our courts, denying them first amendment
protections.

Thank you for allowing the opportunity to publicly comment upon this proposed rule.
Sincerely,

Courtney L. D. Rogers




David B. Kesler, Esq.
404 S. Slayton Street
Signal Mountain, Tennessee 37377

March 21, 2018

The Honorable Jeffery S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice
The Honorable Holly Kirby, Justice

The Honorable Sharon G. Lee, Justice ADmM 20(]- 0 &Q((/%
The Honorable Roger A. Page, Justice
FILED

Attn: Hon. James M. Hivner, Clerk

Re: Tenn. Sup. Ct. R. 9, section 32 MAR 2 3 2018
Tennessee Appellate Courts Clerk of th

100 Supreme Court Building Rec'd By zj@{e Yate Courts
401 7" Avenue North

Nashville, TN 37219-1407

Re:  No. ADM2017-02244-Opposition to Amending
Rule 8, RPC 8.4, Proposed Rule 8.4(g)

Dear Chief Justice Bivins, Justice Clark, Justice Kirby, Justice Lee, and Justice Page:

Please accept this letter as my opposition to the proposed amendment of Rule 8, Rules of
Professional Conduct, of the Rules of the Tennessee Supreme Court that is presently before the
Court. [ graduated from the Tulane School of Law in December 1972 and have been licensed to
practice law in Tennessee since 1973 (almost 45 years). My TBPR number is 001518. I am
currently Of Counsel with my law firm. The views expressed herein are my own, and not
necessarily those of my law firm or any other attorney in this law firm. Because I believe that
my good friend and former law partner, Scott N. Brown, Jr., has stated the basis for my
opposition so well in his letter to you of Maich 16, 2018, copy of which is enclosed, I hereby
adopt and incorporate by reference his arguments.

The basic issue for me is my belief that the proposed amendment violates the First
Amendment of the Constitution of the United States and Article 1 of the Constitution of the State
of Tennessee, both with respect to freedom of religion and freedom of speech. While I have the
utmost respect for Lucian Perra, the current President of the Tennessee Bar Association, | take
issue with the views expressed in his article, President’s Perspective, in the most recent issue of
the Tennessee Bar Journal. His argument that “only a small number of lawyers have been
disciplined” under similar rules adopted by a handful of other states is no justification for
adoption of the proposed Rule in Tennessee. The fact that discipline under similar rules has been
sparse in other jurisdictions should have no relevance to how aggressively (and
unconstitutionally) the Rule will be enforced in Tennessee. If anything, Mr. Perra’s argument
suggests that there is no need for the adoption of the amendment.




I join with Mr. Brown and hundreds of other attorneys in Tennessee and throughout the
country in urging our Supreme Court not to adopt the proposed amendment to Rule 8.

[ thank you for the opportunity to direct my opinions to Your Honors on this important
topic.

@pectfully youry

David B. Kesler



Scott N. Brown, Jr., Esq.
772 Black Creek Drive
Chattanooga, Tennessee 37419
March 16,2018

The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice
The Honorable Holly Kirby, Justice

The Honorable Sharon G. Lee, Justice

The Honorable Roger A. Page, Justice

Attn: Hon. James M. Hivner, Clerk

Re: Tenn. Sup. Ct. R. 9, section 32

Tennessee Appellate Courts

100 Supreme Court Building

401 7th Avenue North

Nashville, TN 37219-1407 -

Re: No. ADM2017-02244 -Opposition to Amending
Rule 8, RPC 8.4, Proposed Rule 8.4(g)

Dear Chief Justice Bivins, Justice Clark, Justice Kirby, Justice Lee, and Justice Page:

This letter is to address my opposition to the proposed amendment of Rule 8 to
adopt the proposed harassment and discrimination matters now before the Court. By
way of introduction, I was first licensed by North Carolina in 1965; served in the Navy
JAG Corps from then until 1968; practiced for two years in Asheville, North Carolina;
then was admitted in Tennessee by comity and practiced in Chattanooga from 1970
until last June when I retired from full time practice, but have kept my license active and
do some pro bono work. My BPR number is 001212,

I am absolutely opposed to harassment and discrimination and believe that
those acts and attitudes are contrary to the tenets of my (Christian) religion. On the
other hand I am absolutely opposed to requiring a lawyer to do things in the legal
context or any context for that matter that are contrary to his or her sincerely held
religious beliefs. I think the proposed change presents a very real and present danger
that this could be or would be a result.

For example, in the domestic relations/adoption arena there will be religious
issues for a lawyer whose beliefs prevent him from assisting certain classes of adoptive
parents. These are serious and very real situations and it would be a sad day for
freedom of religion for the lawyer if he/she is at risk in declining representation, not




unlike the Colorado Masterpiece Cakeshop baker who declined to make a wedding cake
for a same sex couple, although the baker was willing to make and sell other goods to
them. There certainly were plenty of other bakeries in the community which would
perform this service. There are certainly plenty of lawyers whose religious convictions
will allow them to take cases others can't.

The First Amendment to our U. S. Constitution creates and memorializes our
overall right to freedom of religion and freedom of speech. Our own State Constitution
creates what seems to be even broader protection for rights of conscience, in Article 1,
Section 3, and for freedom of speech in Article 1, Section 19. In addition our State
Constitution in Article 1, Section 4 prohibits religious tests for “any office or public trust
under this state.” It seems not a stretch to consider a law license to be such an office or
position of public trust. Compulsion to renounce religious beliefs in order to hold a law
license looks pretty unconstitutional. It would also be a sad irony for this Court to
adopt the proposed changes and then have to declare them unconstitutional in
litigation.

In the current issue of the Tennessee Bar Journal, President’s Perspective, there
is a strong and passionate plea for adoption of the proposed change. This column
recites, however, that “Reports collected by the ABA from disciplinary counsel in
jurisdictions that have had such rules for as long as 20 years are clear: they have seen
no surge in complaints or discipline, and only a very small number of lawyers have been
disciplined under their rules.” From this admission it would seem that we are
addressing a “very small number of lawyers” with the treatment being worse than the
disease. [ would respectfully urge the Court to “First, do no harm” and deny the
proposed amendment, or at the very least determine whether this is a real problem in
Tennessee (in my experience over these years, it is not a problem in Tennessee).

Finally, this same Bar Journal column is critical of the current (vague) rule
because it is weak or suspect as it relies on a comment to the rule itself to complete the
black-letter rule and give it enough teeth to deal with bad conduct. Still the comment is
seen to be of lesser force and import than the rule, being only the comment and not
really the rule itself. Ironically, it is the comment to this new proposed black-letter rule
which contains what is deemed the lawyer’s protection relating to “decisions about
whether to accept, decline or withdraw from a representation.” If the rule change is
adopted, then certainly the comment containing the protection deserves to be part of
the black-letter rule and not a mere comment.

Thank you for the opportunity to present these points, and for taking these
serious matters seriously.

Very respectfully,

s/ Scott N. Brown, Jr.
Scott N. Brown, Jr.




PAUL SHERRELL 4255™ AVENUE NORTH

-~ -~
STATE REPRESENTATIVE ﬁnu nf ,RB SUITE 408
43% LEGISLATIVE DISTRICT BE 1 mﬁmmtmm NASHVILLE, TENNESSEE 372430143

TELEPHONE: (615)741-1963 m @ COMMITTEES:
LN, S of Tennessee e
HEALTH
) HEALTH SUBCOMMITTEE
Nashville

March 22, 2018

The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice

The Honorable Holly Kirby, Justice

The Honorable Sharon G. Lee, Justice

The Honorable Roger A. Page, Justice

FILf 5

. MAR 238 2018
Mr. James M. Hivner, Clerk Clerk of the Appe-.. -
Tennessee Supreme Court Rec'd By ij‘q" “ourts
100 Supreme Court Building A’bm =

401 7" Avenue North

3OUT-03a¢y
Nashville, Tennessee 37219

Re: American Bar Association’s New Model Rule of Professional Conduct Rule
8.4(g)

To the Honorable Justices of the Tennessee Supreme Court:

Thank you for requesting written comments on the potential adoption of the above
referenced rule. | am taking this opportunity to respectfully, yet strenuously, object to
the adoption of the rule.

I adopt and support the position of the Attorney General, Herbert H. Slatery, III,
stated in Opinion No. 18-11, filed March 16, 2018. I whole-heartedly agree that the
adoption of proposed Rule 8.4(g) would infringe upon Tennessee attorneys’ right to
free speech, freedom of association, free exercise of religion, and due process.

Thank you for allowing the opportunity to publicly comment upon this proposed rule.

Sincerely,

Pl SieeeelZ

Paul Sherrell
State Representative
43" Legislative District

rep.paul.sherrell@capitol.tn.gov




Legislative District

House of Representatives

VICE-CHAIR-LOCAL

GOVERNMENT
MEIGS, POLK & BRADLEY
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Georgetown, TN 37336 JOINT GOVERNMENT
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March 21, 2018

The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice

The Honorable Holly Kirby, Justice

The Honorable Sharon G. Lee, Justice

FILFED
MAR 29 2018 |

The Honorable Roger A. Page, Justice

Clerk of the Appellat Courts '
Attn: James M. Hivner, Clerk : Rec'd By _C‘péda\e‘our
Tennessee Supreme Court ' —
100 Supreme Court Building AdMAo11-0 &&%L(’

401 7" Avenue North
Nashville, TN 37219

Re: American Bar Association’s New Model Rule of Professional Conduct Rule 8.4(g)
To the Honorable Justices of the Tennessee Supreme Court:

Thank you for réquesting written comments on the potential adoption of the above
referenced rule. I am taking this opportunity to respectfully, yet strenuously, object to the
adoption of the rule. ' ‘

I adopt and support the position of the Attorney General, Herbert H. Slatery, IlI, stated in
Opinion No. 18-11, filed March 16, 2018. I whole-heartedly agree that the adoption of proposed
Rule 8.4(g) would infringe upon Tennessee attorneys’ right to free speech, freedom of

association, free exercise of religion, and due process.

Thank you for allowing the opportunity to publicly comment upon this proposed rule.

Sincerely, | ’ '

Dan Howell, State Representative



GLEN CASADA LEADER

STATE REPRESENTATIVE Hnuﬁg nf mmﬂmaﬁllfﬁ HOUSE REPUBLICAN CAUCUS

63" LEGISLATIVE DISTRICT
State of Tennessee
HOME ADDRESS MEMBER OF COMMITTEES
312 Thornton Drive SUTE64
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T OME/CELL T4 iy GOVERNMENT OPERATIONS

CONSUMER AND HUMAN RESOURCES
(615) 943 7396 6152530229 FAX AND HUMAN &

RepGlen. Casada@capitol tngov

March 21, 2018

The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice

The Honorable Holly Kirby, Justice

The Honorable Sharon G. Lee, Justice

The Honorable Ro . s-Justice

PR
e
e o
—

~James M. Hivner, Clerk \
ennessee Supreme Court

100 Slﬁpreme Court Building Vi
401 7" Avenue North
shville, TN 37219 __——

Re: American Bar Association’s New Model Rule of Professional Conduct Rule 8.4(g)
To the Honorable Justices of the Tennessee Supreme Court:

Thank you for requesting written comments on the potential adoption of the above referenced rule. I
am taking this opportunity to respectfully, yet strenuously, object to the adoption of the rule.

I adopt and support the position of the Attorney General, Herbert H. Slatery, II, stated in Opinion

No. 18-11, filed March 16, 2018. I whole-heartedly agree that the adoption of proposed Rule 8.4(g) would
infringe upon Tennessee attorneys’ right to free speech, freedom of association, free exercise of religion, and

due process.

Thank you for allowing the opportunity to publicly comment upon this proposed rule.

(lnle

Representative Glen Casada

Sincerely,
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The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice
The Honorable Holly Kirby, Justice
The Honorable Sharon G. Lee, Justice
The Honorable Roger A. Page, Justice F IL ED
Attn: James M. Hivner, Clerk MAR 2 2 2018
Tennessee Supreme Court Clerk of ihe Appellaie Courts
100 Supreme Court Building Rec'd By _(_ W\
401 7™ Avenue North ADM AT -O a&((((

Nashville, TN 37219
Re: American Bar Association’s New Model Rule of Professional Conduct Rule 8.4(g)
To the Honorable Justices of the Tennessee Supreme Court:

Thank you for requesting written comments on the potential adoption of the above
referenced rule. [ am taking this opportunity to respectfully, yet strenuously, object to the
adoption of the rule.

I adopt and support the position of the Attorney General, Herbert H. Slatery, I11, stated in
Opinion No. 18-11, filed March 16, 2018. I whole-heartedly agree that the adoption of proposed
Rule 8.4(g) would infringe upon Tennessee attorneys’ right to free speech, freedom of

association, free exercise of religion, and due process.

Thank you for allowing the opportunity to publicly comment upon this proposed rule.

Sincerely,

— 7 e

State Representative
34™ Legislative District




Matthew Thornton
P.O. Box 771354
Memphis, TN 38177-1354

March 21, 2018

Honorable James Hivner F ' L E D
401 Seventh Avenue N, Suite 100
Nashville, TN 37219-1400 MAR 2 2 2018
Clerk of th
Re: Proposed Amendment to Rule 8.4 Rec'd %y eé? ﬁ\'ate Courts

Dear Mr. Hivner: AdDmM AD("T- OBEL(. %

This letter is foremost to register my strong commitment to the principles of free speech
enshrined in our federal and state constitutions. Over twenty years ago | recited these words
publicly in the presence of fellow lawyers and judges marking a solemn occasion: “/ do
solemnly swear or affirm that | will support the Constitution of the United States and the
Constitution of the State of Tennessee, and that | will truly and honestly demean myself in the
practice of my profession to the best of my skill and abilities, so help me God.” This is the oath
professed by all Tennessee lawyers.

Our federal constitution enshrines the protections of free speech as follows: “Congress
shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech...” Similarly, our Tennessee constitution states:
“The free communication of thoughts and opinions, is one of the invaluable rights of man and
every citizen may freely speak, write, and print on any subject, being responsible for the abuse
of that liberty.”

Despite these strong free speech protections, our Tennessee Bar Association and the
Tennessee Board of Professional Responsibility have proffered for adoption a poorly-veiled
attack on the freedom of speech of lawyers hidden within the guise of anti-discrimination. In
their Petition, the Petitioners seek to sacrifice the living, vibrant diversity of thought and
expression using the cold steel knife of conformity. The purpose is clear - all divergence from
the collective mind must be ruthlessly suppressed.

The Tennessee Bar Association, which purports to speak for Tennessee lawyers, has
taken an antagonistic stance against its very constituents. The Tennessee Board of
Professional Responsibility, which is charged with enforcing the rules of conduct of Tennessee
lawyers, has irredeemably signaled that those who do not “tow the company line” are likely to
wind up as “un-lawyers” looking for a different career.

These are not actions which foster open and honest discussion of real-world issues, nor
does the proposed Rule encourage honest dialogue between attorney and client. Rather they
are suppressive of discourse, particularly in light of the private nature of client/attorney
interactions. If this proposed Rule is enshrined in our code of professional conduct, any
reasonable attorney will become circumspect in advising a client in private whom he/she



perceives could misconstrue such advice or take offense where none was meant. Surely this
is contrary to the ideals of our profession and our other rules of conduct which require attorney
candor with both client and tribunal.

Even in the paragraph above, | have potentially violated the spirit of proposed Rule 8.4
in that | used the pronouns he/she. In today’s ever-shifting landscape, such a binary view of
gender is increasingly construed as offensive. As | understand the proposed changes, if a
client who has retained me instructs me that from this date forward | should use the pronoun
“zir” or “ze” in reference to that client, | then “know or should know” and any violation, however
unintentional, is malpractice and subject to discipline.

If any should think the risks of losing your law license due to a violation of this proposed
Rule is minimal, | suggest you misunderstand the issue. The threat of the loss of your law
career is the symptom, not the disease itself. Itis said, "The value of the [Sword of Damocles]
is not that it falls, but rather, that it hangs." The disease is that your right to speak freely was
wrongfully taken from you and you did not value it enough to oppose its loss. [f that apathy
reflects the state of our bar today, then we are not far from the tyranny our forebears spilled
their blood to escape.

Some will intentionally misconstrue my position as being anti-gay or pro-discrimination.
Thatis an absurd characterization. Our current rule protects from discrimination which affects
the administration of justice. The Petitioners have cited no specific examples of Tennessee
lawyers for whom the current rule has proved ineffectual. Yetthe Petitioners would unvirtuously
exchange the constitutional rights of Tennessee lawyers for the illusion of virtue.

| cannot understate the treachery of the proposed rule. Those individual lawyers who
unthinkingly violated their solemn oath in launching this broadside on the constitutional rights
of Tennessee’s lawyers should hang their heads in shame and be forever barred from holding
a position of public trust again. Those individual lawyers who knowingly and subversively
initiated this Petition should be disbarred in this State. This Petition is a travesty of soft-headed
emotionalism and Tennessee lawyers should soundly reject it.

Both Petitioners should immediately move to withdraw this noxious blight upon the high-
minded principles of the legal profession. Failing that, our Honorable Justices should summarily
dismiss the Petition for the unconstitutional usurpation of power that it is. In the third
alternative, | petition the Court to be heard at oral argument on this matter.

Matthew Thornton



From: "Thomas E Williams" <ned@mbhclosings.com> F, L E D

To: <lisa.marsh@tncourts.gov>
Date: 3/22/2018 7:21 AM MAR 2 2 2018
Subject: TN Courts: Submit Comment on Proposed Rules Clerk of the A

\ Appellate Coyrt
Submitted on Thursday, March 22, 2018 - 7:21am Rec'd By ‘ﬁm\s
Submitted by anonymous user: [98.211.57.204]

Submitted values are: Ab M 9\\}( T-0 A L( g(

Your Name: Thomas E Williams

Your Address: 1804 Williamson Court

Your email address: ned@mhclosings.com

Your Position or Organization: attorney

Rule Change: Rule 8: Rules of Professional Conduct

Docket number; ADM2017-02244

Your public comments:

Thank you for soliciting comments on this proposed rule change.

An attorney does not surrender his or her constitutional rights by entering
the legal profession, and the same is true of any regulated profession. See
Ramsey v. Board of Professional Responsibility of the Supreme Court of
Tennessee, 771 S.W.2d 116, 121 (Tenn. 1989).

The results of this submission may be viewed at:
https:/iwww.tncourts.gov/node/602760/submission/22209




appellatecourtclerk - Petition for the Adoption of a New Tenn. Sup Ct Rule 8, RPC 8.4 (g) No.
ADM2017-02244

From: "Florence M. Johnson" <fjohnson@johnsonandjohnsonattys.com>

To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>

Date: 3/21/2018 5:56 PM

Subject: Petition for the Adoption of a New Tenn. Sup Ct Rule 8, RPC 8.4 (g) No.
ADM2017-02244

Cc: "T. Kevin Bruce" <tkbruce@bruceturnerlaw.net>, Edd Peyton <EPeyton@Lewis...

Attachments: Comment Letter on 8.4(g).pdf

Please see attached a comment from the Ben F. Jones Chapter of the National Bar Association in Memphis,
TN on the Proposed Rule.

Thank you in advance for your consideration on this important issue.
Florence M. Johnson

Johnson and Johnson, PLLC
1407 Union Avenue, Suite 1002

FILED —

Memphis, TN 38104 MAR 21 2018
(901) 725-7520 Telephone Clerk of the

(901) 725-7570 Facsimile Ppellate Coyryg |

(901) 201-4106 Direct Dial

http://www.linkedin.com/pub/florence-iochnson/79/99b/439

Rec'g By

This communication is from the law office of Johnson and Johnson, Attorneys, PLLC and is intended to be
confidential and solely for the use of the persons or entities addressed above. If you are not an intended
recipient be aware that the information contained herein may be protected from unauthorized use by
privilege or law and any copying, distribution, disclosure, or other use of this information is prohibited. If
you have received this communication in error, please contact the sender by return email or telephone at
(901) 725-7520 immediately, and delete or destroy all copies. We are required by IRS Circular 230 to
inform you that any statements contained herein are not intended or written to be used, and cannot be
used by you or any other taxpayer for the purpose of avoiding any penalties that may be imposed by
federal tax law. Thank-you.




FILED
MAR 21 2018

Clerk of the Appellats Courts
y —

March 21, 2018

Rec'd B

Via Email appellatecourtclerk@tncourts.gov

The Honorable James Hivner
Clerk, Tennessee Supreme Court
Supreme Court Building, Room 100
40 I 7th A venue North

Nashwille, TN 37219-1407

Re: Petition for the Adoption of Proposed New Tennessee Sup., Rule
8, RPC 8.4 (g) No. ADM2017-02244

Comment Letter of Ben F. Jones, Chapter of the National Bar Association
Dear Honorable Justices of the Supreme Court:

I am Florence M. Johnson and I am the current President of the Ben F. Jones
Chapter of the National Bar Association located in Memphis, Tennessee. We have
reviewed the proposed changes to the Tennessee Rules and wanted to express our
opinion regarding same. This Chapter, by and through the membership, believe
that there is a great need for such a rule in our state. Lawyers have always been held
~ to a standard of conduct set apart from every day citizenry and we, are proud to be a
part of such a noble profession as this. Our profession should stand for the
proposition that our practice is open to all and we, as lawyers, strive to rid the
practice of discrimination and harassment and of all the ways it can manifest.

Our Chapter stands with the Tennessee Bar Association, Memphis Bar
Association and the Association for Women Attorneys in the belief that the need for
such a Rule exists. The Ben F. Jones Chapter strongly believes that the Rules should
prohibit discrimination and harassment in all aspects of the practice of the law. The
Chapter does not believe adoption of a rule that banned discrimination and




harassment in the practice of law would open the flood gates to new complaints or
allow complaints that would impede the exercise of the free expression of any First
Amendment Right to Free speech as some critics of the Rule fear. The Board of
Professional Responsibility can parse through any ethical charge that it deems
unmeritorious and there is no indication their ability would be changed with the
adoption of a Rule of this type.

Based on the foregoing, the Ben F. Jones Chapter supports the spirit in which
Rule 8.4(g) was proposed and urges this Honorable Court adopt a Rule that bans all
discrimination and harassment in the practice of law.

Respectfully Submitted,

Ben F. Jones, National Bar Association

Florence M. Johnson, President
P.O. Box 3493

Memphis, TN 38173
info@benfjones.org




LAW OFFICE OF GREGORY C. KROG, JR.

James M. Hivner, Clerk

Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

March 21, 2018

~ Re: Tenn. Sup. Ct. R. 9, section 32

appellatecourtclerk@tncourts.gov

VIA Email

FILED
MAR 2 1 2018

Clerk of the A ellat
Row oy ppeilate Courts

Re:  Proposed addition of paragraph 8.4(g) and comments to the Rules of Professional
Conduct in Supreme Court Rule 8
Docket # ADM2017-02244

Dear Mr. Hivner:

Attached please find my comment in opposition to the adoption of the proposed rule,
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COMMENT IN OPPOSITION TO ADOPTION OF PROPOSED RPC 8.4(g) AND
ACCOMPANYING COMMENTS

Pursuant to the Court's Order of November 21, 2017, the undersigned presents the following
comment in opposition to the adoption of the proposed Rule of Professional Conduct 8.4:

This comment opposes adoption of a new paragraph (g) to Rule 8.4, and the adoption of any
of the amended comments to the Rule. It also opposes any modification of our Tennessee Rules,
including modifications of the comments, based on, informed by, or derived from the Model Rule
8.4(g) and related comments as adopted by the American Bar Association.

This comment joins and endorses the comments of the Reverend Deacon Dillon Ezekiel
Barker, (filed 8 January 2018); G. Clark Shifflett, III, (filed 12 March 2018); Charles L. Trotter, Jr.,
(filed 8 March 2018); and Paul J. Krog, (filed 21 March 2018). I write separately to address a
narrow issue: the danger posed by the misleading and deceptive use of the terms deployed by the
. proponents of the proposed Tennessee Rule.

Words are the tools of lawyers and judges. Defined precisely and used with care they allow
us to apply reason to resolve disputes fairly, dispassionately, and justly. Used carelessly or without
attention to precise meaning they frustrate the goals of dispute resolution and substitute the rule of
men for the rule of law.

The proponents of this Rule desire the Court and our bar to deter and forbid discrimination

to protect the public from its manifest evils. Anyone opposing the enlightened non-discrimination
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model rule of the American Bar Association is cast as biased and “reactionary.” This perspective
is flawed, and its adherents rely on the ambiguous use of misleading language to persuade the Court.
Far from merely creating a shield against non-discrimination, the amendment forges a sword to
wield against persons who disagree with one side of a debate on the nature of culture and
civilization.

The Rule and the comments employ certain terms that mean one thing to the proposers,
another thing to the Courts, and multiple and conflicting meanings to the general public. The
resulting ambiguities would interfere with the rule of law, contradict the civic virtues of our
constitutional order, and frustrate the professional duties of the Courts and the attorneys who appear
before them.

The verb “discriminate” has, for two generations, been misapplied as a universal pejorative.
This introduces an immediate ambiguity into the very nature of discussions about justice and equal
protection. In reality, the act of discrimination is simply the act of legitimate discernment, essential
to and implicit in almost all human conduct. In the popular imagination, however, the word has
become a convenient synonym for the motivation by which the discernment occurs, obscuring
reasoned analysis of that motivation and the underlying philosophy informing it. The term is often
exploited not for legitimate equal protection purposes, such as preventing reliance on immutable
characteristics that are irrelevant to constitutionally permissible choices, but as a code word to
prevent reasoned debate about both the underlying philosophy or public policy and the wisdom of
applying them. Increasingly, this use of coded and masked language is deployed specifically for
tactical purposes in a political arena that has come to resemble not the deliberations of a civilized

society, but a frontier knife—fight.
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The persons proposing the rule are NOT opposed to discrimination. In fact, they want this
- Court to endorse discrimination, but on the basis of their own ideas and philosophies, which they
attempt to disguise behind terms that are laden with a priori value judgments and a positivist
- philosophy.

Thus the proposed rule, and its comments, misuse and misapply the language of civil rights
that were adopted to achieve a rational and laudable objective: the fulfillment by the Fourteenth
Amendment of Lincoln’s definition of democracy: “As I would not be a slave, so I would not be a
master.” Collected Works of Abraham Lincoln, v. 2. As with Lincoln’s most famous opponent,
William Douglas, the proponents of this Rule twist legitimate language to achieve an altogether
different pupose. Cf. “House Divided Speech”, delivered at the Springfield, Illinois statehouse on
16 June 1858 (condemning “the notable argument of ‘squatter sovereignty,’ otherwise called ‘sacred
right of self government,” which latter phrase, though expressive of the only rightful basis of any
government, was so perverted in this attempted use of it as to amount to just this: That if any one
man, choose to enslave another, no third man shall be allowed to object.”).

http://www.abrahamlincolnonline.org/lincoln/speeches/house.htm (emphasis in original). Similarly,

a government that establishes an authority to usurp one person’s rights based on a misguided
definition of the human person can turn and usurp anyone else’s rights. Cf. Lincoln Fragment on
Slavery of 1 April 1854, Collected Works of Abraham Lincoln, v. 2.

In this instance, the drafters and proponents of the proposed rule rely on terms that they
intend to sound innocent and noble, but which they seek to use to influence changes inimical to a
self-governing republic. Each of the terms “marital status,” “gender identity,” “sexual orientation,”

and “socio-economic status” is laden with politically charged and independent meanings that belong
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to the realm of legislative policy, rather than of court rules. For instance, even before Obergefell
v. Hodges, 135 S. Ct. 2584 (2015), the term marital status could simply mean “single, married or
unmarried or divorced” or it could imply a whole host of accompanying factors. Socio-economic
status references not merely a person’s income, assets, and current credit report, but a virtually
innumerable series of concepts. “Gender identity” is arguably not a scientific term or category at
all, but a philosophical, linguistic, or even religious concept concerning the nature of the person and
personality. “Sexual orientation,” while arguably having achieved a meaning endorsed by some
scientists, is still a term whose scientific foundation is certainly not free from all dispute.

In particular, the whole notion of “gender identity” is inflammatory and scientifically
debatable. The proponents of the Rule clearly desire that it should be recognized as a well-defined
~ category grounded in scientific fact, so that any debate about its validity as an equal protection
~ category constitutes self-evident bias. The term, however, is simply not well-defined. It is clearly
not identical with the clinical “gender dysphoria.” Even the latter term, as a subcategory of the term
“disability,” lacks a universally recognized meaning.

Similarly, socioeconomic status involves the use of a type of coded language that cloaks the
actual intent of the proponents. As merely one practical example, how is it proposed to review an
application to proceed in forma pauperis without rejecting some applicants on the basis of a heftier
wallet? Do the ethics experts proposing this rule intend to offer all of their services on a pro bono
basis in the future? Or do they constitute the “more equal pigs” who will occupy the jurisprudential
- farmhouse?

Any limitation on attorney conduct or speech based on such ill-defined categories fails the

most elementary definitional standards, much less surmounting constitutional hurdles. This is true
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even apart from considering the implications such a limitation for persons whose religious beliefs
 inform a different perspective on the nature of sexuality, its relationship to human fulfillment, and
the proper treatment of it by our laws and society.

Finally, the very concept of truth is implicitly threatened by this proposed rule. How is
anyone to take an oath to uphold the Constitution, give truthful testimony, or adhere to the dictates
- of Rule 11 if the underlying terms governing attorney conduct are disguised in this manner?

The proposed rule, in purporting to ban “discrimination” is actually creating a license to
discriminate between those attorneys who enjoy the balmy temperature of certain current political
~ climates, and those who find those climates intolerably frosty. The Court should not be made a party
to this latest effort to chill the words and deeds of attorneys who might protect the members of our
society who oppose the categorical redefinition of its very foundations. A Supreme Court rule
governing the ethical conduct of lawyers is simply no place to adopt social experiments, explore the
boundaries of human psychology, or recreate society in the name of the latest progressive fad. The

Court should reject the suggested language as misleading, deceptive, and destructive.

oy

Gregory C. Krog, Jr.
TN BOPR # 011029

Respectfully submitted,
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the Comment Letter of the National Legal Foundation and the Congressional Prayer Caucus Foundation

opposing Amending Rule 8, RPC 8.4 of the Rules of the Tennessee Supreme Court by Adopting a New RPC
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The Honorable Jeffrey S. Bivins, Chief Justice

The Honorable Cornelia A. Clark, Justice F
The Honorable Holly Kirby, Justice ! L E D
The Honorable Sharon G. Lee, Justice MAR 2 l 2018

The Honorable Roger A. Page, Justice

Clerk of the
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Attn: James M. Hivner, Clerk
Re: Tenn. Sup. Ct. R. 9, section 32

Tennessee Appellate Courts Abm g'D( 1 -O Q»QLLL{/
100 Supreme Court Building

401 7" Avenue North
Nashville, TN 37219-1407

Via email only: appellatecourtclerk@tncourts.gov

- Re:  No. ADM2017-02244—Comment Letter of The National Legal Foundation and the
Congressional Prayer Caucus Foundation Opposing Amending Rule 8, RPC 8.4 of the Rules of
the Tennessee Supreme Court by Adopting a New RPC 8.4(g)

Dear Chief Justice Bivins, Justice Clark, Justice Kirby, Justice Lee, and Justice Page:

The National Legal Foundation (NLF), joined by the Congressional Prayer Caucus Foundation,
writes in opposition to the adoption of proposed RPC 8.4(g) (“proposed rule”), which
substantially follows the ABA Model Rule 8.4(g) (“model rule”). The NLF is a public interest
law firm dedicated to the defense of First Amendment liberties. We write on behalf of ourselves
and donors and supporters, including those in Tennessee. The NLF has had a significant federal
and state court practice since 1985, including representing numerous parties and amici before the
Supreme Court of the United States and the supreme courts of several states.

The Congressional Prayer Caucus Foundation (CPCF) is an organization established to protect
religious freedom, preserve America’s Judeo-Christian heritage, and promote prayer, including
as it has traditionally been exercised in Congress and other public places. CPCF reaches across
all denominational, socioeconomic, political, racial, and cultural dividing lines. CPCF has an

- associated national network of citizens, legislators, pastors, business owners, and opinion leaders
~ hailing from thirty-one states, including Tennessee.

We agree with much of what the Christian Legal Society (CLS) expressed in its comments,
submitted to the Court on January 31, 2018. Those comments noted the growing body of
scholarly and professional criticism focusing on the model rule’s Constitutional deficiencies.




CLS also ably summarized the track record of the model rule to date and its difficulty gaining
traction because of its Constitutional infirmities. Those infirmities are regrettably present in the
proposed rule submitted by Petitioners.

The model rule, substantially replicated in the proposed rule, purports to put lawyers at the
forefront of a cultural movement. Whatever the merits of that widely debated cultural movement
in the abstract, what the model rule most certainly attempts is to coopt State bars and judiciaries
to undermine basic fairness with respect to Constitutionally protected, sincerely held religious
beliefs and ethical standards.

The model rule and comments are a model of poor draftsmanship. The proposed rule and
comments adopt some of this infelicitous drafting.! Despite the expressed and laudable goal of
eliminating harassment and discrimination from the practice of law, the breadth of the language
and the overreach of scope suggests that something else is at work.

It is hard to see how the model rule has, as claimed, “fully and artfully” addressed the issues it
tackles. Far from being “a legally and constitutionally sound approach to prohibiting
discrimination and harassing conduct,” it imposes a speech code on lawyers who may not agree
with the ABA leadership’s and other so-called progressives’ sentiment that everyone must
conform to their view of how society should be ordered or else be subject to sanction and
potentially career-ending actions. This take-no-prisoners attitude is symptomatic of any
intolerant ideology, right or left, that wants to shrink the First Amendment’s guarantees to fit the
diminutive size of its particular bias.

In considering the merits of the proposed rule, the turbulence encountered on the model rule’s
Jjourney thus far is telling. As detailed in the CLS comments (at page 9 of 23, submitted January
31, 2018), numerous jurisdictions have taken action (or declined to take action) based on grave
reservations about the wisdom and Constitutionality of the model rule.

Much of the thinking and advocacy that undergird the push for the model rule’s adoption also
ignores credible and significant health and social science data that should signal skepticism in
approaching the expansive scope of the proposed rule’s language. There is well founded concern
that the proposed rule would align the State of Tennessee behind those who are most actively
pushing an expansive definition of “sexual orientation,” “gender identity,” and “marital status,”
to the degree that any such “discrimination,” broadly defined, will override religious, speech,
assembly, and other freedoms.

With respect to the categories of “sexual orientation,” “gender identity,” and “marital status,”
there are a number of relevant considerations that urge caution in their use in a rule of this sort.
We outline several of them below, in part to explain more fully the key difference between

! For example, the final sentence of the Petitioners’ proposed addition of Rule 8.4(g) is circular:
“This paragraph does not preclude legitimate advice or advocacy consistent with these Rules”
and proposed Comment 4 (at 2-3, Exhibit A, “Specific Language Proposed by BPR and TBA
(Redlined to Current Tennessee Rule)”) includes this tautology: “Conduct related to the practice
of law includes . . . participating in bar association, business[,] or social activities in connection
with the practice of law.”




homosexual and transgender inclinations and conduct and in part to reinforce that the public
policy debate on such conduct is not closed but is still being informed by substantial health and
social science evidence.?

Religiously Informed Views on Sexual Orientation and Gender Identity

Christians are called to love and serve all persons, including those with a homosexual orientation
or those who feel a closer association to the gender other than their biological sex. However,

- most orthodox Christians (and those of other religions) sincerely believe that their Holy
Scriptures (not to mention biology) identify same-sex intercourse and rejection of one’s birth
gender as both unnatural and immoral. Thus, while Christian lawyers would not (and
overwhelmingly do not) refuse to take work from persons who identify themselves as gay or
transgender when the work does not involve supporting that lifestyle (e.g., representation as a
victim of a car accident), many would have ethical qualms in working for such a person or
organization if the representation directly or indirectly advanced the cause of such lifestyles or

- helped entrench their participants in it. It is not discrimination on the basis of sexual orientation
or gender identity to refuse to approve or support same-sex intercourse or gender
“transformations.” Rather, it recognizes the difference between personhood and activity.
Persons are just as much persons if they never engage in sexual intercourse, of whatever kind.

The orthodox Christian view that separates the person from the offensive activity is not generally
accepted by either the LGBT community or, increasingly, administrative and judicial officials.
E.g., Christian Legal Soc’y Chapter v. Martinez, 130 S. Ct. 2971, 2980 (2010) (recounting state
university’s labeling of CLS chapter’s requirement that leaders not engage in sexual intercourse
outside marriage between a man and a woman as “sexual orientation” and “religious”
discrimination, although the case was decided on other grounds). Christian attorneys are often
representing citizens whose refusals, made for religious reasons, to support the LGBT lifestyle or
participate in LGBT events are attacked as “sexual orientation” or “marital status”
discrimination. E.g., In re Klein, Case Nos. 44-14 et al., Final Order, Ore. Bureau of Labor and
Indus. (July 2, 2015); Masterpiece Cakeshop v. Colo. Civil Rights Comm’n (2015COA115), cert.
granted, 137 S.Ct. 2290 (U.S. June 26, 2017) (No. 16-111) (argued Dec. 5, 2017). The proposed
- rule, if adopted without change, could be used in similar ways against attorneys acting in accord
with their basic constitutional freedoms. And, of course, this could affect not just Christian
attorneys, but also those of other faiths, such as Judaism and Islam, that teach the immorality of
homosexual conduct.

The view that distinguishes the person from the activity may not be held currently by a majority

of the ABA’s or even the Tennessee Bar Association’s leadership, but it is held by many lawyers

in Tennessee and nationwide and is religiously, scientifically, and logically informed. And to
some degree, this view has informed legislators at all levels of our government — from federal to

2 See, e.g., Mayer & McHugh, “Sexuality and Gender,” 50 The New Atlantis 8 (Fall 2016),
noting (1) that there is limited evidence that social stressors such as discrimination and stigma
contribute to the elevated risk of poor mental health outcomes for non-heterosexual and
transgender populations and (2) that more high-quality longitudinal studies are necessary for the
“social stress model” to be a useful tool for understanding public health concerns.




local — in rejecting the addition of “sexual orientation,” “gender identity,” and “marital status” to
their non-discrimination laws and policies.

Obviously, those who sponsor adoption of the model rule are not satisfied with the pace of
change across the country. The ABA Ethics Committee in its December 22, 2015, memorandum
(“ABA Memorandum”) quoted (at 2) from the “eloquence” of the Oregon New Lawyers
Division that “[t]here is a need for a cultural shift in understanding.” In uncritically accepting
that there is such a “need” for a “cultural shift” and in seeking to advance it, the proponents of
the proposed rule have taken an unwise step that should not be endorsed and followed by
Tennessee. At a minimum, Tennessee’s approach to this subject should be more nuanced to
recognize and exempt speech and conduct motivated by sincerely held religious beliefs and to
clarify exactly what is being proscribed.

Suggested Revisions to the Proposed Rule

We support the formulation of a black-letter ethics rule addressing inappropriate, invidious

- discrimination. Such a provision would properly address discrimination based on
uncontroversial and Constitutionally protected categories, such as race, religion, national origin,
and sex. However, the inclusion of “sexual orientation,” “gender identity,” and “marital status”
as nondiscrimination categories is ill-advised unless those terms are more carefully defined and
limitations more clearly specified to prevent unconstitutional application of the proposed rule.

1. Proposed use of “sexual orientation”

The category of “sexual orientation” should not be included in the text of the rule. It is not a
category uniformly recognized throughout the country, and it is subject to misinterpretation and
abuse. See Todd A. Salzman & Michael G. Lawler, The Sexual Person 150 (2008) (“The
meaning of the phrase ‘sexual orientation’ is complex and not universally agreed upon.”)

If used, however, the proposed rule should include an explanation that “sexual orientation”
discrimination does not encompass the refusal to approve or support same-sex conduct, be that
conduct intercourse, marriage, advocacy, or some other activity. Suitable clarifying language

- would be along these lines: “The [proposed] rule does not extend to a lawyer’s refusal to
approve or support same-sex conduct, refusal to represent an individual in a matter related to

- such conduct, or expressed opposition to such conduct.””

3 That such clarification is needed is demonstrated by Ward v. Wilbanks, No. 09-cv-11237, 2010
WL 3026428 (E.D. Mich. July 26, 2010), rev’d sub nom., Ward v. Polite, 667 F.3d 727 (6th Cir.
2012), and other recent cases. Ward was dismissed from her graduate counseling program by a

~ state university because, although she did not have objection to counseling homosexual
individuals generally, she did not want to counsel them about same-sex marriage, which she
believed to be unethical, and sought to refer such counseling to others, instead. The school was
not satisfied with this resolution and found her beliefs inconsistent with the American
Counseling Association Code of Ethics, which prohibits discrimination on the basis of sexual
orientation. The school (and the district court) rejected the distinction between personhood



Without the clarification that “sexual orientation” discrimination does not encompass a lawyer’s
refusal to approve or support same-sex conduct, refusal to represent an individual in a matter
related to such conduct, or expressed opposition to such conduct, lawyers could be driven out of
the practice because of their sincerely held and Constitutionally protected religious beliefs. To
use the proposed rule to coerce an attorney to represent clients to support the advancing of
conduct that the attorney considers harmful to both the individuals involved and to our society
violates several constitutional protections, including compelled speech and asembly.

Finally, if “sexual orientation” is included, the rule also should clarify that the term does not
include “gender identity” and that the category of “sex” does not include either “sexual
orientation” or “gender identity.” These positions have been put forward in proposed federal
regulations by the EEOC in the prior administration, but they are not universally accepted or
approved expansions of the category of “sex.” The proposed inclusion of “gender identity” to
the categories of “sexual orientation” and “sex” indicates that the terms do not include each
other, but this point should be made explicit to address, in part, the vagueness of the term sexual
orientation (and gender identity).

2. Proposed use of “gender identity”

“Gender identity” should not be included in the rule as a nondiscrimination category for several
reasons.

e The movement for official acknowledgement that taking transgender actions is “normal,”
and that such inclinations should even be encouraged, contrasts with social science
studies documenting the dramatic, long-term deleterious effects on those who have
elected to have transgender medical procedures performed.? By including this term, the

(which homosexuals share with all other persons) and conduct (such as same-sex marriage and
relations). (The Sixth Circuit did not reach the issue, but reversed because the student was not
given the opportunity to show that the refusal to allow her to refer was applied to her in a
discriminatory manner due to her speech and faith.) With respect to whether Title VII of the
Civil Rights Act of 1964 extends to “sexual orientation,” there is a split among the U.S. Circuit
Courts of Appeal. In Hively v. Ivy Tech Community College, 853 F.3d 339 (7th Cir. 2017) (en
banc) and Zarda v. Altitude Express, Inc., 2018 WL 1040820 (2d Cir. 2018) (en banc), the
overruled prior precedent in their courts and concluded that Title VII’s protected categories
include sexual orientation as a subset of discrimination on the basis of sex. In Evans v. Georgia
Regional Hospital, 850 F.3d 1248 (11th Cir. 2017), however, an Eleventh Circuit panel held that
the protected categories under Title VII do not include sexual orientation.

# Dr. Paul McHugh, former Chief of Psychiatry at Johns Hopkins Hospital, noted that gender
identity confusion is a mental disorder that deserves understanding, treatment, and prevention
and that the suicide rate among those who had “reassignment” surgery is 20 times higher than
that among non-transgender people. Dr. McHugh also noted studies show that 70% - 80% of
children who express transgender feelings spontaneously lose such feelings over time. P.

. McHugh, “Transgender Surgery Isn’t the Solution,” 6/12/14 Wall St. J,, available at
http://www.wsj.com/articles/paul-mchugh-transgender-surgery-isnt-the-solution-1402615120;




proposed rule helps perpetuate a pretense that ignores physical reality and social science
results, unfairly and improperly accusing those who do not support transvestitism and
gender transfers of “harassment” and “discrimination.”

o The term “gender identity” is unconstitutionally vague. This term has no fixed meaning
and, by definition, is the product of an individual, subjective determination that may
conflict with how the individual objectively appears to others. Moreover, because of its
subjectivity, the term is malleable and can even be used by an individual in a temporally
inconsistent manner.> Needless to say, such ambiguity in the term raises serious
vagueness concerns. In fact, the ABA Ethics Committee, which drafted the proposed
rule, demonstrated the ambiguity of the term when it stated (December 22, 2015,
memorandum, at 5) that the term gender identity recognizes that “a new social awareness
of the individuality of gender has changed the traditional binary concept of sexuality.”
Any “identity” subject to changeable, subjective “individuality” untethered to time or
objective biology is, by definition, vague and subject to abuse.

To reiterate, Christians (and others) do not believe those with transgender inclinations are any
less persons for having such inclinations, but that is not the same as approving and being able to
support or advocate for actions taken in furtherance of that inclination or to advance its spread.
Christians recognize that they themselves and all other persons take immoral actions. Christians
are enjoined by their Scriptures to love and serve all persons, even though they do not approve of
the immoral actions persons perform.® At a minimum, if the proposed rule is adopted and this
phrase is retained, the language suggested above for “sexual orientation” should be expanded to
include “gender identity,” to wit: “Paragraph (g) does not include a lawyer’s refusal to approve
or support same-sex or gender transfer conduct, refusal to represent an individual in a matter
related to such conduct, or expressed opposition to such conduct.”

see also Cal. Health Interview Study, reported in Center for American Progress, “How to Close
- the LGBT Health Disparities Gap,” www.americanprogress.org/issues/lgbt/report/2009/
12/21/7048 (“[t]ransgender adults are much more likely to have suicide ideation” (2%
heterosexual; 5% gay; 50% transgender).

3 “The term [transgender] includes androgynous and gender queer people, drag queens and drag
kings, transsexual people, and those who identify as bi-gendered, third gender or two spirit.
‘Gender identity’ refers to one’s inner sense of being female, male, or some other gender....
Indeed, when used to categorically describe a group of people, even all of the terms mentioned
above may be insufficient..., individuals may identify as any combination of gender identity
referents simultaneously or identify differently in different contexts or communities.” Self-
Determination in a Gender Fundamentalist State: Toward Legal Liberation of Transgender
Identities, 12 Tex. J. on C.L. & C.R. 101, 103-04 (2006). See also DeJohn v. Temple Univ., 537
F.3d 301, 381 & n.20 (3d Cir. 2008) (noting fluidity of the term gender).

8 See John 8:2-11 (New Int’l Version) (story of Jesus not condemning the woman caught in
adultery but telling her “leave your life of sin”).




3. Proposed use of “‘marital status”

The term marital status is hopelessly ambiguous. It is obviously not an inherent condition like
race, ethnicity, or sex, but what exactly it covers is unclear, and its meaning is not well settled or
accepted.

The ABA Ethics Committee indicated (ABA Memorandum, at 5) that it included this term based
on the U.S. Supreme Court’s Obergefell decision and on “the rise in single parenthood.” This
explanation provides more questions than answers. If the reference to Obergefell is meant to
suggest that a lawyer could not discriminate against those in a same-sex marriage, “marital
status” adds nothing to “sexual orientation.” Moreover, Obergefell did not overturn the public
policy of many States that still disfavors same-sex marriage, even though those States may no
longer prohibit a civil ceremony.’” To the extent “marital status” is intended to cover the same-
sex marriage status, it runs directly contrary to the statements of public policy still common and
effective throughout this country that disfavor same-sex marriage, including Tennessee.
Tennessee’s Constitution in Article IX (“Miscellaneous Provisions.”), section 18, provides,
“The historical institution and legal contract solemnizing the relationship of one man and one

- woman shall be the only legally recognized marital contract in this state. Any policy or law or

- judicial interpretation, purporting to define marriage as anything other than the historical
institution and legal contract between one man and one woman, is contrary to the public policy
of this state and shall be void and unenforceable in Tennessee. If another state or foreign
Jurisdiction issues a license for persons to marry and if such marriage is prohibited in this state
by the provisions of this section, then the marriage shall be void and unenforceable in this state.”

To the extent the ABA included “marital status” based on the implication that there is some kind
- of invidious discrimination against single parents, the support mustered for that was exactly zero.
The reason why representation (or employment at a law firm) would be refused because a person
is single but has a child goes unarticulated and its occurrence unproven. Nondiscrimination
categories should not be proliferated without cause.

A broad reading of marital status could also intrude in law firm hiring decisions. Relational
skills are of major importance in both client contacts and in the close working quarters of a law
firm. If someone has been divorced repeatedly, it is a possible indicator of relational difficulties,
failures to honor commitments, and other immaturities in that person. Would asking about the
facts and circumstances of such a personal history, and/or basing a non-hiring decision in part on
it, be “harassment” or “knowing discrimination” on the basis of “marital status?” Would that be
true if the person’s marital history was well known to the recruiter and in the community, and

7 In this respect, the right of a same-sex couple to a civil marriage parallels the right of a woman
to a pre-viability abortion. Although such abortions may not be prohibited by governments, see
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992), the Supreme Court has repeatedly
upheld the right of federal, state, and municipal governments to disfavor abortion and not to fund
the practice. E.g., Webster v. Reproductive Health Serv., 492 U.S. 490 (1989); Williams v.
Zbarez, 448 U.S. 358 (1980); Harris v. McRae, 448 U.S. 297 (1980); Poelker v. Doe, 432 U.S.
519 (1977); Maher v. Roe, 432 U.S. 464 (1977); Beal v. Doe, 432 U.S. 438 (1977).




she based her refusal to hire in part on that knowledge? After all, the practice of law is not just a
“big city” profession; it is also practiced in scores of small communities.

On its face, it is also conceivable that “marital status” discrimination would include, for example,
when a Christian attorney, for religious reasons, refused to craft a prenuptial agreement for
previously divorced individuals because the lawyer held the belief that the Bible disallows most
remarriage after divorce if the divorced spouse is still alive. Similarly, would a family law
attorney who refuses for religious reasons to assist a same-sex couple adopt a child have engaged
in improper “marital status” discrimination?

The “marital status” category is simply too vague, pliable, and potentially subject to abuse to be
used in the proposed rule. It fails due process analysis and could intrude on many decisions and
actions that are constitutionally protected.

. Conclusion

For the reasons detailed above, we encourage the Supreme Court of Tennessee to reject adoption
of this proposed rule. If the rule is adopted, we recommend the following revisions to the current
text:

¢ Remove “sexual orientation” and “gender identity” as nondiscrimination categories. Ata
minimum:

o add additional language to the rule that “this rule does not include a lawyer’s
refusal to approve or support same-sex or gender transfer conduct, refusal to
represent an individual in a matter related to such conduct, or expressed
opposition to such conduct;” and

o add language to the rule that “the terms sex and sexual orientation do not overlap
with each other and that neither of those terms overlaps with the term gender
identity.”

e Remove “marital status” as a nondiscrimination category.

Christians do, indeed, believe that all people are created equal by God, and they also believe that
God has set moral absolutes for behavior for those he has created, including that life is sacred
from conception to natural death, that sexual intercourse is only ethical when between a man and
woman married to each other, and that violating God’s moral norms does not bring true liberty
either to an individual or to a culture. Social science amply supports the wisdom of these
religious principles.

The text of the proposed rule is susceptible of being used to attack those who sincerely hold
religiously based views on and object to what they understand to be sexual libertinism. This is
no idle threat, as the desire of some in the LGBT movement is quite evident to punish and drum
out of the public conversation any who disagree with them and who express their religious
beliefs that homosexual and transgender conduct are immoral and deleterious to our civil society,
as well as to the individuals involved. The Tennessee Supreme Court should not provide a
platform for such actions by adopting this proposed rule.




Thank you for the opportunity to provide these comments and for your consideration of them.

Sincerely,

Lo V). A

Steven W. Fitschen
President, The National Legal Foundation
Senior Legal Advisor, Congressional Prayer Caucus Foundation
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To: <appellatecourtclerk@tncourts.gov> Clerk of the Appellate Courts
Date:  3/21/2018 9:35 PM Roc'd By DAY

Subject: Comment Regarding Docket No. ADM2017-02244

To the Justices of the Tennessee Supreme Court,

| signed the Joint Comment of 71 Tennessee Attorneys Opposing Adoption of Proposed New Rule of
Professional Conduct 8.4(g) filed on March 2, 2018.

| write separately to comment on one aspect of the Proposal. The Joint Petition states: "Moreover, because it
limits its reach to conduct related to the practice of law, proposed Rule 8.4(g) leaves a sphere of private thought
and private activity for which lawyers will remain free from regulatory scrutiny.” Interpreted most favorably, this is
meant to show that attorneys would be allowed to express their objections on controversial subjects only in
activity unrelated to the practice of law that is private and not public. But even then, it is offensive to the
Constitution of Tennessee and the United States of America. America, and its republican form of government,
relies on free expression from all of its citizens to function properly. The idea that Rule 8.4(g) is saved because it
allows a sphere of private thought and activity is absurd. Even the most oppressive regimes in the world allow
their citizens a full-range of private thought. This is no safe haven; this is a warning bell. The concept of
government regulation of all activity except private activity should be categorically rejected by all of us. Freedom
isn't free, while a cliché, still holds true. It requires courage from each of us to reject oppression and seek freedom.
Equally, the idea that our freedom of speech is safe because we are allowed a sphere of private thought and private activity
should be rejected. It is the opposite. It is totalitarianism creeping in, to regulate all things public, and eventually, all things
private.

I strenuously object to the adoption of Proposed Rule 8.4(g).
Best,

Nicholas R. Barry
Bar No. 031963
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To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>
Date: 3/21/2018 3:46 PM

Subject: No. ADM2017-02244

Attachments: Comment in Opposition.pdf

Dear Mr. Hivner:

Please find attached a comment tendered in the above-referenced matter. If your office could acknowledge
receipt, I would be most appreciative.

I am, with thanks for your assistance,

Réspectfully yours,

Paul Krog F E L E’; @

MAR 212018

Clerk of the Appeliate Courts
Rec'd By L-fyy




FILED

MAR 2 12018
IN THE SUPREME COURT OF TENNESSEE gg’zg the @?gﬁ{“ﬁfe Courts
AT NASHVILLE - !
IN RE:
PETITION FOR THE ADOPTION OF
A NEW TENNESSEE SUPREME No. ADM2017-02244

COURT RULE 8, RPC 8.4(g)

COMMENT IN OPPOSITION TO ADOPTION OF PROPOSED RPC 8.4(g)

Pursuant to the Court’s Order of November 21, 2017, the undersigned present
the following comment in opposition to the adoption of the proposed Rule of Profes-

gional Conduct 8.4:

1. Introduction.

The Court has been asked to adopt amendments to Tennessee’s Rule of Profes-
sional Conduct 8.4 so as to make it substantially conform to ABA Model Rule 8.4. The
Court should decline to do so. It should reject the proposed Rule 8.4(g) and its accom-
- panying comments because they (1) unlawfully infringe upon the rights of Tennessee
attorneys under the free-speech, freedom-of-religion, and freedom-of-association
clauses of the First Amendment; (2) propose to violate the due-process rights of Ten-
 nessee attorneys protected by the Fourteenth Amendment and Article I, Section 8, of
the Tennessee Constitution; and (3) represent a poorly framed and undesirable im-
_ position on Tennessee attorneys in general.

Certainly the Proposed Rule’s proscriptions encompass, inter alia, an array of

conduct that is unbecoming, unprofessional, uncivilized, and not tolerated (or, thank-
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fully, generally encountered) in the practice of law in Tennessee. The present Com-
ment is not an attempt to defend boorish conduct. Nor should it be viewed as express-
ing the sentiment that such behavior does not exist: social and political events over
the last two years have made clear both that the sexual revolution did not eliminate
the willingness of those who can to abuse positions of power for sexual exploitation
and that a certain segment of society views (let us call it) indecorous behavior as an
appropriate protest against the perceived encroachment of ivory-tower political cor-
rectness on everyday life. The undersigned endorse neither species of miscreant. But
neither do they endorse an overbroad speech code that threatens the livelihood of
Tennessee attorneys who decline to conform to the orthodoxies promulgated by the
high priesthood of post-modern secularism. Because the Proposed Rule 8.4(g) and its
accompanying proposed comments (which will generally collectively be referred to
herein simply as the “Proposed Rule”) constitutes—or is at least amenable on its face
to weaponization as—such a speech code, the Court should decline to adopt it and
deny the Petition.

Part 2 of this Comment argues that the Proposed Rule impermissibly infringes
on rights protected by the First Amendment to the United States Constitution and
the corresponding portions of Article I of the Tennessee Constitution. Much of the
case law on the topic of the freedom speech discusses “offensive” speech, and at least
some of the speech at issue in the cases was, beyond dispute, legitimately offensive

to reasonable sensibilities. The undersigned, who write largely from concern over the
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Proposed Rule’s ramifications for discussion expressing views from within the Cath-
olic intellectual tradition, do not of course concede that the views they wish to remain
free to express are truly “offensive.”! Rather, experience suggests that some appre-
ciable portion of society has come to regard them in that way. Such disagreements,
to a lesser or greater degree, are likely inevitable. But we will take these people at
their word. Thus, Part 3, which sketches something of the world of Catholic legal,
philosophical, and theological thought that may find itself implicated by the Proposed
" Rule, does not set forth any detailed explication or defense: this Comment is neither
catechism nor apologia. It suffices to demonstrate that there exist theses that one
may wish to discuss that fall, facially, on the wrong side of the Proposed Rule’s edicts
concerning inclusivity. Part 4 suggests, quite briefly, some reasons beyond Constitu-

tional infirmity for not adopting the Proposed Rule.2

1 Cf., e.g., G.K. Chesterton, Orthodoxy 219 (1908) (Shaw Books ed. 2001) (“Catholic doc-
trine and discipline may be walls; but they are the walls of a playground.”).

2 The ABA’s Model Rule has been the topic of discussion for close to three years now. This
Comment has been in material progress only a few days. As the undersigned, perhaps unlike
the TBA’s ethics experts, who appear to have plenty of time, already has a full plate of pro-
fessional obligations, he has relied on the various other comments and essays on the Model
Rule cited herein for the formulation of some of the general arguments contained in this
Comment as well as for helpful leads with respect to citations. Citation to commentary, in-
cluding the bibliographic citations in this footnote, is not an endorsement. See also Ronald
Rotunda, The ABA Decision to Control What Lawyers Say: Supporting “Diversity” But Not
Diversity of Thought, The Heritage Foundation (Oct. 6, 2015), https://tinyurl.com/y6uvekhy;
Edwin Meese III and Kelly J. Shackelford, How the Lawyers Plan to Stifle Speech and Faith,
The Washington Times (Aug. 17, 2016), https://tinyurl.com/y8h2kowg; National Lawyers
Ass'n Commission for the Protection of Constitutional Rights Statement on ABA Model Rule
8.4(g) March 7, 2017), https://tinyurl.com/ydeqvmjq; Thomas D. Morgan, The Challenge of
Writing Rules to Regulate Lawyer Conduct, 49 Creighton L. Rev. 807 (2016); Christian Legal
Society, Comments of the Christian Legal Society on Proposed Rule 8.4(g) and Comment (3)
(March 10, 2016), avatlable at https:/ftinyurl.com/yc39xbkx; Op. Tex. Att'y Gen. No. KP-0123,
2016 WL 7433186 (2016).
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- 2. The Proposed Rule 8.4(g) Facially Violates the First Amendment to the
United States Constitution and Article I, Section 9, of the Tennessee
Constitution.

The drafters of the Proposed Rule 8.4(g) made a feeble effort to assuage objec-
tions based on the First Amendment that had been leveled at the ABA Model Rule,
but their efforts have not been successful. The Proposed Rule would violate the First-
 Amendment rights of Tennessee attorneys in numerous respects.

Individuals do not exchange their constitutional rights for a bar card when ad-
mitted to the practice of law. The United States Supreme Court has unambiguously
held that, while the respective States have an “especially great” “interest in ... regu-
lating lawyers,” In re Primus, 436 U.S. 412, 422 (1978), attorneys retain rights un-
der the First Amendment, see id. at 432-33. Its “cases recognize that disciplinary
rules governing the legal profession cannot punish activity protected by the First
. Amendment, and that First Amendment protection survives even when the attorney
. violates a disciplinary rule he swore to obey when admitted to the practice of law.”
Gentile v. State Bar of Nev., 501 U.S. 1030, 1054 (1991); see also Shapero v. Ky.
Bar Ass’n, 486 U.S. 466, 469 (1988) (holding First Amendment incorporated via
Fourteenth Amendment so as to govern bar disciplinary proceedings). Indeed, the
Court has long struck down disciplinary rules that violate generally applicable Con-
stitutional norms even when those rules proscribe conduct, such as advertising, that
many attorneys find detrimental to the legal profession. See generally Bates v. State

Bar of Ariz., 433 U.S. 350 (1977). Despite the efforts of its drafters, Proposed Rule

8.4(g) violates these same norms and should be rejected.

{00115994.DOCX / ver:12} -4-



2.1. The Proposéd Rule Infringes on the Right to Freedom of Speech.
The Proposed Rule infringes on the freedom of speech by imposing content-
based restrictions on attorneys’ speech in contexts entirely divorced from the opera-
tion of the judicial system. The shocking breadth of its reach, moreover, makes it
hopelessly overbroad on its face, rendering impossible any chance at its survival as a

narrowly tailored mechanism directed at a compelling interest.

2.1.1. The Proposed Rule Imposes Prohibited Content-Based
Restrictions on Speech.

The fundamental touchstone of the free-speech protections articulated in the
United States Constitution and in Article I, Section 9, of the Tennessee Constitution
is that the state may not “single out speech of a particular content for special treat-
ment” or “restrain| it] because of ‘its message, its ideas, its subject matter, or its con-
tent.” H&L Messengers Inc. v. City of Brentwood, 577 S'W.2d 444, 452 (Tenn.
1979). “Viewpoint discrimination ... is an egregious form of content discrimination.
The government must abstain from regulating speech when the specific motivating
ideology or the opinion or perspective of the speaker ‘is the rationale for the re-
striction.” Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829
(1995).

The Proposed Rule does precisely what H&L Messengers and Rosenberger
proscribe. It proposes to discipline attorneys for saying certain things: not for saying
them in an improper place, or at an improper time, or in a manner that injures others,
- but simply for saying certain things. Cf., e.g., Tenn. S. Ct. R. 8, RPC 8.4 cmt. 3 (cur-

rently proscribing conduct only “in the course of representing a client” and “when ...
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prejudicial to the administration of justice”); Gentile, 501 U.S. at 1071-72 (discuss-
ing holdings allowing for regulation of attorney speech in court and elsewhere if dis-
ruptive to judicial proceedings). Such restrictions on speech are “presumptively un-
constitutional and may be justified only if the government proves they are narrowly
tailored to serve compelling state interests.” Reed v. Town of Gilbert, 135 S. Ct.
2218, 2226 (2015). This is especially true when the speech in question relates to a
matter of public concern, which lies “at the heart of the First Amendment’s protec-
tion.” Snyder v. Phelps, 562 U.S. 443, 451-52 (2011).

Moreover, the Proposed Rule is plainly not only a content-based prohibition on
~ speech that others can be expected to find derogatory or demeaning, its comments?
reveal it as an overt attempt at viewpoint discrimination: favored speech on contro-
versial topics will remain protected, while unfavored speech on those same topics will
be sanctionable. Comment 4 to the Proposed Rule provides, “Lawyers may engage in
conduct undertaken to promote diversity and inclusion without violating this Rule.”
Thus, if we believe the comments, the Proposed Rule will permit attorneys to engage
in conduct and speech that constitutes discrimination, that manifests bias or preju-
dice, or that is “derogatory or demeaning” if it “promotes diversity and inclusion.”

- Attorneys who engage in speech endorsing the fluidity of gender identity, advocating

3 The comments, of course, do not change the otherwise clear meaning of a rule’s text itself.
The fact that the proposed comments attempt both to expand and constrict the Proposed Rule
is a fundamental infirmity. Some portions of this Comment will address the proposed com-
ments’ efforts to expand the scope of the Proposed Rule while others will address their efforts
- to narrow the Proposed Rule’s scope. Purely apart from the permissibility or desirability of
such restriction or such expansion vis-a-vis this particular Proposed Rule, adoption of any
rule (on any topic) subject to such voluminous prodding around its edges by comments would
be a poor exercise of any rulemaking power.
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societal acceptance of transgenderism, or defending on policy grounds the Americans
with Disabilities Act’s civil penalties need not fear sanctions under the Proposed
Rule. Attorneys who take a contrary view of any of these can expect to be made subject
to Bar complaints. And these hypotheticalsi only address the easiest-to-imagine sce-
narios: “socioeconomic status” is so malleable and vague a concept that it is hard to
imagine a topic outside the natural sciences* on which one could express an opinion
without potentially violating a rule against exhibiting discrimination on such
grounds.’ It is simply inconceivable that this sort of regulatory system passes the
requirements imposed by the United States Supreme Court’s viewpoint-discrimina-
tion jurisprudence.t Cf., e.g., Reed, 135 S. Ct. at 2226; Snyder, 562 U.S. at 457-58
(“If there is a bedrock principle underlying the First Amendment, it is that the gov-

ernment may not prohibit the expression of an idea simply because society finds the

4 Of course, commenting on the natural sciences with respect to Homo sapiens can, we have
learned, include commentary that many now find derogatory and demeaning with respect to
sex, sexual orientation, or gender identity. See, e.g., Samantha Schmidt, T'm Not a Sextst’
Fired Google Engineer Stands Behind Controversial Memo, The Washington Post (Aug. 10,
- 2017), https://tinyurl.com/y7de5ltu [https:/tinyurl.com/y9f8ykek]. Cf. Proposed RPC 8.4(g).

- 5 Here, the comments doom the Proposed Rule even if one were to interpret its plain text as
proscribing both pro-inclusivity comments and anti-inclusivity comments. “[E]Jven a regula-
tion neutral on its face may be content based if it its manifest purpose is to regulate speech
because of the message it conveys.” Turner Broad. Sys. Inc. v. FCC, 512 U.S. 622, 645
(1994). Comment 4 makes manifest that the Proposed Rule has been put forth to distinguish
between “favored speakers” and “disfavored speakers” in the administration of ethics sanc-
tions; this is “of course ... unconstitutional.” Thomas v. Chicago Park Dist., 534 U.S, 316,
324 (2002).

6 Note that the Proposed Rule applies expressly and directly to speech; the issue here is not,
then, whether or not a law school, bar association, or other entity may, in pursuit of permis-
sible diversity goals, utilize some narrowly tailored mechanism to achieve them without run-
ning afoul of the Equal Protection Clause. Cf. Grutter v. Bollinger, 539 U.S. 306, 340-41
(2003). The issue is whether or not a State Bar may impose ethics sanctions on attorneys for
engaging in disfavored speech even when they are not acting in an official capacity. Nothing
in American constitutional jurisprudence suggests that it may.
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- idea itself offensive or disagreeable.”) (quoting Texas v. Johnson, 491 U.S. 397, 414
(1989)).

Some proponents of the Proposed Rule appear to believe that it comports with
the requirements of the First Amendment despite its blatant content-based regula-
tion because it addresses only speech constituting “harassment or discrimination.”
The law is plainly otherwise, however. The use of these terms—which can be useful
shorthand in the context of a more rigorously drafted regulation—imbeds a hopeless
? and fatal ambiguity within the Proposed Rule. See Part 3, infra. So it does not suffice
simply to point to them and pretend that because the words generally describe unde-
sirable activities, that the Proposed Rule passes muster. Simply put, one cannot rea-
sonably tell which activities are, in fact, described (and thus whether or not that they
" are actually either undesirable or unprotected by the First Amendment). See id. But
secondly, courts have widely and routinely held that these terms describe a wide
range of constitutionally protected speech.

“[Clonstitutional rights may not be denied simply because of hostility to their
assertion or exercise.” Cox v. State of La., 379 U.S. 536, 551 (1965) (quoting Watson
| v. City of Memphis, 373 U.S. 526, 535 (1963)). Thus, the Constitution in fact protects
much speech that can reasonably be described as harassing, discriminatory, deroga-
tory, or demeaning. Cf. Proposed RPC 8.4; id. cmt. 3. Rules targeting such speech
routinely fall as overbroad or content-based speech restrictions. See, e.g., Snyder, 562
U.S. at 455-57; R.A.V. v. City of St. Paul, 505 U.S. 377, 380—-81 (1992); McCauley

v. Univ. of V.I., 618 F.3d 232, 250, 252 (3d Cir. 2010); DeJohn v. Temple Univ.,
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537 F.3d 301, 313-314 (3d Cir. 2008); Saxe v. State Coll. Area School Dist., 240
| F.3d 200, 215 (3rd Cir. 2001; Dambrot v. Cent. Mich. Univ., 55 F.3d 1177, 1185
(6th Cir. 1995); Muller v. Conlisk, 429 F.2d 901, 903-04 (7th Cir. 1970) (“We think
it clear beyond dispute that the rule [prohibiting ‘derogatory’ speech] is overbroad.”).
Accordingly, the Proposed Rule’s proscription of “harassment” and “discrimination”
‘ does not save it from the constitutional consequences of being a content-based re-
straint on speech. And that is to say nothing of the comments’ reference to speech
“manifest[ing] bias,” a category much more expansive than either harass or discrim-
" inate, which contain at least a kernel of connotation of being directed towards a dis-
tinct third party.

Comment 3, which the drafters of the Proposed Rule perhaps intended to limit
its overbreadth in this respect, in fact provides no such limitation. The comment pro-
~ vides, in part, “The substantive law of antidiscrimination and anti-harassment stat-
utes and case law may guide application of paragraph (g).” But this language in the
comment provides only the appearance of a limitation. Most obviously, the comment
presents a purely optional rubric: “may guide.” Neither the Proposed Rule itself nor
Comment 3 specifies that the Proposed Rule in fact only proscribes conduct that
would violate, e.g., Title IX or Title VII. Moreover, Title IX, for example, only prohib-
its “harassment” when it is “so severe, pervasive, and objectively offensive that it
~ effectively bars the victim’s access to an educational opportunity or benefit.” Davis
ex rel. LaShonda D. v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 633 (1999). Noth-

ing in the Proposed Rule suggests the existence of this kind of limitation, and cases
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" from jurisdictions with existing anti-bias rules suggest that they have not been im-
ported. See, e.g., In re Thomsen, 8.7 N.E.2d 1011, 1011 (Ind. 2005). Title VII, by
~ contrast, does not even prohibit mere “discrimination” or “harassment” at all: it pro-
vides a detailed list of prohibited acts, for which these terms are merely shorthand.
See 42 U.S.C. § 2000e-2. Moreover, Title VII governs conduct in the’ workplace and so
does not generally apply in contexts at which one’s coworkers are not present; as
noted First Amendment scholar Eugene Volokh has noted, however, under the Pro-
posed Rule, “even a solo practitioner could face discipline beéause something that he
said at a law-related function offended someone employed by some other law firm.”
Eugene Volokh, A Speech Code for Lawyers, Banning Viewpoints That Express ‘Bias,’
Including Law-Related Social Activities, The Volokh Conspiracy (Aug. 10, 2016),
https://tinyurl.com/y95gxwl4. Thus, the Proposed Rule cannot take meaningful guid-
ance from existing anti-harassment or anti-discrimination law, because its plain
terms apply it to a wide array of contexts in which these existing regimes have no
application.

Most fundamentally, any attempt to limit the plain terms of Proposed Rule
8.4(g) by reference to an optional pseudo-directive in its accompanying comments is
doomed to failure. “[Official] comments have weight and can provide helpful guidance
for construing rules when their text is unclear. They cannot, however, alter the mean-
ing of a rule, and the courts need not resort to them when the text of the rule is clear.”
Covington v. Acuff, No. 01A01-9605-CV-00236, 1997 WL 626872, at *2 (Tenn. Ct.

App. Oct. 10, 1997) (Koch, J.). The text of the Proposed Rule is clear: it is clearly an
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overbroad, viewpoint-based prohibition on (perceived) derogatory speech. The refer-
ence to anti-discrimination law and anti-harassment law does not in any way cabin
the Rule’s otherwise plain scope.

Other defenders of the Proposed Rule suggest that it permissibly employs the
courts’ wide power over members of the legal profession, and thus passes muster in
this manner. Not so. The existing Rules of Professional Conduct “are grounded in one
of three ethical philosophies: client-protective rules, officer-of-the-court rules, or pro-
fession-protective rules.” David Nammo, Comments of the Christian Legal Society on
Proposed Rule 8.4(g) and Comment (3) 2 March 10, 2016), https:/tinyurl.com/
vy039xbkx [https://tinyurl.com/yTupbvvg]. Thus, the Rules (and the Courts in their
general supervisory powers) exercise the most control over what attorneys say in the
courtroom or in proceedings such as depositions, or what they say beyond those con-
texts that may prejudice the proceedings within them. Such regulation is permissible.

But the Proposed Rule is none of these. By extending its reach to any “conduct
related to the practice of law,” the Proposed Rule extends the ambit of the Rules of
Professional Conduct into areas where the compelling interests that permit and ne-
cessitate the existing regulation of attorney conduct simply do not apply. What area
of an attorney’s life is not “related to the practice of law”?7 The Proposed Rule does

not define the concept, and the comments give it an expansive interpretation:

7 As one pair of commentators noted, “So much of a lawyer’s social life can be viewed as busi-
ness development and opportunities to cultivate relationships with current clients or gain
exposure to new clients.” Kimberlee Wood Colby and Michael P. Schutt, ABA Model Rules
of Professional Responsibility 8.4(g): Threatl or Menance? 5 (Feb. 2, 2017),
https://www.clsnet.org/document.doc?id=1005 [https://tinyurl.com/ybd3z2rd].

{00115994.DOCX / ver:12 } -11-



Conduct related to the practice of law includes representing clients; in-
teracting with witnesses, coworkers, court personnel, lawyers and oth-
ers while engaged in the practice of law; operating or managing a law
firm or law practice; and participating in bar association, business or

social activities in connection with the practice of law.
Proposed RPC 8.4 cmt. 4. Leaving aside the tautology in the last element (“related to
the practice law includes ... activities in connection with the practice of law”), this
sweeps up almost anything an attorney might do or say in his capacity as a person
- learned in the law. One defender of the Proposed Rule claims that it addresses only
“opposing counsel in the courtroom or other lawyers ... encounter[ed] in the practice
of law.” Claudia E. Haupt, Antidiscrimination in the Legal Profession and the
First Amendment: A Partial Defense of Model Rule 8.4(g), 19 J. Const. L. 1, 15
(2017), available at https://tinyurl.com/y8bmm3sp. But neither the Proposed Rule’s
text nor its comments reflect Professor Haupt’'s imagined limitation: conversations at
bar luncheons, discourse at CLE conferences, arguments at law school reunions, com-
- ments on legal blogs, potentially any conversation in which someone says “let’s ask
so-and-so, he’s a lawyer’—in all of these contexts, an attorney governed by the Pro-
posed Rule must be careful to refrain from engaging in speech that manifests a dis-
favored viewpoint about the enumerated range of topics. The State does not require
a prohibition on controversial speech at cocktail parties in order to operate an orderly

judicial system.
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2.1.2. The Proposed Rule Is Facially Overbroad, Rather Than
Narrowly Tailored to Address a Compelling State Interest.

Content-based limitations on speech, in the few instances where the Constitu-
" tion permits them, must be narrowly tailored to meet compelling state interests. Most
of the justifications advanced for the Proposed Rule are merely advocacy for a partic-
ular viewpoint. See, e.g., Myles V. Lynk, Report of the ABA Standing Committee
" on Ethics & Profll Responsibility 26 (Aug. 2016), available at https:/ti-
nyurl.com/y9gjzftd [https://tinyurl.com/y8x7t9fj].8 These are not compelling interests.
Vis-a-vis the ground observed in the undersigned’s survey of the comments on the
topic that most readily suggests a compelling state interest, the Proposed Rule is
- comically overbroad.

One of the Proposed Rule’s apparent architects justifies it on the basis of a need
to combat sexual predation by senior male attorneys in law firms. See Wendi Lazar,
. ABA Adopts Ethics Rule to Prohibit Discrimination and Harassment ... and
It’s About Time, Outten & Golden LLP Blog, (Aug. 10, 2016), https:/ti-
nyurl.com/yctm2dzn [https:/tinyurl.com/yaueh4ue].? But a rule that prohibits attor-
neys from engaging in speech that manifests bias concerning an entire range of fac-

. tors (ranging from the well-defined to the entirely amorphous) in any context “related

8 “As the premier association of attorneys in the world, the ABA should lead antidiscrimina-
tion, anti-harassment, and diversity efforts not just in the courtroom, but wherever it occurs
in conduct by lawyers related to the practice of law. The public expects no less of us.”

9 “In my law practice at Outten & Golden, I am privy to the most painful stories from lawyers
who are mistreated, harassed, and undervalued ... Female lawyers have had male colleagues
expose themselves in conference rooms, been groped in limousines, and told they would not
be promoted or receive choice assignments unless they agreed to have sex in the bathroom.”
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to the practice of law” is manifestly not narrowly tailored to address the evil of sexual
~ exploitation of junior female attorneys. In fact, the disconnect between the Proposed
Rule’s text and this particular type of misconduct is so profound that the latter’s prof-
fer as a justification might reasonably be found pretextual. See Turney v. Safley,
482 U.S. 78, 89-90 (1987) (holding justification for a regulation under First-Amend-
ment scrutiny must have a “valid, logical connection” to the regulation); Baraldini
v. Thornburgh, 884 F.2d 615, 620 (D.C. Cir. 1989) (“A reviewing court must always
" be careful to make certain that [officials] are not pretextually using alleged concerns
in order to punish ... political or other views.”). If the Court wishes to adopt an ethical
~ rule reinforcing what should (but in today’s world may not) be the obvious principle
that attorneys may not coerce their subordinates into sexual relationships, the Court
- should adopt a rule saying that. The Proposed Rule is not it.

Finally, Tennessee’s proponents of the Proposed Rule have crafted a particu-
larly ham-handed attempt to sidestep the foregoing defects by inserting a non-stand-
ard comment 4a: “Section (g) does not restrict any speech or conduct not related to
the practice of law, including speech or conduct protected by the First Amendment.
Thus, a lawyer’s speech or conduct unrelated to the practice of law cannot violate this
Section.” Comment 4a does nothing to ameliorate the Proposed Rule’s defects, and its
fig-leaf efforts should not serve as grounds for adopting what remains, in spite of it,
a decidedly naked rule.

First, Comment 4a faces precisely the same problem as Comment 3: it squarely

contradicts the text of the Proposed Rule itself. “{Comments] cannot ... alter the
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meaning of a rule, and the courts need not resort to them when the text of the rule is
clear.” Covington, 1997 WL 626872, at *2. The fact that the Tennessee advocates of
the Proposed Rule thought its plain text sufficiently violative of the First Amendment
to require an extra comment disclaiming that meaning should give pause by itself.10

Second, Comment 4a fares little better than the Proposed Rule itself in terms
of clarity or proper tailoring. It tells us that “Section (g) does not restrict any speech
or conduct not related to the practice of law, including speech or conduct protected by
the First Amendment.” That neither adds to nor subtracts one iota from the Proposed
Rule itself: the problem is that the Proposed Rule impermissibly intrudes on the wide
* array of attorney speech that does “relate[] to the practice of law” and that neverthe-
less enjoys protection under the First Amendment. So for the drafters to tell us that
circumstances beyond the scope of the Proposed Rule’s plain terms are beyond its
terms—and then to mention the First Amendment there, as if their qualification had
any content whatsoever—displays either foolishness or sleight of hand. For the draft-
ers either have attempted to impose an actual limitation and failed (because their
Comment does nothing about Constitutionally protected speech related to the prac-
tice of law) or attempted to create the impression of imposing a limitation that they
know well they have not effected. In either case, Comment 4a, far from being lauda-
ble, is simply shameful. It solves nothing, and should be rejected along with the rest

of the poorly conceived assemblage to which it has been appended.

10 The special comment concerning “advocacy” is equally puzzling. It purports to tell us that
attorneys may freely advocate, even when they are not advocating. There is little solace in
obfuscation.
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2.2.The Proposed Rule Impermissibly Infringes on the Constitutional
Rights to Freedom of Religion.

Others who have commented on either the ABA’s Model Rule or the Proposed
Rule itself have noted its potential to intrude upon the work of attorneys representing
~ religious organizations or individual clients with religious motivations. These obser-
Vatioﬁs need not be separately reiterated here, although this Comment endorses
them.1!

Rather, something unique remains to be said: namely, the dreadful danger that
the Proposed Rule poses to anyone wishing to engage with the field of Catholic legal
thought. The Catholic Church, in addition to maintaining internally the oldest oper-
ating legal system in the world, possesses an ancient, robust, and continuingly dis-
cursive body of thought on law, politics, and society. Supporters of the Model Rule
who have attempted to rebut religious-freedom objections to it have displayed, at
~ least at times, complete ignorance of (or perhaps merely disdain for) the Catholic in-
tellectual tradition. See, e.g., Haupt, 19 J. Const. L at 12—13. The Church’s conception
of jurisprudence has never been simply that the content of Divine Revelation should
~ be inscribed in stone and set up by the State as an immutable and complete guide to
human conduct, see St. Thomas Aquinas, Summa Theologiae 11.1 .96, art. 2, avail-

able at https://tinyurl.com/ydad9mos, although such Nastian caricatures have long

11 The comment of the Christian Legal Society to the ABA Model Rule, for instance, addresses
this point. The CLS posited that an attorney belonging to an organization that imposed a
religious requirement for membership or leadership would run afoul of the proposed Model
Rule. Perhaps. But the case of an attorney who participates in such a body in a manner con-
nected to his status as an attorney and either implements or assists the organization in im-
plementing or enforcing such a requirement would be a much clearer case, and the distinction
between the two circumstances is little solace to the attorney in question.
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" had, and continue to have, surprising traction in the United States, see, e.g., Richard
Garnett, Paul Blanshard Lives ... in the U.S. Senate, Mirror of Justice (Sept. 6, 2017),
» https:/tinyurl.com/ycdrjqyl [https:/tinyurl.com/y76ds841].

Rather, the Church has steadfastly maintained that human law and public pol-
icy properly result from a dialogue between faith and reason, fides et ratio.'2 Thus,
the Church has nurtured a deep social teaching rooted in Her theological anthropol-
ogy—that is, the understanding of the human person based on Divine Revelation—
but developed by and articulated in light of the application of human reason and ex-
perience to certain theological premises. Sée generally, e.g., St. John Paul II, Centes-
imus annus (1991), available at https:/tinyurl.com/z4rpxw3.

An abiding confidence in the ability of man to access, by observation and the
use of reason, truths about the world and right conduct inheres in the undertaking of
this dialogue. For instance, when St. Thomas posited that man can discern the exist-
ence of God without the aid of revelation, he was not giving a gloss on the Scriptures:
he was developing concepts set out by Aristotle. See St. Thomas Aquinas, Summa
Theologiae, 1 q.2, art. 1-2, available at www.newadvent.org/summa/ 1002.htm; cf.
12 Aristotle, Metaphysics §§ 1071b2-1072b31 (2 The Complete Works of Aristotle
1692-95 (Jonathon Barnes ed., Princeton Univ. Press 1984)). Thus, the Church has
steadfastly maintained that there exists a natural law, discernible through the appli-

cation of human reason to premises derived from observation of the natural world,

12 Catholic thought situates not only these fields, indeed, but human life in general within this dia-
~ logue. See generally St. John Paul II, F; ides et ratio (1998), available at https://tinyurl.com/qfqndk3.
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without the intervention or aid of revelation. Indeed, natural law theory has re-
mained an important, living field of jurisprudential studies over the eight centuries
since St. Thomas gave it not its first, but its most vigorous early, articulation.
Natural law theory may not represent the only conceivable alternative or sys-
tematic opposition to the dominant forces of legal Positivism and the post-modern
consortium of Critical Legal Studies, but it is their oldest and most intractable foe.
And while its position there may not be dominant, or even substantial within the
judiciary or secular academia,!8 it is more than simply another Sunday morning odd-
- ity of Roman Catholics. John Finnis, the leader of the “new natural law” school,4
enjoys substantial respect (even if not agreement) in jurisprudential circles; his sem-
inal work, Natural Law and Natural Rights is an important stone in the edifice of
modern legal thought. Finnis and an array of scholars and jurists from around the
| English speaking world today man the journal of the University of Notre Dame’s Nat-
- ural Law Institute, The American Journal of Jurisprudence. See Editorial Board, The
American Journal of Jurisprudence, https://scholarship.law.nd.edu/ajj/editorial-

board.html.

13 It does, however, sometimes make the Wall Street Journal, at least online. See Amir Efrati,
The (Ultimate Cheat Sheet to Law and Jurisprudence, The Wall Street Journal Law Blog
(May 15, 2007), https://tinyurl.com/y920agm4. Professor Blakey’s outline of the history of ju-
risprudence is essentially a natural lawyer’s catalogue of “wrong turns” in philosophy taken
since William of Occam,

14 That phrase exemplifies the vivacity of natural law theory: as in any robust academy, not
all natural-law theorists agree with one another. Some continue to embrace the fundamen-
tally Aristotelian character of St. Thomas’s work by describing the natural law as teleological;
" others have abandoned teleology in favor of an articulation of natural law grounded in irre-
ducible human goods. Compare generally Charles E. Rice, 50 Questions on the Natural
Law: What It Is and Why We Need It (1999) with John Finnis, Natural Law and Natu-
ral Rights (1980).
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All of that is merely by way of inadequate introduction. The ultimate point is
that the Proposed Rule enforces on all attorneys a world view thoroughly at odds with
" ideas indefatigably rooted in both natural-law jurisprudence and the Church’s reve-
lation-based social teachings. The Proposed Rule and its comments make clear that,
under them, attorneys are henceforth to embrace and refrain from dissenting from
" “inclusiv[e]” views on sex, sexual orientation, and gender identity.!? It does not tax
the imagination to locate theses of both Church teaching and natural law theory
touching on law and public policy that are widely viewed as “derogatory,” “demean-
ing,” or “manifest[ing] bias” on these topics.

Consider the following statements:

1. “Marriage and conjugal love are by their nature ordained toward the

procreation and education of children.”16

2. “If [men)] reflect, they must ... recognize that an act of mutual love which
impairs the capacity to transmit life which God the Creator, through spe-
cific laws, has built into it, frustrates His design which constitutes the
norm of marriage, and contradicts the will of the Author of life. Hence to
use this divine gift while depriving it, even if only partially, of its mean-

ing and purpose, is equally repugnant to the nature of man and of

15 Saying nothing, again, of “socioeconomic status,” because it is so amorphous and broad a
concept that an attempt to discuss, even in the cursory fashion of this comment, its potential
interplay with the social and moral teachings of the Church would prove overwhelming. Will
mention of Matthew 26:11 be an ethics violation under the Proposed Rule? Who knows. Cf.
Part 3, infra (discussing the Proposed Rule’s facial invalidity under the due process clause
on vagueness grounds).

16 Second Vatican Council, Gaudium et Spes Y 50, available at https:/tinyurl.com/34xrhq.
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woman, and is consequently in opposition to the plan of God and His holy

will.”17

3. “Human life must be respected and protected absolutely from the mo-
ment of conception. From the first moment of his existence, a human be-
ing must be recognized as having the rights of a person—among which is

the inviolable right of every innocent being to life.”18

4. “Basing itself on Sacred Scripture, which presents homosexual acts as
acts of grave depravity, tradition has always declared that ‘homosexual

acts are intrinsically disordered. They are contrary to the natural law.”19

5. “And God created man to his own image: to the image of God he created

him: male and female he created them.”20

6. “Faced with theories that consider gender identity as merely the cultural
and social product of the interaction between the community and the in-
dividual, independent of personal sexual identity without any reference
to the true meaning of sexuality, the Church does not tire of repeating
her teaching: ‘Everyone, man and woman, should acknowledge and ac-
kcept his sexual identity. Physical, moral and spiritual differ-
ence and complementarities are oriented towards the goods of marriage
and the flourishing of family life. The harmony of the couple and of soci-
ety depends in part on the way in which the complementarities, needs
and mutual support between the sexes are lived out.” According to this

perspective, it is obligatory that positive law be conformed to the natural

17 Bl. Paul VI, Humanae vitae Y 13, available at https://tinyurl.com/of8rjur.

18 Catechism of the Catholic Church ¥ 2270, available at https://tinyurl.com/2eb2k.
18 Id. 9 2357 (footnotes omitted), available at https://tinyurl.com/ldg9ffb.

20 (Gen. 1:27 (Douay-Rheims).
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law, according to which sexual identity is indispensable, because it is the

objective condition for forming a couple in marriage.”?!

7. “The Church’s teaching on marriage and on the complementarity of the
sexes reiterates a truth that is evident to right reason and recognized as
such by all the major cultures of the world. Marriage is not just any re-
lationship between human beings. It was established by the Creator with
its own nature, essential properties and purpose. No ideology can erase
from the human spirit the certainty that marriage exists solely between
a man and a woman, who by mutual personal gift, proper and exclusive

to themselves, tend toward the communion of their persons.”22
Does anyone who has made even the most cursory observation of society over the last
thirty years believe that any of the foregoing seven statements—predominantly mod-
ern, moderately drafted statements that have been chosen from among many poten-
'~ tial candidates based primarily on ease of access and citation—would not be viewed
by a noticeable quantity of contemporary society as “derogatory,” “demeaning,” or
“evidencing bias”? Thirty seconds on a social-media platform or Google, or perhaps a
minute on Westlaw’s secondary-sources database, would readily provide the answer

to anyone who remains in doubt.23

21 Pontifical Council for Justice and Peace, Compendium of the Social Doctrine of the
Church 9§ 224 (2005) (footnotes and emphasis omitted), available at https:/ti-
nyurl.com/hn2pc.

22 Congregation for the Doctrine of the Faith, Considerations Regarding Proposals to
Give Legal Recognition to Unions Between Homosexual Persons 9 2 (2003), available
at https://tinyurl.com/imgm.

23 A complete index of social commentary or legal writings treating the Catholic Church in-
stitutionally, or some aspect of its teaching, as invidious would be exhausting to compile. But
examples can be found readily at hand. See, e.g., Cheryl Y. Haskins, Gender Bias in the
Roman Catholic Church: Why Can’t Women Be Priests?, 3 Margins: Md. L.dJ. Race, Re-
ligion, Gender & Class 99, 99 (2003) (“I attempt to answer the question by exploring gender
bias in the Roman Catholic Church, which adamantly maintains that its refusal to allow
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Nor need one look even that far. The United States Reports provides an ample
jumping-off point. The United States Supreme Court tells us, for instance, that laws
reﬂecting what everyone, everywhere, has always understood the word marriage to
mean “work[] a grave and continuing harm” on homosexual persons. See Obergefell
v. Hodges, 135 S. Ct. 2584, 2604 (2015). And while the Obergefell majority insisted
that it was talking only about laws concerning marriage and not portending any ill
effects for those with dissenting religious or philosophical views, the case’s subse-
quent application suggests that its holding ihcludes no such limitation.2¢ See, e.g.,
Telescope Media Grp. v. Lindsey, 271 F. Supp. 3d 1090, 1114-17 (D. Minn. 2017)

(holding that antidiscrimination statute constitutionally compelled videographer to

women to be ordained priests is a decision based on centuries of tradition. ... [T]he article
will discuss what role, if any, the courts may play in alleviating gender bias in the Roman
Catholic Church.”); Roy Lucas, New Historical Insights on the Curious Case of Baird v.
Eisenstadt, 9 Roger Williams U.L. Rev. 9, 44 (2003) (“The Roman Catholic Church still has
not made great gains in accepting human liberty, gender equality, and privacy, preferring
authoritarian control instead.”); James G. Dwyer, The Children We Abandon: Religious
Exemptions to Child Welfare and Education Laws as Denials of Equal Protection to
Children of Religious Objectors, 74 N.C.L. Rev. 1321, 1344 (1996) (asserting, e.g., that
the Catholic Church “remains notoriously patriarchal”); see also, e.g., Catholic Charities of
Sacramento Inc. v. Superior Ct., 109 Cal. Rptr. 2d 176, 187-88 (Ct. App. 2001), aff'd 85
P.3d 67 (Cal. 2004) (“[A]ln employer’s failure to include contraceptive methods in employee
prescription benefits when other preventative-type prescription coverage is provided consti-
tutes an unlawful employment practice.”); U.S. Comm’n on Civil Rights, Peaceful Coexist-
ence: Reconciling Nondiscrimination Principles with Civil Liberties 29 (2016), avail-
able at http://www.usccr.gov/pubs/Peaceful-Coexistence-09-07-16.PDF (“The phrases ‘reli-
gious liberty’ and ‘religious freedom’ will stand for nothing except hypocrisy so long as they
remain code words for discrimination, intolerance, racism, sexism, homophobia, Islamopho-
bia, Christian supremacy or any form of intolerance.”).

2¢ Tndeed, whenever the Court attempts to limit the inescapable scope of its holding’s ra-
tionale, the limitation will almost invariably eventually be discarded in favor of the ra-
tionale’s logical conclusion. Compare, e.g., Griswold v. Conn., 381 U.S. 479, 485-86 (major-
ity op.), 498-99 (Goldberg, J., concurring) (1965) with Eisenstadt v. Baird, 405 U.S. 438,
442-43 (1972); Lawrence v. Tex., 539 U.S. 558, 585 (2003) (O’Connor, J., concurring), with
Obergefell, 135 S. Ct. at 2598-2602.
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provide services at same-sex wedding and that law was not content-based, but an
appropriate government response to invidious discrimination). The Supreme Court
tells us that “[a]t the heart of liberty is the right to define one’s own concept of exist-
ence, of meaning, of thé universe, and of the mystery of human life,” and that this
freedom of definition must encompass the right to kill unborn children. See Planned
Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992). These cases, their prog-
eny, and tangentially related lines of cases arising under the due-process and equal-
protection clauses make clear that the traditional views on many of the topics in ques-
tion reflected in Catholic thought can be construed as indistinguishable from invidi-
ous bias.?5

No one, of course, need accept either the Church’s teachings on marriage, sexu-
ality, the dignity of human life, or the nature of man, or natural law theorists’ non-
dogmatic theses about the same topics. Nor, in a democratic society, need the majority
adopt laws that reflect them. Indeed, Catholic scholars frequently disagree among
themselves how the laws even should do so. But the point, for relevant purposes, is
not “Catholics believe Catholicism is true‘ and therefore the State ought not to make
laws that run afoul of its precepts.” The point is that the First Amendment and Article
" 1, Section 3, of the Tennessee Constitution clearly articulate and safeguard the invi-

olable right of Catholics to talk about such topics and to discuss among themselves

25 In public discourse, rather than in the courtroom, there is no “can be” about it: outspoken
elements of society emphatically construe such views as invidious bias. See, e.g., Randall
Smith, The New McCarthyism: Religion, Marriage, and Judicial Nominations, Public Dis-
course (March 20, 2018), https:/tinyurl.com/y6vqam8g [https://tinyurl.com/y6vqm6é4o] (citing
others).
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and to urge upon their fellow citizens views about jurisprudence, law, and public pol-
icy that are rooted in their religious understanding.

The relationship between law and morality is both complex and inevitable. See
generally Dennis Lloyd, The Idea of Law 43-63 (1964) (discussing, in broad terms,
currents of thought on the relationship between them). It is equally inevitable that
when attorneys, at least attorneys possessed of religious sensibilities, engage in the
professional task of talking and thinking about not only what the law is but what it
ought to be—that endless task we term “legal scholarship”—that they at least some-
times employ premises drawn from religious thought. See generally, e.g., Mirror of
Justice, http://www.mirrorofjustice.blogs.com. See also, e.g., Villanova University,
Journal of Catholic Social Thought, https:/tinyurl.com/ybtawo85; St. John’s Law
School Center for Law and Religion, The Tradition Project, https:/lawandreligion-
forum.org/tradition-project; Giancarlo Sciascia, Why “Traditional Values” Are Today
at the Core of National and International Law and Politics Debates?, Fondazione
Bruno Kessler Magazine (June 14, 2017), https:/tinyurl.com/yd6bnp54 [https://ti-
- nyurl.com/y8v3xxtg]; Patrick Brennan, A Catholic Way to Cook a Hamburger?
. The Catholic Case Against McLaw, 61 Vill. L. Rev. 405 (2016); Richard W. Gar-
nett, Do Churches Maiter? Towards an Institutional Understanding of the
Religion Clauses, 53 Vill. L. Rev. 273 (2008); Richard W. Garnett, The Freedom of
the Church, 4 J. Catholic Soc. Thought 59 (2007); Gregory R. Beabout & Mary C.

Hodes, John Paul II on the Relationship between Civil Law and the Moral
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Law: Understanding Evangelium Vitae in Light of the Principle of Subsidi-
arity and the Moral Grammar of John Paul II, 21 N.D. J. Ethics & Pub. Pol'y 71
(2007). Likewise, individuals who observe religious moral codes may wish to engage
in professional discussions about the ways in which their religious obligations inter-
sect with their legal obligations. See, e.g., Edward A. Hartnett, Catholic Judges and
Cooperation in Sin, 4 U. St. Thomas L.J. 221 (2006); John Garvey & Amy Coney,
Catholic Judges in Capital Cases, 81 Marq. L. Rev. 303 (1998).

Not every one of the foregoing examples necessarily touches upon the particular
topics embraced by the Proposed Rule. They are merely readily-at-hand examples of
the existence of an entire field of scholarship in and adjacent to the law in which
religious claims about man and society—and specifically the claims of a religious tra-
* Jition that maintains teachings diametrically opposed to certain favored views on the
topics addressed by the Proposed Rule—are discussed in a serious manner. [t cannot
seriously be disputed that a Catholic attorney partaking in that discussion engages
_in activity protected by the First Amendment: the Free Exercise Clause is a broad
mantle.26 See, e.g., Watchtower Bible & Tract Soc’y of N.Y. Inc. v. Village of
Stratton, 536 U.S. 150, 160-64 (2002); Good News Club v. Milford Cent. School,
533 U.S. 98, 107-08 (2001); Wisconsin v. Yoder, 406 U.S. 205, 213-18 (1972); W.

Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).2" Nor can it seriously

26 And the mantle of the Tennessee Constitution, in fact, is perhaps even broader. See Carden
v. Bland, 288 S.W.2d 718, 721 (Tenn. 1956).

27 Free-exercise cases often involve judicial attempts to balance government interests against
religiously motivated claims to be exempted from generally applicable rules; some require
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be disputed that attorneys partaking in that discussion engage in activity “related to
the practice of law.”

The Proposed Rule, howevef, poses a significant danger to the right of Tennes-
see attorneys to participate in the centuries-old dialogue that is Catholic legal
thought. Not only can the Proposed Rule reasonably be read to proscribe commentary
reflecting Catholic teaching and important strands of Catholic philosophy because
contemporary listeners may view them as offensive, it would inevitably have a
chilling effect on speech on those topics even if it were not in fact so broad on its face.
Elementarily, of course, even laws that can be interpreted to reach only proscribable
speech or éctivities will fail on this basis if individuals of reasonable intelligence
 might reasonably interpret them as also reaching protected speech. See, e.g., Citizens
United v. Fed. Election Comm’n, 558 U.S. 310, 324 (2010); City of Knoxuville v.
Entm’t Resources LLC, 166 S.W.3d 650, 655—-56 (Tenn. 2005); Am. Show Bar Se-
ries Ine. v. Sullivan Cty., 30 S.W.3d 324, 339 (Tenn. Ct. App. 2000). The Proposed
Rule’s plain terms are amenable to a reasonable interpretation that proscribes Con-
stitutionally protected speech. As such, it cannot be enforced consistently with either
the United States or Tennessee Constitutions and should not be adopted in the first

place.

drawing lines between the protected realm of free exercise and the proscribed realm of estab-
lishment. The Supreme Court’s efforts to balance these interests are not always met with
universal acclaim.
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3. The Proposed Rule Would Violates the Due-Process Rights of Tennessee
Attorneys, because It Is Impermissibly Vague and Indeterminate.

As noted in Part 2.1.1, supra, the Proposed Rule incorporates a number of
terms that have previously been held by courts to be impermissibly vague. “It is a
basic principle of due process that an enactment is void for vagueness if its prohibi-
tions are not clearly defined.” State v. Crank, 468 S.W.3d 15, 22 (Tenn. 2015) (quoi-
ing, ultimately, Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)). Due process
requirements apply to the Rules of Professional Conduct and proceedings under
them. See In re Ruffalo, 390 U.S. 544, 550-51 (1968). The Proposed Rule will subject
Tennessee attorneys to discipline on the basis of prohibitions that are anything but
clearly defined.

For instance, the term harass, without more, has been held unconstitutionally
vague by at least one state court of last resort. See, e.g., Kansas v. Bryan, 910 P.2d
212, 220-21 (Kan. 1996). Derogatory and demeaning are even worse. Those terms
have been recognized, at least in certain contexts, as problematically vague. See Nux-
oll ex rel. Nuxoll v. Indian Prairie School Dist. #204, 523 F.3d 668, 675 (7th Cir.
2008) (“[T]he term ‘derogatory comments’ is unavoidably vague.”); AM. Freedom De-
fensive Initiative v. Metro. Transp. Auth., 880 F. Supp. 2d 456, 477 n.14 (S.D.N.Y.
2012); Am. Postal Workers Union v. Mail Contractors of Am. Inc., No. 1:04-cv-
2094, 2005 WL 8154727, at *4 (N.D. Ga. July 1, 20025) (“The term “derogatory state-
ments” [in a contract] is simply too vague for the court to enforce with any kind of
precision.”); Hinton v. Devine, 633 F. Supp. 1023 (E.D. Pennsylvania 1986) (holding

derogatory by itself unconstitutionally vague); Summit Bank v. Rogers, 206 Cal.
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App.4th 669 (2012) (hoiding prohibition on statements “derogatory to the financial
condition of a bank” facially unconstitutional for vagueness).

“Socioeconomic status” is likely the worst of the bunch. Apparently the ABA
inserted this phrase without recourse to any relevant precedent at all.28 See Andrew
F. Halaby and Brianna L. Long, New Model Rule of Professional Conduct 8.4(g): Leg-
islative History, Enforceability Questions, and a Call for Scholarship, 41 J. Legal Prof.
201, 237 n.174 (2017). The phrase is found in the Federal Sentencing Guidelines, and
courts interpreting them have construed it—in that context, as “refer[ring] to an in-
dividual’s status in society as determined by objective criteria such as education, in-
come, and employment.” United States v. Lopez, 938 F.2d 1293, 1297 (D.C. Cir.
1991). But even if the Lopez definition were adopted—and there is little reason to
think it would govern, it does little to solve the vagueness problem on this point.

What sort of speech might “manifests bias” related to socioeconomic status?
Some commentators have hypothesized likely examples.2? But others abound. Con-
sider the attorney who asks during voir dire, “Some people might be inclined to think

that individuals who receive disability benefits are layabouts and malingerers. Has

" 28 Apparently some examples do in fact exist. Indiana Rule of Professional Conduct 8.4(g)
prohibits “engag[ing] in conduct, in a professional capacity, manifesting ... bias or prejudice
based upon ... socioeconomic status.” Of course, that rule applies only to acts “in a profes-
sional capacity,” not “related to the practice of law,” and has apparently been applied to im-
pose sanctions based on belittling argument in the courtroom. See In re Campiti, 937 N.E.2d
- 340 (Mem.) (Ind. 2009).

© 29 See, e.g., Ronald Rotunda, The ABA’s Control Over What Lawyers Say Around the Water
Cooler, The Harvard Law Record (Oct. 4, 2016), https://tinyurl.com/y9slraox [https:/ti-
nyurl.com/y7rasjxs] (“One lawyer tells another, at the water cooler or a bar association meet-
ing on tax reform, ‘T abhor the idle rich. We should raise capital gains taxes.”).
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anyone ever encountered that sentiment?” Is the attorney’s comment (a) not a viola-
tion of the Proposed Rule because he is not clearly manifesting his own bias or (b) a
violation regardless because it echoes a biased viewpoint that some listeners may find
hurtful to hear and the Proposed Rule does not limit its terms to expressions of the
attorney’s ‘own bias.30 The same question arises if an attorney remarks, in a watex-
cooler conversation, or in a policy discussion concerning public assistance and welfare
reform, “if any man will not work, neither let him eat.” Cf. 2 Thess. 3:10.

Move beyond the context of comments. A number of attorneys enter into a part-
nership agreement that provides that if any of them becomes insolvent or files a pe-
tition in bankruptcy, that the individual shall be thereby disassociated from the firm.
Such clauses are common and are likely perceived to be important stop-loss measures
for partnerships and limited-liability companies. Indeed, bankruptcy is a statutory
basis for disassociation under Tennessee’s Revised Uniform Partnership Act. See
Tenn. Code Ann. § 61-1-601(6)(A). But under the Proposed Rule, do the attorneys
commit an ethical violation for discriminating, prospectively, against any of their
number whose socioeconomic status declines? Or consider that the same partners,
looking for a combination office manager-bookkeeper, refuse to hire in this capacity
an applicant who has filed a series of bankruptey petitions: is this unethical discrim-

ination on the basis of socioeconomic status in violation of Proposed Rule 8.4(g)? Or,

30 Society is perfectly willing, of course, to censure the rhetorical expression of viewpoints
other than the speaker’s. See, e.g., James Schall, The Regensburg Lecture 21-23 (2007)
(discussing the reaction to a speech in September 2006 by Pope Benedict XVI in which, ex-
pressly quoting, he mentioned an inflammatory remark about Islam by a fourteenth-century
figure). The perennial resistance to students reading Huckleberry Finn is a member of the
same species.
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again, the firm declines to obtain bonds for clients from a particular bondsman the
firm believes to be undercapitalized. Without more substantial guidance in the text
of the Proposed Rule, how can any of the foregoing attorneys, operating under it, have
any confidence that his conduct does not constitute an ethical violation? They cannot.

The supposed safety valve for “legitimate advocacy” suffers similarly. We know
that every word in an enactment has some meaning. E.g., State v. Strode, 232
S.W.3d 1, 12 (Tenn. 2007). What does the word legitimate in the Proposed Rule mean?
How is an attorney meant to distinguish between permissible “legitimate advocacy”
and unethical illegitimate advocacy? As one set of commentators has written, using
a hypothetical that has become perhaps obsolete in its particulars in light of Matal
v. Tam, 137 S. Ct. 1744 (2017), but that retains saliency as an illustration of analo-
gous circumstances:

Consider, for example, the litigation in Blackhorse v. Pro-Football, Inc.
(regarding commercial use of the term “redskins”) and In re Tam (re-
garding commercial use of the term “slants”). Detractors of the Wash-
ington, D.C., National Football League franchise’s persistence in using
the former term as its mascot persuaded the United States Trademark
Trial and Appeal Board (“TTAB”) to cancel registration of the franchise’s
federally registered “REDSKINS” marks under Section 2(a) of the fed-
eral Lanham Act ...

It is unclear whether a discipline enforcement agency or court
would view advice or advocacy in support of Pro-Football, Inc., to be “le-
gitimate” under the new model rule. ... Thle] fluidity [arising from the
progression of various pieces of litigation on a topic] marks one difficulty
with the “legitimate” qualifier—lawyers need to make the arguments in

order to change the law, yet the new model rule obstructs novel legal
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arguments. The difficulty is especially pronounced where, as here, the
subject matter is socially, culturally, and politically sensitive. Detrac-
tors of the REDSKINS mark would almost certainly argue that argu-
ments supporting Pro-Football, Inc.’s use of the mark are not “legiti-

mate”; others might disagree.

wXK

[O]ne wonders how the lawyers asked to represent Pro-Football,
Inc., or, for that matter, The Slants, ever comfortably could represent
their clients while laboring under the cloud of a potential disciplinary
complaint that their position is not “legitimate.” This uncertainty is un-
fair to the lawyers, not to mention their clients and the integrity of the

judicial system.
Halaby and Long, 41 J. Legal Prof. at 237—39 (footnotes omitted).3! Stated differently,
~ does “legitimate” mean “for the subjective purpose of making an argument,” or does
it incorporate an element of colorability? Or does it even incorporate some substance
of the anti-discrimination norm, such that advocacy is “legitimate” if close to the line
| between biased and unbiased or demeaning and nondemeaning speech, but “illegiti-
mate” if it deviates by some sufficient quantum from the acceptable line? And will
those be objective or subjective standards?

Nobody knows the answers to those questions. Yet the Proposed Rule cannot
operate in any real-world environment without such answers. And for the answers to
be meaningful, they must inhere in the text of the Rules of Professional Conduct

themselves. It will not do, as some commentators have suggested, for attorneys

81 Professor Halaby and Ms. Long point to other ambiguities: “the terms ‘diversity’ and ‘in-
clusion’ themselves are left undefined.”
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simply to trust that their fellow attorneys will not report them on unreasonable bases
~or that the Bar will readily dismiss such complaints. Cf. Josh Blackman, Reply: A
Pause for State Courts Considering Model Rule 8.4(g): The First Amendment
and “Conduct Related to the Practice of Law,” 30 Geo. J. Legal Ethics 241, 260
(2017) (recounting exchange at the 2016 Federalist Society National Lawyers Con-
vention). As Halaby and Long succinctly noted, “Prosecutorial whim is not the rule of
law.” Halaby and Long, 41 J. Legal Prof. at 241. The confidence that we have in our
system of laws is neither the same as, nor—by design—dependent on, our confidence
in the individuals who enforce them. Such a system is precisely the “rule of men”
against which the Framers erected the bulwarks of the Republic.

If men were angels, no government would be necessary. If angels were
to govern men, neither external nor internal controls on government
would be necessary. In framing a government which is to be adminis-
tered by men over men, the great difficulty lies in this: You must first
enable the government to control the governed; and in the next place,

oblige it to control itself.
The Federalist No. 51 (James Madison).

If defense of the Proposed Rule depends not on an appeal to its objective terms,
but on an appeal to the trustworthiness of the persons charged with enforcing it, then
it is simply indefensible. The rule of law requires that we have laws that can be read
and whose content can be ascertained and applied irrespective of whether those
charged with enforcing them be sages or scoundrels. Because the Proposed Rule does
not appear to meet this standard, it would be a bad law. Because it appears to fail the

standard by a significant margin, its enforcement would violate the due process
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~ clause of the Fourteenth Amendment and Article I, Section 8, of the Tennessee Con-

stitution. It should not be adopted.

4. Even Were It Constitutional, the Proposed Rule Would Represent an
Undesirable Act of Policymaking.

Even if there were not significant Constitutional objections to the Proposed
Rule, it would still not warrant adoption by the Court. This is so for at least three
reasons. First, as the discussion in Parts 2 and 3 should have highlighted, the Pro-
posed Rule is inartfully drafted. Two, the Proposed Rule’s breadth may generate
needless controversy under Article IT of the Tennessee Constitution,3? controversy
avoidable by way of better rulemaking. Third, the Proposed Rule will enforce on Ten-
nessee attorneys antidiscrimination mandates that have no analogue elsewhere in
Tennessee law.

Well-drafted rules of law say what they mean and mean what they say. The
Proposed Rule and its comments, however, repeatedly fall over themselves in an at-
tempt to expand and contract éach other. The cumulative effect yields a contradictory
patchwork: take the rule’s plain text, but ignore it sometimes, maybe, when the com-
ment says so. Cf., e.g., Carson Creek Vacation Resorts v. Dep’t of Revenue, 865
| S.W.2d 1, 2 (Tenn. 1993) (“Where the language contained within the four corners of
a statute is plain, clear, and unambiguous and the enactment is within legislative

competency, ‘the duty of the courts is simple and obvious, namely, to say sic lex

32 The Montana State legislature, for instance, adopted a joint resolution finding that Model
Rule 8.4(g) impermissibly invaded the province of the legislature by, inter alia, “imposing a
speech code on attorneys.” Mont. Bill No.SJ15, available at http://leg.mt.gov/bills/2017/bill-
pdf/SJ0015.pdf.
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scripta, and obey it.”). The whole enterprise yields an indeterminate mess, something
out of H.L.A. Hart’s own personal hell. The tension between the plain text of the Pro-
posed Rule and the obviously drawn-by-committee comments desighed to make the
text appear palatable to various constituencies points to the conclusion that the Pro-
posed Rule is simply no;c well drawn.

Most fundamentally, however, the Proposed Rule needlessly embroils the Court
in ongoing cultural and social debates in this country in ways that have little, funda-
mentally, to do with the fitness of persons to practice law. Rather, the Proposed Rule
reflects a transparent attempt to have the Court take sides in those debates in a far
more pervasive manner than it could ever hope to do by deciding a case. An ethics
regulation of the breadth seen in the Proposed Rule is not necessary to clamp down
on workplace violence, sexual predation, shocking and boorish behavior by attorneys
in the course of judicial proceedings, or unlawful employment practices by law firms.
An ethics regulation of this type is needed (so to speak), rather, to rope the legal
profession into line behind the kind of vision of the post-modern secularist society for
which the American Bar Association serves as an echo chamber. Based on the reports,
not a single delegate spoke against the final adoption of Model Rule 8.4(g) in the
ABA’s House of Delegates. Yet the opposition to its adoption in the several states has
been significant.

The judiciary and the bar should demand that attorneys display personal integ-
rity and trustworthiness, and that they display courtesy, decorum, and restraint in

the courtroom; nor should the law look with indifference on the attorney who uses the
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press outside the courthouse to cast reckless and self-interested aspersions on the
process that occurs inside it. But for the Court to insist that attorneys tow a party
line on a wide array of philosophical issues, especially in contexts without clients and
outside the confines of judicial proceedings, is for it to impose an obligation that few
law-school graduates could have imagined they would be undertaking when they
raised their hands and entered into this profession. We swore to uphold the Consti-
tution, not conform to what the ABA might someday decide to make its preferred
views on gender identity.

The bar may be a confraternity, but it is not a religious order; the philosophical
obligations imposed on its members have generally been no more than to agree to do
what lawyers do: argue honestly within the system. Proposed Rule 8;4(g), by contrast,
has the definite odor, and all the charm, of the Test Acts. See, e.g., Corporations Act
1661, 13 Cha. IT c. 1 § 9.33 The Court should not place its thumb on the scales of civil
discourse in this fashion, especially when certain of the positions it proposes to sup-
port do not enjoy support elsewhere in Tennessee public policy.

It should be especially loath to do so at a time when interests on one side of the
cultural discourse in this country have made clear their opposition not only to the

cultural traditionalist’s viewpoints on their merits, but indeed to the participation in

33 The Treason Act of 1547 may be more precisely analogous, although there is little comfort
in the distinction. See 1 Ed. VI c. 12 §§ 6. (“(I]f any person ... by open preaching, express
words or sayings, do affirm or set forth that the King ... is not, or ought not to be supreme
head in earth of the church of England ..., immediately under God, ... that then every such
offender ... shall lose and forfeit to the King all his ... goods and chattels, and also shall have
and suffer imprisonment of his ... bod[y], at the King’s will and pleasure.”). If you wrote it
down, the penalty was forfeiture and death. See id. § 7.

{00115994.DOCX / ver:12 } -35-



public life of any individual dedicated to a belief in transcendent realities. Senator
‘Diane Feinstein made headlines in September 2017 for what many saw as her Know-
Nothing grilling of judicial nominee Amy Coney Barrett during the latter’s confirma-
tion hearings. When the Senator’s expression of skepticism at Professor Barrett’s
ability to apply the law, rather than her religious beliefs, as the rule of decision in
cases sparked inquiry from journalists, her office defended the remarks by pointing
to speeches and articles by Professor Barrett. Specifically, her office cited pieces in
which Professor Barret had encouraged attorneys and law students to use their legal
training for the service of others in light of their duties towards God. See Alexandra
DeSanctis, Dianne Feinstein Attacks Judicial Nominee’s Catholic Faith, The Corner
(Sept. 6, 7, 12, 2017), https:/tinyurl.com/ycxcgegh [https:/tinyurl.com/ y987g90e].
The mere fact that Professor Barrett had attempted to motivate attorneys to do good
work by appealing to the transcendent rendered her at least suspect, if not downright
unfit, to sit on the federal bench.

Yet the idea that there exist transcendent realities of which individuals should
take account is one that still matters to many Tennesseans, attorneys among them.
The Proposed Rule appears to have the intent, and may likely have the effect, of mar-
ginalizing those ideas within the legal community and, thus, within society as a
whole. It thus poses not merely a threat to the views and beliefs of numerous Tennes-
seans, but to the essence of classical liberalism that—we have long been led to believe,
at least—underlies the American experifnent itself. See Marc DeGirolami, #Never-

Liberal, Mirror of Justice (May 10, 2016), https:/tinyurl.com/hzklpr3; Smith, supra
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note 25. The Court should reaffirm that vision of our republic by rejecting the Pro-

posed Rule.

5. Conclusion.
For all of the foregoing reasons, the undersigned respectfully request that the
Petition for the Adoption of a New Tennessee Supreme Court Rule 8, RPC 8.4(g) be

denied.

Respectfully submitted,

s/ Paul J. Krog
Paul J. Krog (BPR No. 29263)

s/ Gregory C. Krog dJr.

Gregory C. Krog, Jr. (BPR No. 11029)
Law Office of Gregory C. Krog, Jr.
840 Valleybrook

Memphis, TN 38120

(901) 683-9080 (office)

(901) 652-7642 (mobile)

(901) 685-2824 (fax)

s/ Nicholas D. Bulso
Nicholas D. Bulso (BPR No. 35407)

{00115994.DOCX / ver:12 } -37-



Judge Robert L. Childers (ret)
Arbitration and Mediation
4100 Goodlett Place
Memphis, Tennessee 38117-3620

March, 20 2018

The Honorable Jeffrey S. Bivins, Chief Justice
The Honorable Cornelia A. Clark, Justice

The Honorable Sharon G. Lee, Justice

The Honorable Holly Kirby, Justice

The Honorable Roger A. Page, Justice

Attn: James M. Hivner, Clerk
Tennessee Appellate Courts

100 Supreme Court Building

401 7" Avenue North

Nashville, Tennessee 37219-1407

FILED
MAR 2 1 2018

Rec'd By

Clerk of the Appellate Co
L urts
—_r 1l

IN RE: PETITION FOR THE ADOPTION OF A NEW TENN. SUP. CT. R. 8.4(g)

No.. ADM2017-02244, Ins the Supreme Court of Tennessee

To the Honorable Justices of the Supreme Court:

I am writing to oppose the Court’s adoption of proposed Rule 8.4(g) in Tennessee for the

following reasons:

1. There is no demonstrated need for a black letter rule regulating this wide range of conduct
of lawyers. I believe the existing RPC 8.4(d) and Comment 3 adequately address

discrimination in the practice of law;
2. It would infringe upon the First Amendment;

3. It is overly broad;

4. It would punish for mere negligent, unintentional conduct; and

5. It broadens the definition of the practice of law far beyond both the statutory definition and
the definition currently spelled out in Supreme Court Rule 9. Proposed Comment [4]

provides:

“Conductrelated to the practice of law includes representing clients; interacting with
witnesses, coworkers, court personnel, lawyers, and others while engaged in the
practice of law; operating or managing a law firm or law practice; and participating
in bar association, business or social activities in connection with the practice of law




...” (Emphasis added)

One could make the argument that any activity involving a lawyer is “in connection with the
practice of law” simply because a lawyer has a license to practice law. Further, it would also
arguably restrict lawyers from engaging in social clubs or other organizations, if the social club or
organization displays any signs of discrimination in its membership policies.

T'have read and agree with the excellent points expressed in Attorney Charles L. Trotter Jr.’s
March 6, 2018 letter. His comment on page 4 of his letter is particularly noteworthy regarding the
question asked of the representative of the Disciplinary Counsel’s office during a meeting of the
TBA Standing Committee on Ethics and Professional Responsibility. When asked whether
Discipline Counsel saw any evidence of problems in Tennessee of the kind envisioned by the
proposed rule change, such that a rule change like the one being discussed was necessary, the
representative from Discipline Counsel responded that there is no evidence.

I trust the Supreme Court will require the Petitioners to produce evidence to support their
assertion in the Petition that the proposed change is necessary for our state, the same as is required
for petitions in any court of law.

I believe it is also noteworthy that to date only one state has seen fit to adopt the ABA Model
Rule on this issue. Several other states either through the highest court in the state, the Bar
Association or through other means have seen fit not to adopt such a rule as is being proposed by the
Petitioners. I trust that the Supreme Court will move cautiously on this issue and will not adopt it
unless the Petitioners can show strong evidence such a rule is necessary in Tennessee, particularly
since the adoption of such a rule would have serious implications on First Amendment rights.

I respectfully urge the Court to deny the Petition.
Sincerely yours,

/s/ Robert L. Childers




appellatecourtclerk - Comments re: No. ADM2017-02244 (IN RE: PETITION FOR THE
ADOPTION OF A NEW TENN. SUP. CT. R. 8, RPC 8.4(g))
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From: Tyler Brooks <tbrooks@thomasmore.org>

To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>

Date: 3/21/2018 3:09 PM

Subject: Comments re: No. ADM2017-02244 (IN RE: PETITION FOR THE ADOPTION

OF A NEW TENN. SUP. CT. R. 8, RPC 8.4(g))
Attachments: OPP TO TENN ETHICS RULE.pdf

Dear Mr. Hivner,

Attached please find comments from the Thomas More Law Center respectfully opposing the
adoption of the proposed new Rule 8.4(g) of the Tennessee Rules of Professional Conduct. Please
do not hesitate to contact us if you have any questions or concerns. Thank you very much for your
time and assistance.

Respectfully, F ‘ L E D

B. Tyler Brooks MAR 212018
Senior Trial Counsel* Clerk of the Appellate Courts
THOMAS MORE LAW CENTER Rec'd By L VD

Cell: 336.707.8855

* Admitted to practice law in Tennessee, North Carolina, and South Carolina. Not admitted to practice law
in Michigan.

Confidentiality Notice. The information contained in this e-mail and any accompanying attachments are
intended only for the use of the intended recipient and may be confidential and/or privileged. If any reader of
this communication is not the intended recipient, unauthorized use, disclosure, and copying are strictly
prohibited and may be unlawful. If you have received this communication in error, please immediately
notify the sender by return e-mail, or call 734-930-7150, and delete the original message and all copies from
your system. Thank you.




THOMAS MORE
' Law Center
“The Sword and Shield for People of Faith” Richard Thompson
President & Chief Counsel
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James M. Hivner, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

Re: IN RE: PETITION FOR THE ADOPTION OF A
NEW TENN. SUP. CT. R. 8, RPC 8.4(g)

In the Supreme Court of Tennessee at
Nashville, No. ADM2017-02244

To THE HONORABLE JUSTICES OF THE TENNESSEE SUPREME COURT:

Pursuant to this Court’s Order in matter No. ADM2017-02244,
entered November 21, 2017, the Thomas More Law Center (“TMLC”)
hereby files these written comments opposing adoption of the proposed
new Tennessee Supreme Court Rule 8, RPC 8.4(g) (hereinafter “new RPC
8.4(g)” or “new rule”), that was submitted for the Court’s consideration
by a joint petition of the Tennessee Board of Professional Responsibility
- and the Tennessee Bar Association on November 15, 2017. For the
reasons set forth below, TMLC vigorously opposes this Court’s adoption
of new RPC 8.4(g) and respectfully urges this Court to reject it.

www.thomasmore.org

24 Frank Lloyd Wright Drive ¢ Ann Arbor, MI 48106 * Phone: 734-827-2001 « Fax: 734-930-7160



TMLC has an interest in strongly opposing the proposed new rule.
First, TMLC defends and promotes America’s Judeo-Christian heritage
and moral values, including the religious freedom of Christians, time-
 honored family values, and the sanctity of human life. It supports a
strong national defense and an independent and sovereign United States.
TMLC accomplishes its mission through litigation, education, and
related activities. It does not charge for its services. TMLC is supported
by contributions from individuals, corporations, and foundations, and is
recognized by the IRS as a section 501(c)(3) organization. New RPC
8.4(g) would strike at the heart of organizations, like TMLC, whose
mission and scope of practice are grounded in religious and moral values.

Additionally, TMLC'’s undersigned Senior Trial Counsel has been
 an active member of the Tennessee bar since 2006 and a member of the
bar of the United States District Court for the Western District of
Tennessee since 2011. Similarly, TMLC President and Chief Counsel
Richard Thompson and TMLC Trial Counsel Kate Oliveri are both
regular members of the bar of the United States District Court for the
Western District of Tennessee. Through Senate Joint Resolution 467
(2015), the Tennessee General Assembly designated TMLC as its counsel
for purposes of pursuing certain litigation against the United States
government, which was filed in the Western District of Tennessee. See
State of Tennessee v. United States Department of State, Case No. 1:17-
cv-01040-STA-egb (W.D. Tenn.). The Western District of Tennessee’s
Local Rules incorporate by reference Tennessee’s Rules of Professional
Conduct.! See W.D. Tenn. L.R. 83.4(c). Therefore, TMLC and its
attorneys possess a direct interest in the cause of protecting the free
speech and free exercise rights of Tennessee attorneys.2

1 The local rules for the Middle and Eastern Districts likewise require adherence to
the Tennessee Rules of Professional Conduct. See M.D. Tenn. L.R. 83.01(e) and E.D.
Tenn. L.R. 83.6.

2 This Court has already received many excellent and well-reasoned comments from
numerous individual attorneys and organizations noting the many flaws in new RPC
8.4(g) and thus urging its rejection. TMLC will avoid repeating several points already
made and focus on certain issues that it believes merit further discussion.

2




SUMMARY

The proposed rule is a direct affront to the First Amendment of the
U.S. Constitution and to Article I, §§ 3 and 19, of the Tennessee
Constitution that will assuredly invite litigation challenging its
constitutionality without conferring any countervailing benefit to the bar
or the public. New RPC 8.4(g) would empower the State to police the
speech, expressive conduct, and religious activities of attorneys under the
guise of combating discrimination and harassment. Indeed, if adopted,
such a code would suppress and chill speech and other protected
activities, including core political speech, because of its content and
viewpoint and would inhibit the free exercise of an attorney’s religious
beliefs. Not only would faith-based law firms and similar organizations
fall within the crosshairs of new RPC 8.4(g), but ordinary attorneys could
. be targeted whenever someone somewhere is offended by something they
have said or done and the offended party proceeds to file an ethics
complaint.

This Court’s interest in upholding the integrity of the legal
profession and in securing the public’s right to an honest and ethical bar
- 1s unquestioned. This sacred and time-honored duty, however, should
not be sullied by adopting a rule that would inject the Court into the
vicissitudes of the culture wars.

Because new RPC 8.4(g) is both unconstitutional and wholly
unnecessary, TMLC respectfully urges this Court to follow the recent
example set by the Supreme Court of South Carolina and by legal
stakeholders in other states and reject adoption of new RPC 8.4(g).



ARGUMENT

I NEW RPC 8.4(g) PROSCRIBES PROTECTED SPEECH
AND THE RELIGIOUS FREEDOM OF ATTORNEYS IN
VIOLATION OF THE UNITED STATES AND TENNESSEE
CONSTITUTIONS.

A.New RPC 8.4(g) Broadly Prohibits Attorneys From
Engaging In Constitutionally-Protected Speech And
Conduct.

There can be no avoiding that new RPC 8.4(g) uses governmental
power to censor and suppress speech. By its very terms, RPC 8.4(g)
addresses “harmful verbal . . . conduct that manifests bias or prejudice
towards others” and “derogatory or demeaning verbal . . . conduct.” See
Cmt. [3] to New RPC 8.4(g). Such speech would become impermissible
when “the lawyer knows or reasonably should know [it] is harassment or
discrimination on the basis of race, sex, religion, national origin,
ethnicity, disability, age, sexual orientation, gender identity, marital
status, or socioeconomic status[.]” New RPC 8.4(g). Stated differently,
Tennessee lawyers would become subject to a speech code. See, e.g.,
Eugene Volokh, A speech code for lawyers, banning viewpoints that
express ‘bias,’ including in law-related social activities, The Volokh
Conspiracy (Aug. 10, 2016), avatlable at
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2016/08/
10/a-speech-code-for-lawyers-banning-viewpoints-that-express-bias-
including-in-law-related-social-activities-2/?utm_term=.4548d388fed0
(last visited Mar. 21, 2018) (“My inference is that the ABA wants to do
exactly what the text calls for: limit lawyers’ expression of viewpoints
that it disapproves of.”).

To purportedly mitigate the harshness of this prohibition, new RPC
- 8.4(g) includes some exceptions. These exceptions, though, are so
narrow, cabined, and ambiguous as to leave attorneys with only a
woefully emaciated version of their constitutional rights. What is more
telling, though, is that the comments to the new rule take great pains to
permit expressions that are politically favored. Thus, it is said that




“[llawyers may engage in conduct undertaken to promote diversity and
inclusion without violating this Rule by, for example, implementing
initiatives aimed at recruiting, hiring, retaining, and advancing diverse
employees or sponsoring diverse law student organizations.” Cmt. [4] to
RPC 8.4(g). Apparently, then, a lawyer in a firm partners’ meeting could
advocate that the firm to do more to hire minority attorneys without
running afoul of this rule. An attorney in the same meeting who
disagreed by stating her sincere belief that the firm’s diversity plan is
already working well could, however, be sanctioned.

This one example shows that new RPC 8.4(g) creates restrictions
based on the content and, moreover, the viewpoint of speech that cannot
pass constitutional muster. Laws “that target speech based on its
communicative content—are presumptively unconstitutional and may be
- justified only if the government” satisfies strict scrutiny, which requires
- the government, not the speaker, to “prove[] that [its restrictions] are
narrowly tailored to serve compelling state interests.” Reed v. Town of
Gilbert, 135 S. Ct. 2218, 2226 (2015) (citations omitted). A regulation
restricting speech is content based if it “applies to particular speech
because of the topic discussed or the idea or message expressed.” Id. at
2227 (citations omitted); see United States v. Marcavage, 609 F.3d 264,
279 (3d Cir. 2010) (“Content-based restrictions . . . encompass restrictions
not only on ‘particular viewpoints’ but also ‘an entire topic.”) (citing
Consol. Edison Co. v. Public Serv. Comm’n, 447 U.S. 530, 537 (1980)).
“Government discrimination among viewpoints—or the regulation of
speech based on the specific motivating ideology or the opinion or
- perspective of the speaker—is a more blatant and egregious form of
content discrimination. But it is well established that the First
Amendment’s hostility to content-based regulation extends not only to
restrictions on particular viewpoints, but also to prohibition of public
discussion of an entire topic.” Reed, 135 S. Ct. at 2230 (internal quotation
- marks and citations omitted).

The test of strict scrutiny is one that the joint petition for new RPC
8.4(g) flunks. There is no evidence that any new version of RPC 8.4(g) is
needed to combat invidious discrimination, let alone a new rule that is as
restrictive as the one currently being considered; nor is there evidence
that other less restrictive means of combating such discrimination have
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been tried and found wanting. To the contrary, new RPC 8.4(g) is a
blatant attempt to suppress certain points of view, which is a power no
government possesses. See, e.g., Police Dep’t of Chicago v. Mosley, 408
- U.S. 92, 95 (1972) (citations omitted) (“[A]lbove all else, the First
Amendment means that government has no power to restrict expression
because of its message, its ideas, its subject matter, or its content.”).

B. The Terms Of The New Rule Are Overbroad, Vague,
And Ambiguous.

In creating a lawyer speech code, new RPC 8.4(g) traffics in terms
whose meanings are expansive and not capable of ready definition. Other
opponents of new RPC 8.4(g) have already filed comments explaining
very well how the terms used by the proposed new rule are
unconstitutionally vague and ambiguous and how it would impose
restrictions that are vastly overbroad. It should be added, though, that
even terms whose meaning might seem settled now can later be turned
on their heads.

A few years ago, not many would have surmised that using an
“incorrect pronoun” when referring to another person could be considered
harassment or discrimination. Likewise, only recently did it become
thinkable to argue that the term “sex” as used in federal law, including
Title IX, should be understood to mean “gender identity,” with the failure
to accordingly accommodate being deemed a violation of federal civil
rights protections. See, e.g., G. G. v. Gloucester Cnty. Sch. Bd., 822 F.3d
709, 719-25 (4th Cir. 2016); see also Carcario v. McCrory, 203 F. Supp. 3d
615, 632-39 (M.D.N.C. 2016).

Thus, under the pretext of prohibiting “discrimination” and
“harassment,” new RPC 8.4(g) in fact creates an open-ended standard.
- The definitions of its terms would not be fixed, but could in fact change,
always susceptible of being weaponized at will against ideological
opponents. Tennessee attorneys deserve better than to have their
licenses and livelihoods placed at the mercy of political winds.




IL. NEW RPC 8.4(g) STRIKES AT THE HEART OF FAITH-
BASED LEGAL ORGANIZATIONS AND WOULD CHILL
CONSTITUTIONALLY PROTECTED ACTIVITIES OF
ATTORNEYS IN GENERAL.

A.The New Rule Would Interfere With The Operation
Of Faith-Based Law Firms And Related Legal
Organizations.

Many legal organizations, like TMLC, exist as part of a religious
ministry or other faith-based mission. Thus, for example, TMLC
- expressly advocates for Judeo-Christian values, including many beliefs
that have come to be unpopular in certain politically-influential circles.
For example, it supports the belief that marriage is limited to one man
and one woman. It also opposes special protections for individuals based
on the person’s sexual orientation. State ethics rules have no power to
compel such organizations to change their religious beliefs and thus their
mission. See, e.g., Gentile v. State Bar of Nev., 501 U.S. 1030, 1054 (1991)
(“[Dlisciplinary rules governing the legal profession cannot punish
activity protected by the First Amendment.”). New RPC 8.4(g), however,
makes no attempt to recognize the constitutional protections afforded to
these legal organizations.

B.The New Rule Would Chill The Speech Of All
Attorneys.

The vast majority of attorneys not practicing with such faith-based
firms are at an even greater risk from new RPC 8.4(g). Whatever
qualifies as “related to the practice of law” would hereafter have to be
compliant with new RPC 8.4(g), but not even actual compliance would be
enough. The proposed rule, with all of its vagaries, would be suspended
over an attorney’s head, causing self-censorship and disinclination to
undertake potentially controversial positions. After investing years of
study and financial resources in law school and working hard to establish
a practice and professional reputation, an attorney could one day face
discipline for engaging in conduct that today is uncontroversial. Simply
having to defend oneself against such allegations, likely expending large
amounts of time and money in the process, is a deterrent that chills.
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“That this Court will ultimately vindicate if his speech is constitutionally
protected is of little consequence—for the value of a sword of Damocles is
that it hangs—not that it drops.” Arnette v. Kennedy, 416 U.S. 134, 231
- (1974) Marshall, J., dissenting).

This chilling effect would be particularly pronounced when an
attorney decides whether to join faith-based organizations. For example,
the Christian Legal Society requires its members to adhere to certain
religious tenets, including beliefs in the Holy Trinity and the Bible as the
inspired Word of God. See, e.g., CLS Membership Form, available at
https://www.christianlegalsociety.org/sites/default/files/site_files/2017_C
LS_NewMember_Form.pdf (last visited Mar. 21, 2018). That an attorney
would have to pause before joining such an organization to consider how
professing standard Christian beliefs would square with new RPC 8.4(g)
shows the alarming effect it would have on both free speech and the free
exercise of religion.

III. NEW RPC 8.4(g) IS UNNECESSARY AND UNWORKABLE
AND WOULD INJECT THIS COURT INTO THE
CULTURE WARS.

A. There Is No Demonstrated Need For New RPC 8.4(g).

Even apart from the countless constitutional infirmities present in
new RPC 8.4(g), the petition for its adoption faces a further substantial
problem: no evidence for its need.

As to regulation of attorneys and firms in their capacities as
employers, there are already myriad statutes governing this activity.
Title VII of the Civil Rights Act of 1964 makes illegal discrimination
based on “race, color, religion, sex, or national origin” by employers of 15
or more employees. 42 U.S.C. § 2000e-2(a). Similarly, the Americans
with Disabilities Act, 42 U.S.C. § 12101 et seq., the Age Discrimination
in Employment Act, 29 U.S.C. § 621 et seq., and the Tennessee Human
Rights Act, Tenn. Code Ann. § 4-21-101 et seq., impose additional
restrictions on discriminatory employment practices. Furthermore, law
firms that contract with governmental entities are often subject to non-
discrimination requirements, and corporate clients likewise often
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contractually require their attorneys to adhere to certain standards
- related to diversity and non-discrimination. There is no claim here that
there exists an epidemic of employment discrimination by lawyers and
firms. To the contrary, what the proponents of new RPC 8.4(g) seem to
desire is to regulate far more subtle conduct that would not qualify as
employment discrimination in any context.

RPC 8.4(g) would, of course, also extend to an attorney’s
interactions with all manner of individuals, not just employees. Again,
however, the question arises as to what epidemic of misconduct warrants
such a draconian response. Indeed, for that matter, it is curious why only
certain types of misconduct earn review by disciplinary authorities—
namely, misconduct based on certain personal attributes—whereas as
others do not. For example, it can be readily agreed that attorneys ought
to refrain from calling one another vulgar names during a break in a
deposition. New RPC 8.4(g), however, would only deem such conduct a
matter for disciplinary action if the name calling was based on one of the
protected categories set forth in the new rule. This distinction illustrates
that new RPC 8.4(g) is less about elevating the standards of the
profession than it is about setting up special ideologically-based
protections.

Finally, even assuming there is a problem to be addressed in the
bar, less drastic measures could first be tried. For example, attorneys
- could be required to take a course in diversity as part of their continuing
legal education obligations. Even this idea is likely a solution in search
of a problem, but at least it would not come at the price of constitutional
liberties.3

B. This Court Should Follow The Example Of Other
Authorities That Have Rejected New RPC 8.4(g).

The respect lawyers accord to the Rules of Professional Conduct
should not be diminished by allowing them to become weapons in the
culture wars. Numerous other authorities have recognized that the rules
of attorney ethics are no place for a requirement like new RPC 8.4(g).

8 To be clear, TMLC submits that the modifications proposed by Professor Blackman
do not remedy the numerous defects present in new RPC 8.4(g).
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See, e.g., Order of June 20, 2017, Re: Proposed Amends. to Rule 8.4 of the
Rules of Prof’l Conduct, S.C. Supreme Court Appellate Case No. 2017-
000498, available  at https://www.sccourts.org/whatsnew/
displaywhatsnew.cfm?indexID=2210 (last visited Mar. 21, 2018)
(“Following review, this Court declines to incorporate the ABA Model
Rule within Rule 8.4, RPC, as requested by the ABA.”); Tex. Att'y Gen.
Op. No. KP-0123, dated Dec. 20, 2016, https://www.texasattorneygeneral
.gov/opinions/opinions/51paxton/op/2016/kp0123.pdf (last visited Mar.
21, 2018).

, “If there is any fixed star in our constitutional constellation, it is

that no official, high or petty, can prescribe what shall be orthodox in
politics, nationalism, religion, or other matters of opinion or force citizens
to confess by word or act their faith therein.” W. Va. State Bd. of Educ.
v. Barnette, 319 U.S. 624, 642 (1948). Justice Jackson’s stirring words
are as valid today as they were when written for the Supreme Court in
1943. Accordingly, in the contest of ideas, “the remedy . . . is more
speech, not enforced silence.” Whitney v. California, 274 U.S. 357, 377
(1927) (Brandeis, J., concurring); see Citizens United v. FEC, 558 U.S.
310, 361 (2010) (“[I]t is our law and our tradition that more speech, not
less, is the governing rule.”). New RPC 8.4(g), however, enforces silence
where debate should be encouraged and, moreover, is constitutionally
protected.

CONCLUSION

A lawyer does not, by mere virtue of holding a law license, forfeit
her right to speak freely and adhere to the political, moral, social, and
religious beliefs her conscience compels her to follow. Sadly, new RPC
8.g(4) ignores these principles and instead embraces a speech code that
seeks to impose ideological conformity on a profession that has for
centuries been at the forefront of championing challenging ideas. Qur
profession and the public we serve deserve better than new RPC 8.4(g).

For the foregoing reasons, the Thomas More Law Center and
undersigned counsel respectfully urge rejection of new RPC 8.4(g).
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Respectfully submitted,

THOMAS MORE LAW CENTER

BY: /s/B. Tyler Brooks
B. Tyler Brooks

Tennessee BPR No. 025291*
24 Frank Lloyd Wright Drive
Suite J 3200

Ann Arbor, Michigan 48106
(734) 827-2001
tbrooks@thomasmore.org

*Admitted to practice law in
Tennessee, North Carolina, and South
Carolina. Not admitted to practice law
in Michigan.
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From: "Tucker, Tina L." <TTucker@chamblisslaw.com>

To: "appellatecourtclerk@tncourts.gov'" <appellatecourtclerk@tncourts.gov>
Date: 3/21/2018 4:05 PM

Subject: Alternative Comment to Proposed Rule 8.4

Cce: "Kinard, Nate L." <NKinard@chamblisslaw.com>

Attachments: CBS_CHA-#3289584-v2-Alternative_Comment_to_Proposed_Rule_8_4(g).pdf

Please find attached our Alternative Comment to Proposed Rule 8.4.

Thank you,
Nate L. Kinard

Tina L. Tucker F I L E D

Legal Assistant to Stephen D. Barham, Jeffrey W. Maddux,

& Hugh J. Moore : MAR 2 12018
Clerk of the Appaliata Courts
: Rec'd By __(_,_m_mm
Chambliss, Bahner & Stophel, P.C.
Liberty Tower
605 Chestnut Street, Suite 1700
Chattanooga, TN 37450

P (423) 321-0401
F (423) 508-1401
ttucker@chamblisslaw.com | www.chamblisslaw.com
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This transmission is confidential and may be privileged or proprietary. If you are not the intended
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Personal messages and attachments express the views of the sender and are not to be attributed to
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Clerk of the Appellate Courts
- IN THE SUPREME COURT OF TENNESSEE Rec'd By ton

AT NASHVILLE

IN RE: PETITION FOR THE ADOPTION OF A NEW
TENN. SUP. CT. R. 8, RPC 8.4(g)

No. ADM2017-02244

COMMENT

Timothy M. Gibbons and Nathan L. Kinard, of the Chattanooga bar, files this comment
pursuant to this Court’s November 21, 2017 Order. Proposed Rule of Professional Conduct
8.4(g) is not within the sphere of this Court's appropriate authority to regulate our profession.

The authority to regulate the legal profession is a byproduct of the judiciary's inherent
authority over Tennessee's courts. The self-evident core of that power, therefore, is to prevent
disruption of the court's truth-discerning purpose. Quite near to that core is the need to protect
clients from incompetent, dishonest counsel, otherwise the courts would offer no safe haven to
those seeking justice. Other rules lie further from the central purpose of the rules, but in general
serve the two dominant needs to protect the courts and protect those who come before the courts.

Some matters are so distant from the courts' duty to regulate that they may be suitable for
admonishment or aspiration, but not coercion. The Preamble to the Rules acknowledges this
truth: "[A] lawyer is also guided by personal conscience and the approbation of professional
peers." Consider Rule 6.1. To condition a lawyer's right to practice his or her chosen profession
on charity, though perhaps socially desirable, is beyond what an unelected judiciary ought to
require.

Similarly, Proposed Rule 8.4(g) is beyond what is appropriate for this Court to enforce by
law. True, part of the proposed rule's ambit is discrimination or harassment prejudicial to the
administration of justice, but that is prohibited already by Rule 8.4(d).

The parallels between the proposed rule and existing legislation is apparent. While that
may suggest that the proposed rule is wise social policy, it does not follow that this Court should
~ thereby be emboldened to import those concepts into professional discipline. The opposite may
be true. Legislators are elected and have the mandate to regulate health, safety, and morals,
unlike this Court.

Adopting the Proposed Rule invites dragging controversial questions of conscience into
professional disciplinary proceedings. A striking case from Canada justifies this fear. Several
years ago, Trinity Western University in British Columbia opened a law school. The law
societies of three provinces passed resolutions that the new school's graduates could not practice
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in their provinces. At least one province expressly stated its decision had nothing to do with

- competence, but that the new school had a covenant which required students to confine sexual
relations to heterosexual marriage. This was, according to those law societies, in violation of
Canada's equal protection guarantee, and as the entities tasked with regulating the legal
profession, they had to act.! The case is now before the Supreme Court of Canada.

The Canadian law societies turned professional regulation into a forum for venting the
controversial issues of the day. The proposed rule invites precisely those kinds of questions to
be litigated before the Board of Professional Responsibility and ultimately this Court. Are not
those kinds of questions best left to the legislature?

It is wise to remember that not all that is good must be required, and not all that is bad
must be prohibited. The proposed rule strays far from the courts' central purposes of protecting
the courts and protecting clients. The appropriate locus for the matters covered by the proposed
rule is not before the Board of Professional Responsibility, and for that reason, the undersigned
respectfully oppose the proposed rule.

Respectfully submitted,

CHAMBLISS, BAHNER & STOPHEL, P.C.

By: /s/Nate L. Kinard

Nate L. Kinard, BPR No. 035721
Telephone: 423.757.0231
Facsimile: 423.508.1231

By: /s/Timothy M. Gibbons

Timothy M. Gibbons, BPR No. 014860
Telephone: 423.757.0265
Facsimile: 423.508.1265

Chestnut Street, Suite 1700
Liberty Tower
Chattanooga, TN 37450

! See generally Trinity W. Univ. v. The Law Soc’y of British Columbia, 2016 BCCA 423 (Nov. 1, 2016), available at
https://www.lawsociety .bc.ca/Website/media/Shared/docs/newsroom/TWU-LSBC-BCAA-reasons.pdf.
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From: "Kuo, Eileen (Memphis)" <Eileen.Kuo@jacksonlewis.com>

To: "appellatecourtclerk@tncourts.gov" <appellatecourtclerk@tncourts.gov>
Date: 3/21/2018 9:28 AM

Subject: ADM?2017-02244, Tenn. Sup. Ct. R. 8, 8.4(g)

Attachments: Letter re Rule 8.4(g) 3-21-2018.pdf

Mr. Hivner:

Please find attached a comment by the Association for Women Attorneys regarding ADM2017-02244,
Tenn. Sup. Ct. R. 8, 8.4(g).

Sincerely,

Eileen Kuo F | L E D

Eileen Kuo :

Attorney at Law MAR 2 12018

Jackson Lewis P.C. Cler'k of the gppellate Courts
Rec'd By

999 Shady Grove Road

Suite 110

Memphis, TN 38120

Direct: (901) 462-2615 | Main: (901) 462-2600

Eileen.Kuo@jacksonlewis.com | www.jacksonlewis.com

Jackson Lewis P.C. is included in the AmLaw 100 law firm ranking and is a proud member of the CEO
Action for Diversity and Inclusion initiative

Confidentiality Note: This e-mail, and any attachment to it, contains privileged and confidential information intended only for the use of the
individual(s) or entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent responsible for
delivering it to the intended recipient, you are hereby notified that reading it is strictly prohibited. If you have received this e-mail in error, please
immediately return it to the sender and delete it from your system. Thank you.
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ATTORNEYS Clerk of the Appeliate Courts
Recd BL%DQ‘_
WWW.AWAMEMPHIS.ORG

March 21, 2018

VIA EMAIL

James M. Hivner, Clerk

Re: Tenn. Supp. Ct. R. 8, Proposed Rule 8.4(g)
Tennessee Appellate Courts

100 Supreme Court Building

401 7™ Avenue North

Nashville, TN 37219-1407
appellatecourtclerk@tncourts.gov

In Re: Petition for the Adoption of a New Tenn. Sup. Ct. R. §, RPC 8.4(g)
No. ADM2017-02244
Comment letter of the Association for Women Attorneys in favor of adopting the
proposed rule.

To the Honorable Justices of the Supreme Court:

We write in support of adopting the proposed Rule 8.4(g) in Tennessee. A prohibition
against discrimination and harassment in the practice of law is necessary and long overdue.

Each attorney admitted to practice law in Tennessee swore an oath: “I do solemnly swear
or affirm that I will support the Constitution of the United States and the Constitution of the State
of Tennessee, and that I will truly and honestly demean myself in the practice of my profession to
~ the best of my skill and abilities, so help me God.” As members of the bar are aware, the
Fourteenth Amendment of the Constitution of the United States provides that: “No State shall ...
deny to any person within its jurisdiction the equal protection of the laws.”

To extend equal protection of the laws to conduct related to the practice of law should be
a natural extension of this oath. Discrimination—unjust and prejudicial treatment of people based
on membership in a protected class—has no place in the practice of law. To the extent opponents
of Rule 8.4(g) fear viewpoint discrimination on the grounds that it “favors inclusion and equality,”
such “viewpoints” are not so much political opinions for debate so much as constitutional
principles we as attorneys have sworn to uphold.

Many members of the Association for Women Attorneys are acutely aware of the
continuing need for a rule of professional conduct prohibiting discrimination and harassment in
the practice of law. For instance, although women make up 46% of law firm associates, they make

www.awamemphis.org
PO Box 770186
Memphis, TN 38177




up only 19% of equity partners, and 25% of executive leadership positions.! Although other
factors may contribute to the decline of female representation in law firms past the associate level,
gender bias should not be one. This is just one example out of the multitude of ways in which
- women and minorities continue to face discrimination in the legal field.

The necessity of a rule prohibiting harassment, including sexual harassment and derogatory
or demeaning verbal or physical conduct, is equally pressing. The current Rules of Professional
Conduct, which only address discrimination and harassment “in the course of representing a client”
in Comment [3] to RPC 8.4, is too limited to reach all the areas in which such protection is needed.
Extending the rule to activities related to the practice of law is necessary, particularly when so
many transactions and relationships in legal practice begin as social and networking connections.
Women and minorities should feel safe participating in the routine activities associated with the
practice of law, including networking, and have adequate recourse for addressing harassment.

We are encouraged that the proposed Rule 8.4(g) offers additional protection against
discrimination or harassment to individuals who may not be protected by Title VII of the Civil
Rights Act or the Tennessee Human Rights Act due to the size of their workplace. Additionally,
we believe that the carefully crafted language of the proposed rule is sufficiently narrowly tailored
to serve its desired end without infringing on the First Amendment rights of attorneys or policing
attorneys’ private thoughts or activities.

While we have little reason to believe that the adoption of the proposed rule would result
in a surge of unfounded complaints and unwarranted discipline, we are continually reminded of
the many ways that discrimination and harassment continue to affect our everyday lives. Officers
of the law should be held to a high standard of character and conduct. Asking the members of the
bar to hold their law-related conduct to the anti-discrimination and anti-harassment standards we
hold employers and public accommodations to is eminently reasonable.

For the foregoing reasons, we respectfully urge this Court to adopt the proposed Rule 8.4(g)
as revised. ‘

Respectfully submitted,

ASSOCIATION FOR WOMEN ATTORNEYS

e

Eileen Kuo

President

PO Box 770186
Memphis, TN 38177
memphisawa@gmail.com

! Women in Law Firms, McKinsey & Company, report available at https://www.mckinsey.com/global-themes/gender-
equality/women-in-law-firms (last visited March 20, 2018).

www.awamempbhis.org
PO Box 770186
Memphis, TN 38177




appellatecourtclerk - docket # ADM2017-02244, proposed amendment Rule 8, RPC 8.4 of the
Rules of the Tennessee Supreme Court by adopting a new RPC 8.4(g) and comments

From: "Claire Reno" <claire@renofirm.com>

To: <appellatecourtclerk@tncourts.gov>

Date: 3/21/2018 11:13 AM

Subject: docket # ADM2017-02244, proposed amendment Rule 8, RPC 8.4 of the Rules of the
Tennessee Supreme Court by adopting a new RPC 8.4(g) and comments

Dear Mr. Hivner,
Please accept this email that I am opposed to amending the above-referenced rule and
oppose adding the comments as well.

Claire D. Reno
Attorney at Law

THE RENO LAW FIRM FILED

840 Valleybrook Drive

Memphis, TN 38120 MAR 2 1 2018
901-685-5646 Clerk of the Appeliate ¢

, o ourt
Fax 901-685-2824 | Reca By <" s

CONFIDENTIALITY STATEMENT
This communication is from an attorney and contains or may contain privileged and confidential
information. Communications between attorneys and their clients are privileged and protected by law
from unauthorized disclosure. This communication is intended only for the use of the above-named
person(s). If this communication is received in error, please IMMEDIATELY advise the sender by reply
e-mail and destroy all copies of the original message. Communication by e-mail is not necessarily secure
and maybe intercepted during transmission. Please exercise extreme caution when including information
in e-mail communication(s). Any unauthorized copy, forwarding, dissemination, or other use of this
message is strictly prohibited.
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From: Crista Cuccaro <cmcuccaro@gmail.com> Fl LE

To: <appellatecourtclerk@tncourts.gov> =D

Date: 3/21/2018 12:07 PM MAR 212018

Subject: Support for Proposed Rule 8.4(g), Docket No. ADM2017-02244 :

Attachments: THE PERSISTENCE OF WHITE PRIVILEGE.pdf glerz %f the Appellate Courts
god By

To Mr. Hivner and the Honorable Justices of the Tennessee Supreme Court:

I am emailing to express my support for the proposed amendments to adopt a new 8.4(g) filed by
the Tennessee Board of Professional Responsibility and the Tennessee Bar Association. I applaud
these organizations for their initiative to address pervasive problems within the practice of law, and
I would urge the Court to consider carefully the request before it.

As a former student of sociology, I understand that our institutions are in the best position to
address issues of bias, privilege, and discrimination--yet, at the same time, institutions are slow to
change. The practice of law and our judicial system are not exempt from these flaws of bias,
privilege, and discrimination. I have attached a 2005 article by Stephanie Wildman, Professor and
Director of the Center for Social Justice and Public Service at Santa Clara University. The
article, titled The Persistence of White Privilege, examines issues of bias, privilege, and
discrimination in law through the lens of race. By reference, I incorporate the article into my
comments.

The proposed Rule attempts to address racial and other discrimination, which is a valuable
endeavor when women lawyers, lawyers of color, and LGBT lawyers continue to be
underrepresented in leadership at law firms and on the bench. Representation matters--for those
who are already practicing law, for those considering entering the practice, and for the clients that
we represent.

All that said, I recognize that there are significant concerns about the implications of the Rule,
especially regarding the First Amendment. These concerns cannot be taken lightly. Several
commenters on the Rule have offered solutions to mitigate First Amendment concerns. I would
encourage the Court to entertain amending the proposed Rule to incorporate these solutions. In
particular, the commentary by Josh Blackman, Associate Professor of Law at the South Texas
College of Law Houston, and by the Knoxville Bar Association advance ideas for improving upon
the proposed Rule.

Despite many comments in opposition to the proposed Rule, I do not believe the Court should
abandon the proposal before it. Wildman closes her article by quoting Justice Benjamin Cardozo, as
follows: "Self-consciousness can be the first step toward action." This proposal for Rule 8.4
(g) has generated spirited dialogue across the State of Tennessee; this dialogue can help all of us,
and especially those of us in positions of privilege, to acknowledge and to address problems that
prevent the advancement of some lawyers within our community and that prevent full and fair
representation of those who come into contact with lawyers.




| believe we have arrived at a crossroads where we have to decide how to move forward
as a legal community. The statistics are clear, and the stories--often shared in hushed
whispers--about overt and covert discrimination and harassment are troubling. Something
has to change, and | respectfully submit to the Court that now is the time to take action.

Thank you for your time and consideration.

Sincerely,
Crista Cuccaro

Crista M. Cuccaro, J.D.
University of Tennessee College of Law, 2013
Tennessee BPR Number 032052




THE PERSISTENCE OF WHITE PRIVILEGE, 18 Wash. U. J.L. & Pol'y 245

18 Wash. U. J.L. & Pol'y 245

Washington University Journal of Law and Policy
2005

Whiteness: Some Critical Perspectives
Stephanie M. Wildman !

Copyright (c) 2005 Washington University; Stephanie M. Wildman

THE PERSISTENCE OF WHITE PRIVILEGE

Barbara Flagg published her landmark article, Was Blind, But Now I See, in 1993. ! The article, later developed into a
book, 2 named the common white tendency not to think about whiteness as the “transparency phenomenon.” As Flagg

explained, white people have an option, every day, not to think of themselves in racial terms. 3 “In fact, whites appear to
pursue that option so habitually that it may be a defining characteristic of whiteness: To be white is not to think about

it.>4 Flagg identified this “tendency for whiteness to vanish from whites' self-perception™ as a transparency approach. 3

Flagg's essay, on the cutting edge of legal scholarship, contributed to the body of work that has developed into critical
white studies. Indeed many of the authors in this symposium have contributed to expanding the knowledge and awareness

about whiteness and the privileges associated with being white. 6 Reflecting on the development of critical white studies,
Eric Arnesen says that the influence of this scholarship has been profound, but he also faults *246 critical white studies
7

for creating a “moving target” as to the meaning of whiteness:
Whiteness