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The defendant, Gary Thonas Moore, appeals fromhis
Warren County conviction and fromthe resulting sentence by
the trial court. Ajury convicted the defendant of aggravated
assault with a weapon, a Cass C felony, and two counts of
reckl ess endangernment, a Class E felony. After a sentencing
hearing, the trial court inposed a Range | sentence of five
years confinenment for the assault conviction and one year of
confinement in each of the reckl ess endangernent convicti ons,
to be served concurrently in the Tennessee Departnent of
Correction. In this appeal, the defendant raises the
foll owi ng issues: (1) whet her the statutory violations of
the jury selection procedures violated the defendant’s due
process rights and resulted in prejudice to the adm nistration
of justice; and (2) whether the trial court inproperly
sentenced the defendant. After a review of the record, the

briefs of the parties, and the applicable law, we affirm

In the early norning hours of Novenmber 22, 1995, at
around 3:00 a.m, two police officers arrived at the
defendant’s hone in an isolated area of Warren County. The
officers went there to serve an arrest warrant against the
def endant because, earlier that the evening, he had vandali zed
his wife’'s cousin’s car. The defendant was drunk and t hought
that the police officers were his wife's cousin and friends
comng to beat himup. Shots were fired. The defendant hit

the officer’s car with one shotgun bl ast and the officers shot



at the defendant, hitting himtw ce. The defendant had one
bull et wound to the neck and another to the right arm near
the wist. The defendant was angry and belligerent. He had
to be handcuffed after he backhanded the paranedic tending

hi m

The defendant was charged with attenpted second
degree nurder, aggravated assault with a weapon, and two
counts of reckl ess endangernent. After a jury trial, he was
convi cted of aggravated assault with a weapon and two counts
of reckl ess endangernent. The defendant received an effective

sentence of five years confinenent.

Lo brrp bbbt ot
The defendant questions the validity of the jury
sel ection process. He clainms that the failure to follow
statutory procedures denied him a fair trial and was
prejudicial to the adm nistration of justice. W disagree.
The statutory violations, while unnecessary, were not fl agrant
and unreasonable to the extent that the adm nistration of

justice was prejudiced.

One of the jury conm ssioners in the case at bar had
her 1984 oath but not her appoi ntment spread upon the m nutes
of the court. The other two conmm ssioners did not have either
t heir appoi ntnents or oaths spread upon the m nutes, although

each had taken the oath. None of the conmm ssioners had their



reappoi ntnments spread upon the m nutes. The clerk of the
board of jury conm ssioners had not taken an oath and neither
her appoi ntnment nor oath was spread upon the mnutes. The
trial court caused a 1111 Jry tirit order appointing the
comm ssioners to be spread in the mnutes, along with their

oat hs.

The defendant alleged in his notion to quash the
indictment and the jury venire that the names on the venire
list for one six-nonth period were weighted in favor of the
residents of McMnnville, and alnost all the nanes were of
regi stered voters. The conmi ssioners drewthe venire fromthe

jury box while the clerk was not present.

The clerk of the jury conm ssioners did not “post”
the jury list but kept the |ist on a shelf, which required the
public to ask to see it. Al so, the list was not conpiled
until after the termof court began because the |list was based

on the jurors who actually appeared for jury duty.

In Tennessee, a board of jury commssioners is
appoi nted by the circuit court. See Tenn. Code Ann. § 22-2-
201(a) (1997). The comm ssioners, with the assistance of a
clerk, conpile a list of persons suitable for serving on a
jury. Tenn. Code Ann. 8§ 22-2-201(1997) (establishnment of
board of jury comm ssioners), -204 (clerk’s duties), -302

(sel ection of nanmes for jury list). The jury list nanes mnust



be in proportion to the population of each district in the
county, and the voter registration records cannot be the sole
or primary source of nanes. Tenn. Code Ann. § 22-2-302(a)(1)
(1997). The conmi ssioners, in the presence of the clerk,
select a venire fromthe venire |ist by drawi ng nanes fromthe
jury box. Tenn. Code Ann. 8§ 22-2-304 (1997) (selection of
nanmes for jury service). After the nanmes are selected, the
clerk provides the nanmes to the sheriff so that the venire can
be summoned for jury duty. Tenn. Code Ann. 8§ 22-2-305 (1997).
The clerk is required to publish the jury list five days
before the term of court. Tenn. Code Ann. § 22-2-306 (1997)
(applies to all counties except Davidson and Ham | ton, which
requi re publication as soon as the panel has been sumobned and
selected). The list is published by posting a copy in the
clerk’s office for public inspection and by making copies

avai |l able for distribution. 1d.

The first hurdl e which the defendant nust clear is
outlined in section 22-2-313, which requires that before the
validity of any verdict can be questioned, any irregularities
injury selection nust be specially pointed out and excepti ons
taken before the jury is sworn. Tenn. Code Ann. § 22-2-313
(1997). The defendant has net this initial burden. He raised
these issues after the jury had been selected but before it

had been sworn. See State v. Pat Bondurant, --- S.W2d ---,

No. 01S01-9804-CC-00064, slip op. at 9-10 (Tenn. Sept. 7,

1999) (because t he defendant objected only to the sel ecti on of



t he special venire, he waived the issues regardi ng sel ection

of the original venire, but not the special venire).

'

blrtity bty oot b by by oa iy

The defendant clains that the three nenbers of the
board of jury comm ssioners had not been properly sel ected and
| npanel ed i n accordance with Tennessee Code Annot ated section
22-2-202. He asserts that the circuit court had not entered
any orders appoi nting any of the three comm ssioners. He al so
asserts that none of the board nmenmbers had subscribed to the
oath of office as required by section 22-2-203. Further, he
asserts that neither the oaths of two of the board nmenbers nor
the board nmenbers’ reappoi ntnment were spread upon the m nutes
of the court as required by section 22-2-203. Finally, the
def endant asserts that the clerk of the jury comm ssion has

not subscribed her oath of office as required by section 22-2-

204.

Tennessee Code Annot at ed section 22-2-203(a) (1997)
requires that before performng any of their duties, each
menber of the board of jury comm ssioners shall take the
prescribed oath. Subsection (b) requires that the appoi nt ment
and oath shall be spread upon the m nutes of the court during
the next termof court after the appoi ntnent. Tenn. Code Ann.
§ 22-2-203(b) (1997). The clerk of the circuit court is, by
statute, the clerk of the board of jury conmm ssioners. Tenn.

Code Ann. 8§ 22-2-204(a)(1l) (1997). The clerk nmust al so take



an oath before acting as clerk of the board. Tenn. Code Ann.

§ 22-2-204(a)(2) (1997).

W have previously held that the provision for
spreadi ng the oaths of jury comm ssioners on the mnutes is
directory and failure to enter them if the conm ssioners are

otherwi se qualified, does not invalidate the actions of a

grand jury. Bollinv. State, 486 S.W2d 293, 295 (Tenn. Crim
App. 1972). It has been a long-standing rule in Tennessee
that “one legally appointed to an of fice wi thout qualifying by
taking the oath or otherwwse is an officer and his official
acts will be valid as to the public and all third persons.”

Id. (citing Farmers and Merchants Bank v. Chester, 25 Tenn.

458 (1846)).

In the present case, the trial court renenbered
swearing in the conmm ssioners, but the clerk testified that
she did not take the oath when she took office in 1994. Wen
these matters were brought to the attention of the trial court
during the notion hearing, the trial court initiated
corrective action by requesting the preparation of 1111t |1

t11t orders and oaths.

Because the offended rules were directory and the
commi ssioners and the clerk were otherwise qualified, the
actions taken by the board of jury comm ssioners were valid

and any error is harmnl ess.



Pl L et

The defendant challenges the venire conposition,
alleging that it did not represent a fair cross-section of the
community because the statutory requirenents were not net.
Def endants are constitutionally entitled to a venire which
represents a fair cross-section of the community. Duren v.

M ssouri, 439 U.S. 357, 99 S. Ct. 664 (1979); State v. Evans,

838 S.W2d 185, 192-3 (Tenn. 1992); State v. Thonpson, 768

S.W2d 239, 246 (Tenn. 1989); State v. Bell, 745 S. W 2d 858,

860 (Tenn. 1988).

The defendant all eged that 54 percent of the venire
were residents of McMnnville and that MM nnvill e residents
conprised only 35 percent of the county’s popul ation. These
tlleyetitrs aside, the record is devoid of any proof about the
percentage of Warren countians who live inside the Gty of
McM nnvi | | e. Assuming irjire1tr that non-city dwellers
constitute a “distinctive group” for purposes of determ ning
unl awf ul under-representation that results from systematic

excl usi on, _see Thonpson, 768 S.W2d at 246, but see State v.

Nel son, 603 S.W2d 158, 161-63 (Tenn. Crim App. 1980), the
record neverthel ess establishes no basis for concluding that
this group was deficiently represented. The references in the

record to the popul ation of MM nnville as opposed to the rest



of Warren County and to the nmake-up of the venire with respect
to residency inside the city consist of unsworn clains in the
defendant’ s notion to quash the venire and the indictnment and
of defense counsel’s statenents during argument on the
notions. Although the state agreed to stipulate to the facts
surrounding the terns of office of the jury conm ssioners, it
specifically declined to stipulate the popul ation figures and
the residency breakdown. The trial court did not take
judicial notice of any these figures, nor was it requested to
do so. During the hearings on the defendant’s notions, nost
of the parties’ and the court’s tinme was devoted to the issue
of qualification of the jury comm ssioners. The def endant
never presented evidence on the residency breakdown of the
popul ation or the venire. Accordingly, there is no basis for

concluding that the trial court erredinrejecting this claim

The def endant al so chal | enges the preparation of the
venire |list because the jury commi ssion, he all eges, violated
the statute by using the voter registration list as the
primary source for deriving the venire. See Tenn. Code Ann.
8§ 22-2-302(a)(1) (1997). He alleges that 91 percent of the
venire were regi stered voters. Although the state apparently

acceded to this percentage figure and the trial court accepted



it as accurate, the defendant failed to even allege the
percentage of eligible jurors in the county who were
regi stered voters, and he offered no proof which would have
denonstrated that regi stered voters appearing in the venire at
91 percent equates to using the voter registration list as a
primary source for deriving juries. Accordingly, the record
sets forth no basis for concluding that the trial court

erroneously rejected this claim

W find no nerit in the defendant’s challenges to

the preparation of the venire |ist.

Prrdre Syt vt b bt

The defendant clains that the statutory procedures
contai ned in Tennessee Code Annotated section 22-2-302(c)(1)
were not followed in choosing the jury venire fromthe jury
box. He asserts that the board of jury conm ssioners
substantially deviated fromthe statute when they opened the
jury box without being duly appointed. Also, he asserts that
substanti al devi ations occurred when the venire was sel ected
wi thout the clerk being present and when the clerk failed to
properly post or make public the jury lists. The defendant
argues that these were unjustifiable deviations from the

statutory procedures.

General ly, before a crimnal def endant may

successfully challenge an indictnment or venire because of

10



i nproper jury selection procedures, he nust show that he was
prejudiced or that the inproper procedures resulted from

pur poseful discrimnation or fraud. See State v. Col eman, 865

S. W 2d 455, 458 (Tenn. 1993); State v. Elrod, 721 S. W 2d 820,

822 (Tenn. Crim App. 1986); Tenn. R Cim P. 52(a).
However, our suprene court has held that “proof of actua

prejudice is not required in circunstances . . . when the
deviation is flagrant, unreasonable, and unnecessary.” State

v. Lynn, 924 S. W2d 892, 898 (Tenn. 1996). See also Pat

Bondurant, ---S.W2d at ---, slip op. at 11-14.

Bot h Lynn and Pat Bondurant involved deviations in

the procedure for selecting special venires. In Lynn, the
clerk procured a special venire list by opening the jury box,
not in open court, but in her office, and w thdraw ng the
names outside the presence of the judge. Neither party was
notified that a new venire was being drawn. The Lynn court
determned that, unlike the “insignificant departure[s] from
technical statutory requirenents” that were featured in prior
cases, the deviations in Lynn were “conplete,” a situation “in
whi ch the established statutory procedures for the selection
of ajury were totally disregarded.” Lynn, 924 S. W 2d at 895.
The high court found that the failure to publish the new
special venire “cast[] a further pall upon the integrity of
the jury selection process in light of the trial judge’'s
determnation that the first venire was tainted [by jury

tanmpering].” 1d. at 898.

11



I n Pat Bondurant, the trial judge asked the clerk to

prepare a special venire. Apparently, one or nore deputy
cl erks drew the nanmes for the special venire fromthe jury box
outside the courtroom and the presence of the trial judge.
Deputy cl erks then proceeded to | ook up tel ephone nunbers for
t he nanmes drawn and to call the persons to instruct themto
appear for jury service. The suprene court applied Lynn and

determ ned that the Pat Bondurant trial court “substantially,

flagrantly, and unnecessarily deviated from the statutory

procedures.” Pat Bondurant, --- S.W2d at ---, slip op. at

11-12.

In both Lynn and Pat Bondurant, because the

devi ati ons were substantial, flagrant and unnecessary, they
were an affront to the judicial process and resulted in

reversal s even though no specific prejudice had been shown.

Inthis case, the defendant asserts that because the
conmmi ssioners were not properly appointed and sworn, their
actions were unaut hori zed. However, as di scussed previously,
al t hough the appointnent of the comm ssioners and clerk was
procedurally defective, their official actions were not

invalid. Thus, the nere fact that irregularities occurred in

12



t he process of qualifying and certifying jury conm ssioners

does not inpugn the venire sel ection process.

Next, we consider the defendant’s conplaints about
operational deviations in selecting the venire. These are the
absence of the clerk during the conm ssioners’ draw of nanes
fromthe jury box and the failure to tinely and properly post

the jury list.

Tennessee Code Annotated section 22-2-304(a)(1)
provi des that when the jury conm ssion undertakes to sel ect
nanes for jury service, it “cause[s] to be drawn [from the
jury box] in the presence of the board and the clerk, by a
child under ten (10) years of age or by a person who is
securely blindfolded, the nunmber or nanes which the trial
judge has directed for a regular panel of grand and petit

jurors.” Tenn. Code Ann. § 22-2-304(a)(1l) (1997).

Tennessee Code Annot at ed secti on 22-2-306(b) (1997)
requires that five days before the termof court, a true copy
of the regular jury panel list shall be published. *A copy of
such jury panel list stall bt posted v the ohert s office for

public inspection.” 1d. (enphasis added). Additionally, the

13



clerk shall nake avail able copies of the jury panel list for
general distribution. |d. The purpose of the statutory |ist
is “to provide notice to the public that a venire has been
selected. It pronotes confidence in the judicial process by
subj ecting the process to public scrutiny. Public disclosure
provides scrutiny which further secures that proper juror

sel ection nethods will be used.” Lynn, 924 S.W2d at 896-97.

First, we consider the clerk’s testinony about the
sel ection of nanes fromthe jury box. As clerk of the jury
conmmi ssi on, she attended the opening of the box, and thinking
the | aw required her absence during the drawi ng, she left the
roomduring the conm ssioners’ drawi ng of nanes, despite the
statutory nmandate that the nanes be drawn “in the presence of
the board and the clerk.” The clerk’s practice of |eaving the
room during the drawing is a potentially serious deviation.
She explained that two blindfolds were provided so that two
bl i ndf ol ded comm ssi oners nmay draw names during her absence.
If only two comm ssioners were present and both of themwere
bl i ndf ol ded, there would be no one to witness the drawing to
attest that all of the names were drawn by soneone who
remai ned blindfol ded. However, the record does not establish
that this circunstance ever occurred. Based upon the record
in this case, we conclude that the clerk’s absence fromthe
drawi ng, although a deviation from prescribed procedure, was
the result of a good faith effort to conply with the | aw and

is not so flagrant as to excuse the defendant from show ng

14



prejudi ce. Because he has shown no prejudice, he has failed

to establish his claim

Next, we consider the clerk’s nmethod of “posting”

the jury list.

The clerk failed to post the list prior to the five-
day period before the comrencenent of the court term The
clerk testified that the period of tine allowed by statute
fromthe drawing of nanes to the deadline for posting -- a
fifteen day period, at nost -- was insufficient tine to all ow
for the nane-draw ng, preparation of the sheriff’s list, and

the execution and return of sunmons.

The list to be posted is the Iist of nanmes who have
been selected i1i s11111¢t1, see Tenn. Code Ann. § 22-2-306(a)
(1997) (explaining that (for Davidson and Ham | ton Counti es)
the posting occurs “imredi ately upon the drawing of the jury
list a0 8 so0r 4y the jury perel e bernro osurrrnet?”)
(enmphasi s added), but Code section 22-2-306(b) requires the
posted jury panel list to be anended “as new nanes are added.”
Thi s provision contenpl ates the addi ng of nanes as nore peopl e
fromthe original list are sunmoned. The clear inplicationis
that the clerk is expected to post the list of selected and
sumoned jurors prior to the five-day deadline and to anend

the |ist by adding newly summoned jurors, rather than waiting

15



beyond t he deadline to post the nanmes of jurors who show up at

court.

Al t hough code section 22-2-306(b) does not explain
what “post[ing] in the clerk’s office” neans, it has been
interpreted to nean “notice to the public that a venire has
been sel ected.” Lynn, 924 S.W2d at 896-97. The clerk placed
the copies of the list on a shelf adjacent to the public
counter at the front of the clerk’s office. Al t hough the
clerk intended that the |ist would be accessible to the
public, it was not “posted” as required and was not placed on
the shelf before the five-day deadline. Therefore, the

practice deviates fromthe command of the statute.

We concl ude, however, that this deviation, though
unnecessary, is not flagrant. |1t does not approach the degree
of deviation described by the suprene court in Lynn or Pat
Bondurant, even when we consider the conbined deviations
cunul atively. Certainly, there has been no total disregard of
the prescribed procedures. Consequently, the defendant i s not
excused from establishing prejudice, and having failed to
establish it, his clainms of a due process violation due to the

manner of selecting the venire nust fail.

W take this opportunity to encourage the trial
court to investigate the jury selection process as pernmtted

under Tennessee Code Annotated section 22-2-310 and take

16



appropriate corrective action.® W find that the violations,
al though not rising to the level of being prejudicial to

justice, are unnecessary and shoul d be i nmedi ately corrected.

Lo bertering

The def endant chall enges the | ength of the sentence
I nposed and al so asserts that he should have received an
alternative sentence. The defendant argues that the tria
court inproperly applied the enhancing factor of prior
crimnal history involving msdeneanors committed nore than
twel ve years before trial. He al so argues that the trial
court failed to give serious consideration to the mtigating
factors. The state responds that the trial court considered
the enhancing factors and found three. The state conceded
that one of the enhancing factors, that there was nore than
one victiminvol ved, should not have been consi dered because
there were separate convictions for each victim The state
argues that the sentence was proper because two valid
enhancing factors remained and no mtigating factors were
f ound. Finally, the state clains that the issue of
alternative sentencing i s wai ved because t he defendant fail ed

to include the court’s sentencing “order” in the record.

We address the state’s last claimfirst. The state
claims that the record is not conplete and is missing the

court’s sentencing order. An appellate court is precluded

'Lynn originated in the same trial court.

17



from considering an issue when portions of the record upon
which the party relies are not included in the record on

appeal . State v. Ballard, 855 S.W2d 557, 560-61 (Tenn.

1993). In the case at bar, the record on appeal contains the
transcri pts and exhi bits of the sentenci ng hearings, including
the trial court’s oral ruling. The record also contains the
judgnent forms, signed by the trial court, setting out the
defendant’s convictions and sentences. The state fails to
poi nt out what information a sentencing order contained in
addition to that already in the record on appeal. The trial
court nmade a very detailed record regardi ng enhancenent and
mtigating factors during the hearings. W conclude that the
trial court did not create an order and that any reference to
a sentencing ruling was a reference to the trial court’s ora
ruling or declaration of sentence, which appears in the record
as a part of the transcript. Thus, we turn to the sentencing

i ssues.

Wen there is a challenge to the | ength, range, or
manner of service of a sentence, it is the duty of this court
to conduct a it 1111 review of the record with a presunption
that the determ nations made by the trial court are correct.
Tenn. Code Ann. 8 40-35-401(d) (1997). This presunption is
"conditioned upon the affirmative showing in the record that
the trial court considered the sentencing principles and al

relevant facts and circunstances." State v. Ashby, 823 S. W 2d

166, 169 (Tenn. 1991). "The burden of showng that the

18



sentence is inproper is upon the appellant.” [1d. In the
event the record fails to denonstrate the required
consideration by the trial court, review of the sentence is
purely de novo. 1d. |If appellate reviewreflects the trial
court properly considered all relevant factors and its
findings of fact are adequately supported by the record, this
court mnust affirm the sentence, "even if we would have

preferred a different result.” State v. Fletcher, 805 S.W2d

785, 789 (Tenn. Crim App. 1991).

In making its sentencing determ nation, the trial
court, at the conclusion of the sentencing hearing, determ nes
the range of sentence and then determnes the specific
sentence and the propriety of sentencing alternatives by
considering (1) the evidence, if any, received at the trial
and the sentencing hearing, (2) the presentence report, (3)
the principles of sentencing and argunents as to sentencing
alternatives, (4) the nature and characteristics of the
crimnal conduct involved, (5) evidence and information
offered by the parties on the enhancenent and mtigating
factors, (6) any statenents the defendant w shes to nmake in
t he def endant' s behal f about sentencing, and (7) the potenti al
for rehabilitation or treatnent. Tenn. Code Ann. 8§
40-35-210(a), (b) (1997); Tenn. Code Ann. 8§40-35-103(5)

(1997); State v. Holland, 860 S.W2d 53, 60 (Tenn. Crim App.

1993) .

19



The record reflects that the trial court m sapplied
an enhancenent factor. Additionally, the record does not
indicate that the trial court considered alternative
sentencing for the defendant. Accordingly, our reviewis {:
r111 and the trial court’s determ nation is not acconpani ed by

the presunption of correctness.

The trial court applied enhancenent factors (1) and
(3). Tenn. Code Ann. § 40-35-114(1) (1997) (previous history
of crimnal convictions or crimnal behavior) and (3) (the
of fense involved nore than one victim. The trial court also
used as an enhancenent factor that the victins were police
officers performng an official duty. See Tenn. Code Ann. 8§
39-13-102(d) (1997) (revised in 1998 to include probation
of ficers and parole officers). The defendant does not contest
the application of this third enhancenent factor. The trial
court considered the mtigating factors put forth by the

def endant and found that none applied.

The def endant challenges the trial court’s
application of enhancenent factor (1) and argues that it
shoul d have been given littl e wei ght or not considered at all.
The presentence report was made an exhibit to the sentence
hearing and refl ects that the defendant’s previous history of

crimnal behavior consisted of m sdeneanors commtted nore

20



than twelve years before the incident here. H's history
included a traffic of fense which was di sm ssed in 1987, a DU
conviction in 1984, a DU conviction in 1979, possession of
marijuana and a weapon with the intent to go arned in 1979,
causing a public disturbance in 1977, and reckless driving in
1975 when he was nineteen years old. The record supports the
enhancenent of the defendant’s sentence pursuant to Tennessee
Code Annot at ed section 40-35-114(1). The trial court properly

applied this enhancenent factor. See State v. Hall, No.

03C01-9712-CR- 00534 (Tenn. Crim App., Knoxville, Apr. 30
1999) (previous convictions that were not numerous and were
for conparatively |less serious offenses were given noderate

wei ght) .

The state properly concedes that enhancenent factor
(3) does not apply to the defendant because he was convicted

of separate offenses against each victim See State V.

McKni ght, 900 S.w2d 36, 54 (Tenn. Crim App. 1995). The

trial court inproperly applied this enhancenent factor.

The defendant asserts that mtigating factors (2),
(3), (8), and (11) should apply. See Tenn. Code Ann. 8§ 40- 35-
113(2) (1997) (defendant acted under strong provocation); (3)
(substantial grounds exist tending to excuse or justify the
conduct, though failing to establish a defense); (8)
(suffering from nental or physi cal condition that

significantly reduced the cul pability for the offense but that

21



does not result fromthe voluntary use of intoxicants); (11)
(the offense was commtted under such unusual circunstances
that it is unlikely that a sustained intent to violate the | aw
notivated the conduct). The trial court considered each of

these mtigating factors and found none to apply.

The trial court found no strong provocation to
support mtigating factor (2). The defendant clains that his
actions were notivated by his extrene reaction to finding out
that his wi fe was buyi ng crack cocai ne and possi bly havi ng an
illicit affair. However, the defendant discovered this
several hours before his confrontation with the police at his
honme. Any provocation inciting the defendant to act should
have di ssipated by the tine of the incident. Accordingly, we
agree with the trial court that mtigating factor (2) was not

appl i cabl e. See State v. Garner, No. 02C01-9508-CR-00223

(Tenn. Crim App., Jackson, My 19, 1997) (provocation to
support mtigating factor (2) not found when victim had
threatened to kill the defendant and t he def endant had t hought
that the victim was reaching for a gun at the tinme of the

shoot i ng) .

We disagree with the defendant that the trial court
should have applied mtigating factor (3), that although
failing to establish a defense, substantial grounds existed
that tended to excuse or justify his crimnal conduct. The

def endant becanme enraged when he found out that his wfe’'s
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cousin was selling crack cocaineto his wife and that his wife
was having an affair with either her cousin or another. The
def endant took his rage out on the cousin’s car. He went to
visit his nother before going hone. The defendant testified
that, after 3:00 a.m, he was confronted at his home by two
men whom he m stakenly thought were his wife's cousin and
another conming to pay him back for damaging the car. The
police officers were backlit by their headlights, which were
shi ning on the defendant, and the officers did not illumnate
their blue emergency |lights. However, the officers’ testinony
at trial showed that they identified thenselves as officers
and talked wth the defendant about the warrant before the
defendant fired the shotgun at them The trial court
specifically found that it accredited the officers’ testinony
and discredited the defendant’s testinony. W defer to the
trial court’s determnation about credibility of w tnesses.
G ven the trial court’s findings, which are supported in the
record, there is no basis for concluding that substanti al
grounds existed that tend to excuse the crimnal conduct
because the defendant feared he was about to be assaulted by
vengeful in-laws. There was no error in declining to apply

mtigating factor (3).

The defendant asserts that mtigating factor (8)
appl i ed because he was taking nedication at the tinme and had
a history of problenms due to the nedication. Evi dence was

presented that the defendant suffered serious side effects

23



fromnmedi cati on. However, he offered no evidence that, at the
time of the incident, his nental or physical condition
significantly reduced his cul pability. He was drunk, but
mtigating factor (8) specifically excludes the effects due to
voluntary intoxication. W agree with the trial court that

mtigating factor (8) does not apply. See State v. Hoskins,

No. 01C01-9805- CC-00233 (Tenn. Crim App., Nashville, Apr. 29,
1999) (rejecting application of mtigating factor (8) for |ack

of proof).

Finally, the defendant argues that the trial court
shoul d have applied mtigating factor (11), that the defendant
conm tted the of fense under such unusual circunstances that it
is unlikely that a sustained intent to violate the |aw
notivated his conduct. In considering this mtigating factor,
the trial court stated “that is sinply not the case here.

This man fired at these officers, and there was a stand-off

there that lasted - |I thought it was nore than five m nutes.
The defendant did not act under duress.” Al t hough t he
trial court found that the defendant “was so drunk; | don’t

bel i eve he knew exact |y what took place out there that night,”
the court found that the defendant was aware that the visitors
were peace officers. In fact, the defendant in his trial
testinony admitted as nuch, but he denied firing at the
of ficers. In short, the record supports the trial court’s

rejection of mtigating factor (11).
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Taking all factors into account (¢t 1111, the five-
year aggravated assault sentence is justified. The reckless
endanger nent sentences were mni mumsentences. W affirmthe

| engt hs of the sentences inposed.

A defendant who "is an especially mtigated or
standard of fender convicted of a Cass C, D, or E felony is
presuned to be a favorable candidate for alternative
sentencing options in the absence of evidence to the
contrary." Tenn. Code Ann. § 40-35-102(6) (1997). Qur
sentenci ng | aw al so provi des that “convi cted fel ons commtting
the nost severe offenses, possessing crimnal histories
evincing a clear disregard for the | aws and noral s of society,
and evincing failure of past efforts at rehabilitation, shal
be given first priority regarding sentences involving
I ncarceration.” 8 40-35-102(5). Thus, a defendant who neets
criteria of section 40-35-102(6) is presuned eligible for
alternative sentencing unless sufficient evidence rebuts the
presunpti on. However, the act does not provide that all
of fenders who neet the criteria are entitled to such relief;

rather, it requires that sentencing issues be determ ned by
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the facts and circunstances presented in each case. See State

v. Taylor, 744 S.W2d 919, 922 (Tenn. Crim App. 1987).

The defendant is clearly eligible for alternative
sentencing in general, Tenn. Code Ann. 8 40-35-102(5), (6)
(1997), but, having conmtted a violent offense, he not
eligible for placenent in a conmunity corrections program
Tenn. Code Ann. 8§ 40-36-106(a)(2), (3) and (4) (1997). The
remai ni ng possibility for alternative sentenci ng woul d i nvol ve

sone form of probation. See generally Tenn. Code Ann. § 40-

35-104 (1997). The defendant is eligible for probation as an
alternative to confinenent. Tenn. Code Ann. 8 40-35-102(6)
(1997). The court is required to automatically consider
probation an a “part of the sentencing determ nation at the
concl usion of the sentencing hearing.” Tenn. Code Ann. 8§ 40-
35-303(b) (1997). Moreover, the defendant is presuned to be
a favorable candidate for alternative sentencing, but the
presunption of suitability for alternatives to confinenment may
be overcone by evidence to the contrary. Tenn. Code Ann. 88
40- 35-102(6); -103(1) (1997). The burden rests with the
defendant to show that he should be placed on probation.

State v. Bi ngham 910 S. W 2d 448, 455 (Tenn. Crim App. 1995).

Qur anal ysis of the appropriateness of alternative
sent enci ng i ncl udes consi deration of the factors enunerated in
code sections 40-35-210(b) and -103(5). One of these

considerations is the “nature and circunstances of the
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crimnal conduct involved.” Tenn. Code Ann. 8§ 40-35-210(b) (4)
(1997); Ashby, 823 S.W2d at 169. In addition, we utilize the
consi derations for ordering confinenent that appear in section
40- 35-103(1). One of these is semantically linked to the
nature and circunstances of the offense. It is the
consideration that confinenment nmay be ordered when it is
“necessary to avoid depreciating the seriousness of the

of fense.” Tenn. Code Ann. 8 40-35-103(1)(B) (1997).

The nexus between the nature and circunstances of
the offense and sentencing to avoid depreciating the
seriousness of the offense is well recognized. State V.
Hartley, 818 S.w2d 370, 375 (Tenn. Crim App. 1991). The
nature and circunmstances of the offense may serve as the i1 ¢
basis for denying probation when the acts are “especially
violent, horrifying, shocking, reprehensible, offensive or
ot herwi se of an excessive or exaggerated degree; and it woul d
have to be clear that, therefore, the nature of the offense,
as comm tted, outweighed all other factors. . . which mght

be favorable to a grant of probation.” State v. Travis, 622

S.W2d 529, 534 (Tenn. 1981); see also State v. O eavor, 691

S.W2d 541, 543 (Tenn. 1985). *“This standard has essentially
been codified in the first part of T.C A Section 40-35-
103(1) (B) which provides for confinenment if it is necessary to
avoi d depreciating the seriousness of the offense.” Hartl ey,
818 S.W2d at 375. Thus, the Travis qualifiers exist under

the first clause of section 40-35-103(1)(B) to assist the
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court in determ ning when the need to avoid depreciating the
seriousness of the offense overcones the presunption of

suitability for alternative sentencing.

Al t hough the trial court nmade no specific reference
to alternative sentencing in general or probation in
particular, it made findings which inplicitly equate to a
conclusion that the offense was especially shocking,
repr ehensi bl e and of fensi ve and t hat, accordi ngly, confinenent
is necessary to avoid depreciating the seriousness of the

of fense. The court said:

The nature of the crime . . . is
di stressful ly disturbing, that being
trying to kill officers who were out

there trying to do their jobs .

M. More, this is especially .

hei nous, because you were willing .

totry to hold off these fell ows who

were there trying to do their job .

So, you are sentenced to five (5)

years in the State Penitentiary.
The record supports thetrial court’s determ nations resulting
in the defendant’s confinenment in a penitentiary. W find no
error in the sentences of confinenent inposed by the trial

court.

Fi ndi ng no reversible error, we affirmthe judgnent

of the trial court.

JAMES CURWOOD WTT, JR, JUDGE
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CONCUR:

JOSEPH M TI PTON, JUDCGE

JOHN EVERETT W LLI AMS, JUDGE
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