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OPINION

On May 16, 1996, the appellant was charged with two counts each of especially aggravated
kidnaping and aggravated robbery. AttheMarch 1997 jury trial, the appellant was convicted on all
charges. The trial court imposed twenty-year sentences for the especially aggravated kidnaping
convictions and ten-year sentences for the aggravated robbery convidions. The trial court further
ordered the sentences to run consecutively for an effective sentence of sixty years.

In this apped, the appellant makes the following claims of error:

1 Thetria court ered in denying defendant’s motion to suppress,

2. The evidence was insufficient to support the verdict;

3. Thetrial court erred when it required the defendant to make in-court statements; and

4, Thetrial court improperly sentenced him.

Following our review, we affirm the convictions and modify the sentences as set out below.

FACTUAL BACKGROUND*
Suppression Hearing

On November 6, 1995, while investigating the robbery of Exline Pizza, Officer Tim Cook
of the Memphis Police Department devel oped the appel lant and CarlosMal one as suspeds. Officer
Cook located both men and asked them to come to the police station to answer questions about the
robbery.

At approximately 12:50 p.m. on November 8, 1995, Malone and the appellant went to the
station where they were placedin separateinterview rooms. Officer Cook and Officer C.D. Gordon
entered the appellant’s interview room at 1:30 p.m. and asked the appellant to read aloud his
Miranda rights as contained on the advice of rights form. Upon reading his rights, the appellant
signed the form and indicated to the officers that he understood his rights and wished to invoke his
right to remain silent. Officer Cook advised the appellant that he was under arrest. Officer Cook
also told the appellant that after Malone's statement was taken, the appellant would be taken

downstairsfor booking. Honoring the appellant’ s wish not to speak with the police, no onewith the

! Because the appellant challenges the trial court’s denial of his motion to suppress, the factsestablished at
the suppression hearing and at trial are set forth herein.



department spoke with the appellant. Malone was interviewed and taken home.

At approximately 3:30 p.m., Officer Cook re-entered the appellant’ s interview room to get
statistical information for the arrest ticket. Lt. Steve Cole, also of the Memphis Police Department,
testified that he al so took some of the statistical informationfor the arrest ticket. When the appellant
asked Cook why he was under arrest, Cook responded that awitness had identified the telephonein
the appellant’ spossession asbeing taken duringthe Exline Pizzarobbery. Theappellant told Officer
Cook that he wanted to talk about the tel ephone; however, Cook told the appellant to think about it
and left the room. When Officer Cook returned a few minutes later, the appellant expressed his
continued desire to talk.

Both Officers Cook and Gordon witnessed the appellant’ s execution of a second advice of
rightsformat 3:50 p.m. Theappellant did not request anattorney. During the ensuing conversation,
the appellant admitted to hisinvolvement inanumber of robberies. At 11:05am. thenext morning,
Officers Cook and Gordon took several statements from the appellant, including a statement about
hisinvolvement in the robbery of ChristaRichards and Sean Greene. The appellant admitted to the
aggravated robbery of these victims. Before giving each statement, the appellant executed awaiver
of rights form; however, he did not ask for an attorney on any of these occasions.

The appellant testified that he was at his mother’ s home when he was surrounded by police
and taken to the station in the back of the patrol car. He added that he did not feel he was free to
leave. At the station, he sad he was placed in a small interrogation room and leg-shackled to the
chair. The appellant maintained that he had asked for an attorney duringthe investigation and made

a statement to Officer Cook based on the promise of leniency.

Trial
On May 22, 1995 at approximately 8:30 p.m., Sean Greene escorted his fiancé, Christa
Richards, to her car following avisit. The two spent severd minutes talking by the car when Ms.
Richards noticed aman, later identified as the appellant, walking past the other side of the car. The
appellant turned around and walked back towards her. The appellant then opened his jacket and
pulled out what Richards described as a little black revolver. Mr. Greene was not facing the
appellant but turned around when he saw the frightened look on Ms. Richards’ face.

The appellant stated “I’m prepared to go to jal. | just need some money.” When Ms.



Richardstold the appellant tha she only had six dollars, the appdlant became angy at whichtime
Mr. Greene offered the appellant his cellular phone. Next, the appellant asked who owned the car
and demanded the keys. Ms. Richards told the appellant that the keys were in the apartment;
however, they dropped from her hands. The appellant remarked “Oh, so you want to lie to me.
We're al going for alittle ride now.”

The appellant instructed Mr. Greene to drive while he sat in the backseat holding a gun to
Mr. Greene's head. Ms. Richards sat in the front passenger seat. The appellant ordered Ms.
Richards to remove her watch and engagement ring. After they drove some distance, Mr. Greene
urged the appellant to let them go by sayingthat they would deny seeinghim. Mr. Greene went on
to offer the car to the appellant in exchange for their release.

After somethought, the appellant released Mr. Greene and Ms. Richardsand fledin the car.
The victims walked back to the apartment and called the police. They described the appellant as a
fit, young, black male, approximately 57" tall with medium-colored skin wearing a hat and black
leather jacket.

The appellant was eventually arrested and charged with two counts each of especidly
aggravated kidnaping and aggravated robbery. At trial, Ms. Richards testified concerning her
contact with the appellant. Asto her certainty to theidentity of the perpetrator, she stated that she
could recognize the voice of the perpdrator as he had said to her “Turn around, bitch.” Over
defenseobjection, thetrial court ordered the appellant to utter that statement; however, theappel lant
declined. Ms. Richardsthen stated that the phrase”| don’t wart to hurt anybody. All | need is some
money” was spoken by the perpetrator. Again, the trial court asked the appellant to repeat the

phrase. The appellant complied.

ISSUES
I. Motion to Suppress
The appellant’ sfirst complaint isthat thetrial court erred in denying his motion to suppress.
Inhismotion, the appdlant argued tha his statements weretaken in violation of hisMirandarights.
Specifically, hemaintained tha the officersfaled to“ scrupulously honor” hisinvocation of hisright
tocounsel. Withinthisissue, the appellant insiststhat hisresulting confession was not knowing and

voluntary.



An appellate court should uphold atrial court’ s decision on amotion to suppress, unlessthe
evidencein therecord preponderatesagainst thefinding. Statev. Odom, 928 S.W.2d 18, 23 (Tenn.
1996). Questionsof credibility of thewitnesses, theweight and val ue of the evidence and resolution
of conflicts in the evidence are matters entrusted to the trid judge as the trier of fact. The party
prevailinginthetrial court isentitled tothe strongest | egitimate view of the evidence adduced at the
suppression hearing aswell asall reasonabl e and legitimate inferences that may be drawnfrom that
evidence. 1d. Solong asthe greater weight of the evidencesupportsthetrial court’ sfindings, those
findings shall beupheld. 1d. However, the application of thelaw to thefactsfound by thetrial court,

is a question of law which this Court reviews de novo. State v. Yeargan, 958 S.W.2d 626, 629

(Tenn. 1997).

In the instant case, the trial court made its findings on the record following the suppression
hearing. Thetrial judge concluded that the officershad acted conscientiously by having the appellant
execute the advice of rightsform. T hejudge further found that the appellant read the rights aloud
and understood what he wasreading. According to the Court, the re-entry into the interview room
for the purpose of obtaining statistical information for the arrest ticket did not constitute aviolation
of the appellant’s Mirandarights.

Thetrial court stated that it “did not find [the appellant’ ] testimony to be credible today.”
The appellant’s testimony that the officers used trickery or coercion was unsupported by the
evidence. Thejudge said that by the appellant’s own admission, the appellant was fully advised of
hisrightsand signed the adviceof rightsforms. Finally, thetrial court found no inconsistencyinthe
testimonies of Officer Cook and Lt. Cole. In fact, the court concluded that their testimony was
consistent with the evidence that more than one person contributed to the completion of the arrest
ticket.

The appellant complans that the officers violated his Miranda rights by seeking statistical
information from him. We disagree. Upon the appellant’sarrival at the police station, the officers
sought to question him about his involvement in various robberies. The appellant was given an
advice of rights form which he read aloud and executed. The officers honored the appellant’s
decisiontoinvokehisrights. After the officers spokewith Carlos Malone, they placed the appellant
under arrest. Officer Cook entered the interview room to obtain information for the arrest ticket.

Ascited by the state, in State v. Williams 623 SW.2d 118, 121 (Tenn. Crim. App. 1981)




the Court held that Miranda did not prohibit an officer from asking statistical information and
concluded that the disclosure of aname, age and address“is essentially aneutral act.” 1d. (citations
omitted). Absent some compulson or coercion, “defendant’s statement of his place of residence
cannot conflict with any constitutional guarantees of the[Fifth Amendment] privilege.” 1d. Findly,
the Williams court concluded that an arrest ticket is not a “statement” under Rule 16 of the
Tennessee Rules of Criminal Procedure. 1d.

As to the presence of any compulsion, the appellant argues that his confession was not
knowing and voluntary and that the officers failed to scrupulously honor his request not to speak
with them. Without question, the officers had the legal obligation to honor the appellant’ sright to
remainsilent. However, therecordisdevoid of evidencethat hisresultingstatementswerenot freely
given or that the officers in any way coerced the appellant into confessing.

At thesuppression hearing, the appdlant testified that he had been heldintheinterview room
for several hours and eventually chained to a chair. He adds that he was not permitted to use the
restroom facilities. Therecord indicates that the appellant washeld initially for approximately two
hours once he had asserted his Miranda rights. However, once the interview with Malone was
complete, the appellant was placed under arrest. Some time later, he made the statements that
implicated him in various robberies, including the robbery and kidnaping at issue.

As the trial court found, the evidence simply does not support a claim that the resulting
statementswere not freely and voluntarily given. The appellant was given two opportunitiestoread
hisadvice of rightsform. Upon thefirst reading, he invoked his rights and the officershonored the
invocation. The appellant then initiated the subsequent conversation which | ead to the reading of
the second advice of rights form. Only after reading these rights did the appellant volunteer the
information which made up his statements. The appellant’ s claim of compulsion isunsupported by
the evidence.

Findly, the appellant arguesthat the conflict inthe testimonies of Officer Cook and Lt. Cole
supportshispositionthat hisMirandarightswerenot honored and tha the statementswere not freely
given. Atthehearing, Officer Cook testified that he obtained certaininformation for the arrest ticket
and Lt. Cole testified that some of the statistical informéion on the arrest ticket was in his
handwriting. We are not convinced that this discrepancy in the testimony supports the appellant’s

claims. Thetria judge found no inconsistency in the two witnesses and concluded that both played



some role in compleing the arrestticket. Asthe solejudge of the credibility of the witnesses, the
trial judge was in amuch better position to resolve any conflictsin thetestimony. Having resolved
such conflicts against the appellant, we will not usurp the trial court’s function.

Finding no coercion or compulsion, we conclude that the officer’s request for statistical
information did not constituteastatement, and therefore, did not viol ae the gppéell ant’ s previ ously-

invoked Mirandarights. Accordingly, thisissue is without merit.

II. Sufficiency of the Evidence
Next, the appellant contends that the evidence was insufficient to support hisconvictions.
In Tennesseg, great weight isgivento theresult reached by thejury inacriminal trial. A jury verdict

approved by the trial judge accredits the state’ s witnesses and resolves all conflictsin favor of the

state. Statev. Williams, 657 S.W.2d 405, 410 (Tenn. 1983). On appeal, the stateis entitled to the
strongest legitimate view of the evidence and all reasonable inferences which may be drawn

therefrom. State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Moreover, a guilty verdict

removesthe presumption of innocence which the appellant enjoyed at trial and raisesapresumption
of guilt on appeal. Statev. Grace, 493 SW.2d 474, 476 (Tenn. 1973). The appellant hasthe burden
of overcoming this presumption of guilt. 1d.

Where sufficiency of theevidenceischallenged, the relevant question for an appellate court
iswhether, after viewing the evidencein thelight most favorableto the state, anyrational trier of fact
could have found the essential elements df the crimeor crimes beyond areasonable doubt. Jackson

v. Virginia 443 U.S. 307, 319 (1979); State v. Duncan, 698 S.W.2d 63, 67 (Tenn. 1985); T.R.A.P.

13(e). The weight and aredibility of the witnesses’ testimony are matters entrusted exclusively to

the jury asthetriers of fact. Statev. Sheffield 676 S.W.2d 542, 547 (Tenn. 1984).

Theindictments chargng the appellant with two countsof especially aggravated kidnaping
read asfollows: “ThomasLewisonMay 22,1995, in Shelby County, Tennessee. . . did unlavfully
and knowingly remove Christa Richards [and Sean Greene] so asto interfere substantially with the
liberty of the said ChristaRichards[and Sean Greene], by use of adeadly weapon, to wit: ahandgun,
inviolation of T.C.A. 39-13-305. . ."

The evidence presented at trial revealed that Mr. Greene and Ms. Richards were standing

beside Ms. Richards' vehicle when the appellant held them at gunpoint. The appellant eventually



ordered them into the vehicle and placed the gun towards Mr. Greene' s head while he drove. Only
uponthevictims' pleasdidtheappellant freethevictimsand takethevehide. Thevictimswerethen
forced to walk some distance back to the apartment to telephone the police. The presence of the
deadly weapon, the unguestionable interference with their liberty and the removal of the victims
provide the elements necessary to support the appellant’s convictions for especially aggravated
Kidnaping.

Asto the aggravaed robbery charges, the respective indictments stated that “ Thomas Lewis
on May 22, 1995, in Shelby County, Tennessee, and before the finding of this indictment, did
unlawfully, intentionally, knowingly and violently, by use of a deadly weapon, to wit: a handgun,
obtain from the person of Christa Richards [and Sean Greenge], asum of money, amotor vehicleand
acellular telephone, proper goodsand chattels of Christa Richards [and Sean Greeng], in violation
of T.C.A.39-13-402. .

Thetrial testimony indicated that the appellant approached the victims while standing next
to Ms. Richards' vehicle. At gunpoint, he ordered them to produce their money. When he
determined that the vi ctimshad no money, he asked for the keysto the vehicle. After Ms. Richards
told him the keys were inside the gpartment but then dropped them, the appdlant became angry,
uttered various phrases and ordered them into the vehicle. Once inside the vehicle, the appellant
ordered Ms. Richards to give him her engagement ring and watch. He also took the cellular
telephone offered to him by Mr. Greene. Firdlly, after releasing thevictims, hedrove away in their
vehicle. Without question, the necessary elements of aggravated robbery have been met.

Within thisissue, the appellant challenges the sufficiency of the evidencein part on the fact
that the victims had difficulty in identifying him as the perpetraor of the robbery and kidnaping.
However, thischallengeismisplaced. Whileitistruethat thevictims' testimony asto whether the
appellant was the perpetrator revealed some uncertainty, the remaining evidence supports the
convictions. Further, the court gave a jury instruction on how to evaluate the eyewitness
identification. Additionally, the appellant admitted in his statements to police that he had robbed
thevictims. This statement was corroborated by the evidence.

On appeal, the burden is on the appellant to demonstrate that the evidence was insufficient
to support hisconvictions at trial. Here, the appellant has failed to meet his burden on any charge.

Thisissue iswithout merit.



[11. In-Court Voice | dentification

The appellant’ sthird claim of error isthat thetrial court committed reversibleerror when it
ordered him to utter various statementsin court. At trial, during the testimony of Ms. Richards, the
witness, responding to aquestion posed by the state, said that she remembered certain statementsthe
perpetrator made to her at the time of the incident. At the request of the state, the trial court asked
the appellant to repeat various phrases. When defensecounsel objected, the court held a“jury out”
hearing.

During this heari ng, the court stated various facts of the case that supported the necessity of
avoiceexemplar. The court also concluded that the word “bitch” was not being offered to inflame
the jury but to reflect the actual statement made by the perpetrator. Recognizing the need for the
voice-identification, the trial court ordered the appellant to utter the phrase, “Turn around, bitch.”
Upon areturn to court and in the presenceof the jury, the appellant refused to utter thephrase® Turn
around, bitch.” When thetrial court asked the witness for other statements of the perpetrator, the
witness off ered the phrase” | don’t want to hurt anybody, | just want some money.” The appellant
uttered the phrase.

The defendant now complains that the forced utterance of these phrases and the jury’s
viewing of him refusing to utter one of the statements violated his right to remain silent. It is
undisputed that an appellant in acriminal case hasthe constitutional right to remain silent and cannot
be compelled to testify. However, “[a] defendant may be compelled to give evidence which does
not have testimonial significance because such evidence is not protected by the constitutional
privilege against self-incrimination.” Statev. Meeks, 867 S.W.2d 361, 376 (Tenn. Crim. App. 1993)

(citations omitted). Citing United Statesv. Wade, 388 U.S. 218, 222-223 (1967), the M eeks court

reiterated the well-settled principlethat “ the privilege against self-incriminationwas not viol ated by
compelling adefendant to speak and to utter words purportedly uttered by the assailant in order for
witnesses to consider the utterances for identification purposes.” 1d.

The appellant contends that the statements made by him had testimonial significance;
however, this Court findsthat the utterances made by the appellant during thetrial constituted voice
exemplars. Assuch, the statements made by the appellant did not rise to the level of testimony and

did not violate his right to remain silent. The Court would note, however, as suggested by the

appellant, that when such voice exemplars became a useful or necessary part of acase, the preferred

9



timing of obtaining these exemplars would be prior to the trial of the matter.
Inthiscase, wedo not find that the utterances required of appellant duringthetrial, the nature
of the utterances o the appellant’s refusal to make one such utterance so prejudiced histrial asto

require areversal. Error, if any, was hamless. Thisissue iswithout merit.

IV. Sentencing

Find ly, the appellant maintainsthat thejudge erred in sentencing him to an effective sentence
of sixty (60) years. Specifically, the appellant contends that the trial court improperly considered
certain enhancement factors and errantly ran the sentences consecutively.

When a challenge ismade to the length, range, or manner of service of a sentence it isthe
duty of thiscourt to conduct ade novo review with a presumption that the determinations made by
the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d). The
Sentencing Commission Comments provide that the burden is on the defendant to show the
impropriety of the sentence. There are, however, exceptions to the presumption of correctness.
First, the record must demonstrate that the trial court considered the sentencing principlesand all
relevant facts and circumstances. Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). Second, the
presumption does not apply to thelegal conclusionsreached by thetrial court in sentencing. Third,
the presumption does not apply when the determinationsmade by thetrial court arepredicated upon

uncontroverted facts.

A. Length of Sentences

Aggravated robbery, aClass B felony, carriesarange of 8 to 12 yearsfor a Standard Range
| offender. Without consideration of enhancing and mitigating factors, the presumptive sentencefor
aClass B felony isthe minimum sentence in the statutory range. Tenn. Code Ann. § 40-35-210(c).

In each of the especially aggravated kidnaping convictions, the trial judge imposed twenty-
year sentences. Especially aggravatedkidnaping, aClass A felony, carriesarange of 15 to 25 years
for a Standard Range | offender. Although the statute changed in 1995, at the time this offense, the
presumptive sentence in a Class A felony was the minimum within the statutory range.

Where the trial court finds one or more enhancing but no mitigating factors, the court may

sentence abovethe presumptivesentencewithintherange. Tenn. Code Ann. §40-35-201(d). Where

10



both enhancing and mitigating factors apply, the trial court must start at the presumptive sentence
and then enhance within the statutory range based onany appropriate enhancing factors and reduce
the sentencewithinthe statutory range based on any appropriate mitigating factors. Tenn. CodeAnn.
§ 40-35-210(e).

So long as the trial court complies with the purposes and principles of the Tennessee
Criminal Sentencing Reform Act of 1989 and its findings are supported by the record, the weight
afforded to any enhancing and/or mitigating factors is left tothe discretion of the trial court._State
V. Moore, 942 SW.2d 570 (Tenn. Crim. App. 1996).

Following a sentencing hearing, the trial court considered as enhancement factors that: the
appellant has no hesitation about committing the offense when the risk to human life was high and
that the offense was committed under circumstances under which the patential for bodily injury to
avictim was great. Tenn. Code Ann. 88 40-35-114(10) & (16). In addition, the trial court gave
someweight, asrequired by statute, to the fact that the appellant released the victims. However, the
court indicated that the release was not necessarily voluntary and resulted only after the victims
begged to be released. The trial judge refused to consider the age of the appellant as a mitigating
circumstance as the appellant was in his twenties when the incident occurred.

Initialy, the Court would note, and the state concedes, that the trial court improperly
considered enhancement factors (10) and (16) in the aggravated robbery convidions. Asresolved

in State v. Claybrooks, 910 S.\W.2d 868, 872 (Tenn. Crim. App. 1994), this Court heldthat because

thesefactors areinherent in the offense of aggravated robbery, they may not be used to enhance the
resulting sentence. Accordingly, these sentences are reduced to the minimum eight years in each
aggravated robbery conviction.

This Court has further held that enhancement factors (10) and (16) are inapplicable in
especially aggravated kidnaping convictionswhere adeadlyweaponisused. See Statev. Kern, 909
Sw.2d 5 (Tenn. Crim. App. 1993). Accordingly, these sentences are smilarly modified to the

minimum fifteen years in each especially aggravated kidnaping conviction.

B. Consecutive Sentences
The appellant also alleges that the trial court errantly imposed consecutive sentences. As

stated above, the trial judge found that the appellant was a dangerous offender and imposed an
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effective sentence of 60 years. With the modifications made by this Court, the effective sentence
is reduced to 46 years.

Tennessee Code Annotated Section 40-35-115 provides that “[i]f a defendant is convicted
of more than one (1) crimina offense, the court shall order sentences to run consecutively or
concurrently as provided by the criteriain this section.” Tenn. Code Ann. § 40-35-115(a). “The
Court may order sentencestorun consecutively i f thecourt findsby a preponderance of the evidence
that: . . . (4) The defendant is adangerous offender whose behavior indicates little or no regard for
human life, and no hesitation about committing a crime in which the risk to human life is high.”
Tenn. Code Ann. § 40-35-115(b)(4).

Thetria court concluded that the appellant should be classified as a“ dangerous offender.”
Citing the statute, the court reasoned that:

Thesetwo victimswere minding thar own businessesinthe evening,
standing outside the apartment building inwhich one of them lived,
talking, not harming a soul, minding their own business, when Mr.
Lewiselected to approach them, stick a gun in their face, rob them,
force them into the car, kept the gun at the head of, | believeit was,
the male victim that was driving as they went down, if I’'m not
mistaken. . . .

When people are forced into a car at gunpoint and are made
to start driving and they’ re heading toward desolate areas, it ells
trouble. And | think these two victimsin this case were lucky to be
alivetoday to tell thetale.

And for an individual to have committed the crimes that Mr.
Lewiscommitted in the manner inwhich they were committed, in my
judgment there can be no question that he is a dangerous offender as
contemplated in the statute.

In State v. Wilkerson, 905 S.W.2d 933 (Tenn. 1995), the Tennessee Supreme Court delineated the

following requirements for imposing conseautive sentences when the defendant is classified asa
“dangerous offender”:

(1) Proof that an offender’ s behavior indicated little or no regard for

human life and no hesitaion about committingacrime when therisk

to human life was high.

(2) The proof must establish that the terms imposed are reasonably
related to the severity of the offenses committed.

(3) An extended sentence i s necessary to protect the public aganst
further crimind conduct by the defendant.

Id. at 938-39.
The testimony at trial indicates that the appellant approached the victims with a weapon,

robbed them at gunpoint and forced them into one of the victim’'s car. Holding the gun to Mr.

12



Greene' shead, the appdl ant forced Greeneto driveaway. Whileinthe car, the appellant demanded
Ms. Richards' engagement ring and her watch. Only after pleading with the appellant were the
victimsreleased. Without question, the appellant’ sbehavior indicated little or no regard for human
lifeand no hesitation about committing aaimewhen therisk to human lifewashigh. Weagreethat
the appellant is a dangerous offender.

The appellant’ s decision to rob the victims was taken a step further when he also dedded to
kidnap them. The robbery itself placed the victims in harms way; however, when the appellant
unnecessarily kidnaped them, the danger to them was increased exponentially. As such, the
consecutive sentences reasonably relate to the offenses committed.

Findly, based on the proof in the record, this Court finds that an extended sentence is
necessary to protect society from the appellant. As stated above, the appellant shows little regard
for the sanctity of human life. His dangerousness warrant the extended sentence imposed in this

case. Thisissueissimilarly without merit.

CONCLUSION
For the foregoing reasons, this Court affirmsthe appellant’ s convictions. The sentencesare

modified as set forth hereain.

ROBERT W. WEDEMEYER,
Specia Judge

CONCUR:

JOE G. RILEY, Judge

CURWOOD WITT, Judge
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