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OPINION

The defendant, Chris Eugene Etters, was indicted on February 12, 1997, on ane
count of vandalism in the amourt of $10,000 or more and onone count of violating the Tennessee
Water Quality Act. The defendant gpplied for pretrial diverson. On June 2 1997, the Didtrict Attorney
Generd denied the request. On January 7, 1998, the Crimind Court of Qullivan County overruled the
District Attomey General and granted the defendant pretrial diversion. Accordingly, on February 10,
1998, the Distriat Atiorney Generd entered into amenorandumof underganding with the defendart,
setting forth the conditions of the defendant’s pretrial dversion. The State additionally applied for
permission to appeal the interlocutory order of the trial court pursuant to Tenn. R. App. P. 9, which
application was granted by the trid court and by this court. In this apped, the State assertsthat the

trial courtincorredly overrued the District Attomey Gererd's denial o pretrial dversion.

Fdlowing a review of the recard and the parties briefs, we affirmthe judgment of the

trial court.

|. Factual Background

In 1993, the defendant, Chris Eugene Etters, leased a tract of land on Rverpat Road
in Kingsport, Tennessee, and began operating AZRCOK Corporation (AZROK). AZROK processed and
distributed hardwood bark gererated by the local Mead Paper fecility. Previously, Mead Peper had
beendisposing of appraximately 75,000tons of hardwoad bark per year in landfills. Seizngan
opportunty toturnwhat had been Mead Paper'swagte into a viable commerdal product, AZROK
began processing the leftover bark into compast landscape nulch for resale. As areault, the two
campanies wonthe 1993-94 Tennessee Assodation of Business Excellence in Sdd Waste
Managenent Award for their joint effort to conserve landfill space and find a beneficid use for the bark

material. At this time, the defendant's business was thriving, but trouble was looming on the horizon.

Problems began for AZROK in August, 1993 when the defendant was informed by the
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Tennessee Departirent of Environment and Conservation (TDEC), Division of Solid Waste
Managenert (DSWM), that he was engaged inthe unautharized processing of sdid waste invidation
of the SolidWaste Disposal Act. FomAuwgust, 1993 to Awgust, 1995 the defendart met with varicus
agents of DSWWM on numeraus occasions and intiated effortsto conply with their requirements.
However, he was unable tofully execute the required measures due tothe size and urfortunate

locati on of his business.

AZRCOK was located ona trad of land adjacert to a public road and the Holston Arrry
Ammunition Plant (HAAP) praperty and near asluice of the Holstonriver. Furthernore, urknown to

the defendant a thetime he leased thelot, the AZROK husiness was on or adjacent toa former aty

dump ste.

When AZROK nulched its bark and placed the mulch inpiles for the purpose of aging,
the piles of mulch would occasionally sportaneoudy conbust. When AZROK enployees sprayedthe
mulch with water in an attenpt to contrd the fires or when it rained, tanninswoud leach framthe
mulch, and another chemica (TEC) would leach fromthe city's dd dunp ste. The defendant built
retaining ponds and excavated a ditchin arder to control the leachate, but he coud not corird the flow
of leachate dif-site. Persannel fram the TDEC Division of Water Pollution Control inspedted the site
and withessed leachate flowing across Rverpat Road and draining into the nearby sluice of the

Hdston Rver.

Mead Paper conducted tests of the muich product and concluded that the mulch was
not hazardous to the public using the product or to AZROK employees. Additionally, the Tennessee
Departrrent of Health, Bpideniology Division, conduded that the contaminantsin the nulch werenat a
hazard tothe public and that the contanminantsin the leachate were nat highly concentrated enough to
warrart publicconcern However, the State alleged that between 194 and 1995, the defendant falled

to containthe leachate, failed to contrd the outbreaks of fires on the site, failed to camply with the
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Permit-by-Rule requirements of a solidwaste processing fecility, failed tofile adeguate finandal
assurance with the Gommissioner of TDEC, and faled to pay the amua maintenance fee required of

persons operating an approved solid waste processing facility.

Therefore, on August 4, 1995, the Commissioner o TDECordered the defendart to
immedately cease accepting waste at his fadlity and ordered hmto dose the fecility. Closingthe
fadlity entaled the renoval of all solid waste and sdlid waste constituerts within thirty days. In

addition, the Conmissioner ardered the defendant to pay restitution in the amount of $76,433.27.

The defendant ceased operation of AZROK, but he did nat remove the bark materials
fromthesite. As areault o the deferdant’s effarts to conrply with the TDECs requirenents, his
busness had beconme insolvent. Moreover, the defendant and Mead Paper dsagreed over wiho was

regponsble for the deanup o the site. Meanwhile, the leachate continued to flow off-gte.

Over a period of time, the AZROK operation caused $4,000 damage to a fence on the
Amy’s adjacent property. Moreover, the leachate allegedly contaminated soil on the Army’s property,

requiring the removal of the soil. The Army sought restitution from the defendant for these expenses.

Mr. Jerry Fukerson and Mr. Walter Nat Smith, agents of TDEC, were reponsble for
ingpecting the AZROK dte & various times. In dfidavits, bath M. Smith and Mr. Fulkerson alleged

that the defendant had threatened themwhile they were visiting the AZROK ste.

However, Mr. Fulkerson submitted two inconsistent versions of the incident in which
hewas threatened by the defendart. During an intendewwith the probation dfficer who preparedthe
pretrial dversion report, Mr. Fulkerson stated that “...during the investigation the defendart threatened
him and ‘pulled a gun’ on him as well as other menbers of the Tennessee Department of Energy and

Conservation.” In contrast, in his affidavit, Mr. Fulkerson did not allege that the defendant had ever
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“pulleda gun” onhim Rather, he stated that he had once seen agunin the defendant’'s truck. M.
Fukerson ategedthat, onthat oacasion, the defendart did nat threatenany TDECagerts. Theonly
threa by the defendant describedin M. Fulkerson's affidavit occurred during a tdephaone

conversation.

Mr. Smith stated in his affidavit that, on one occasionwhen he was inspecting the
AZRX site and discussing compliance measures with the defendant, the defendant expressed
disagreement with the on-going enforcement action and stated that he had something that would take
care o the prablem. The defendant then placed his right hand onthe small of hisback. M. Smith

inferred that the defendant had a weapon concealed on his person.

As stated above, the defendant was indicted on one count of vandalism and on one
caurt of violating the Tennessee Water Quality Act. Accordngto the pretiial diversion repart, the
defendant was forty-four yearsold, mariied, and the fether of four children His family was supportive.
Despite poor grades, the defendant had graduated fromhigh schod in 1973 and had since developed
a good wak history. His criminal history consisted of three speeding tickets. He had no history of
aloohol or diug abuse as an adut. As ajuvenile, the defendarnt drark acohd for a shart periad of time

and experinmented with marijuana twice onore day when he was appraximately seventeen years dd.

The defendant was apologetic and renorseful for any harm he may have causedto
othersasa resuit of his busness. He maintained that Mead Paper was regponsble for renoving the
waste material following the closing of the AZROK facility. Therefore, he contended that any damages
caused by the leftover bark materials and the leachate were nat attributable to im. Further, he
assertedthat, due to his business’ insolvency, he was unalde to pay far the damages. Anunber o
friends and family menbers wrote letters vouching for the defendant’s good charader and concernfor

the ervironmert.



In a letter denying the defendant’s requedt for pretrial diverson, the Digtrict Attorney
Gererd stated that he had corsidered “the pretrial dversion report, a dean-up estimate by Holston
Defense, Affidavits from M. Nat Smith and Mr. Jerry Fulkerson, letters sent on behalf of Mr. Etters,
and other information framthe file.” The District Attorrey General then listed the fdlowing graunds
upon which his denial rested:

(1) The defendant was ordered by the Commissioner of the
Departrrent of Environment to cease husiness at his lacation by arder
dated August 4, 1995. The difenses listedin the Presentment
occured, a least partidly, after the Commissioner's Order. The
allegation of water pdlution was listed as accurting over eght months
after the Order was entered. The Order also states a history of
substantial non-compliance with state regulations during the course of
the defendant’s mulching operation

(2) Mr. Walter Nat Smith and Mr. Jerry Fukerson both filed affidavits
stating that the defendant threatened them during their work at the
defendant'swork site. In bothinstances, ahandgun wasthe
percaved wegpon in connedionwith the threas. Thethreats
occurred over aperiod of time andwas obvioudy inresponse tother
investigation of the defendant’s fecility.

(3) The Presentment dleges criminal adivity which occured over an
extended periad of time and which caused extraordnary damagesto
the victim’s property.

(4) The defendant does nat have a aimind history, but does admit to
usng anillegal drugonat least two occasions.

(5) The educational history in the pretrial diversion report shows a

poor academic recard. However, it was nated that the defendant dd
graduate high schod.

The Qimnd Cout of Sullivan County overruled the District Attomey Gererd and
granted the defendart pretiial dversion. Thetrial courthed that the District Atomey Generd had
abused his discretion. Spedfically, the trid court held that the Distrid Attorney Generd had falled to
enumerate or assign due significance to all relevant factors and that, in any case, there was no
subgtartial evidence in the record to suppart the proseautar’s denial of pretiial dversion. Thetrial
caurtorcered that the Sate enter intoa Menorandumof Undersanding with the defendart, granting

pretrial dversion for a period of two years. Inaddition the trid court arderedt



1. Thedefendant shdl pay restitutionto HAAP inthe anmount of
$4,000 toreluild the fence damaged by the AZROK gperation

2. The defendant shall pay TDEC $4,949.55 in past due
maintenance fees, interest, and penalties.

3. Thedefendant must perform three hundred hours df community
senvice.

4. The defendant must pay a monthly supervision fee of $30 and
court costs.

lI. Analysis

A. Pretrial Diversion Generally

The Pretrial Diversion Act provides ameans of avading the consequences o a pubic
prosecution for those who have patertial for rehabilitation. See Tenn. Code Ann. 8 40-15-105 (1997
and Supp. 1998). The pretrial diversion program allows a district attomey general to suspend
prosecution against a qualified defendant for aperiod of up totwo years. Id. Whether to grant or deny
anapplication for pretrid diversonis inthe discretion of the distridt attarney gererd. Id.; State v.

Pinkham, 955 SW.2d 956, 959 (Tem. 1997); State v. Hammersley, 650 SW.2d 352, 353 (Tenn.

1983); Statev. Carr, 861 SW.2d 850, &5 (Tem. Qim App. 1993); State v. Freeman, No. 03C01-

9712-CC-00523, 199 WL 96272, at *2 (Tenn Crim App. at Knoxville, February 22, 199).

In making the initial determination of whether diverson is warranted, the district
attarney gererd must consder (1) the drcumstances of the dferse; (2) the defendarnt’s aimind
record (3) the defendant’s socid history; (4) the defendant’s physical and mental condition; (5) the
deterrert effect of punishrment upon other aimina adivity, (6) the defendant’s amenahility to
carrection; (7) the likelihood that pretrial dversion will “serve the ends of justice” and the best interests
of the defendant and the pulic; and (8) the defendant’s “attitude, behavior since arrest, prior record,
home envirorment, curent drugusage, enotiond stability, past employent, general reputation,

maritd stability, family resporsibility, and attitude of law enforcenment.” State v. Washington, 866

S\w.2d 950, 951 (Tenn. 1993) (citing State v. Markham, 755 S.W.2d 850, 852-53 (Tenn. Crim. App.

7



1989)).

The nature and ciraurrstances of the aleged offenses are nat the only appropriate
fadorsto be considered upon gpplication for dversion but may alone provide a suificient basis for
denid. Car, 861 SW.2d at 8&5; State v. Sution, 663 SW.2d 678, 680 (Termn. Oim App. 1984); State
v. Cavnor, No. 02C01-9704-CR-00155, 1998 WL 148320, at *3 (Tenn. Crim. App. at Jackson, March

31, 1998), perm to appeal denied, (Tenn. 1999). However, the crcumstances of the case and a

generalized need for deterrence “cannot be given controlling weight unless they are ‘of such
overwhelming significance that they [necessarily] cutweigh all other factors.” Washington, 866 S.W.2d

at b1 (enphags inoriginal) (quoting Markham, 755 S\W.2d at 853). Where there are no “such

exceptional circumstances, ‘the district attorney general must consider evidence which tends to show
tha the applicart is amenable to carrection by dversion andis not likely to conmit futher crimind

acts.” Id.; see also State v. Winsett, 882 S.W.2d 806, 810 (Tenn Crim App. 1993).

When dedding whether to enter intoa menorandumof understanding uncer the
pretrial dversion satute, aprosecutor should focus on the defendant’s amerablity to correction. Any
factorswhich terd to accurately reflect whether a particular defendant will or will nat becone a repeat
offender should be considered  Such facdtors must, of course, be clearly articulated and ated inthe
recordin order that a meaningfu appelate revewmay be had. Pinkham, 955 S\W.2d at 959-960
(quoting Hammersley, 650 S.W.2d 355); see also Statev. Curry, No. 02S01-9709-CC-00079, 1999 WL

115113 (Tem. a Dyershburg, March 8, 1999).

Furthermore, if the district attomey general denies pretrial diversion, the denial must
bein witing and must indude “an enumeraion of the evidence tha was consderedand adiscussion
of the factors considered and weight accorded each” Pinkham, 955 SW.2d at 960. This ‘requirement
entals more than an abstrad statenent in the record that the district attarney gereral has consdered

these fadors.” State v. Herron, 767 S.W.2d 151, 156 (Tenn 1989). Ingtead, the fadors consdered
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“must be clearly articulable and stated inthe record.. .” Id. The fact that a defendant bears the
burden o demonstrating sutahlity for diversion does not relieve the prosecutor's dbligation toexarmine
all o the relevant factars and set forth the required findings. Pinkham, 955 SW.2d at 960; see also

Cury, No. 02S01-9709-CC-00079, 1999 WL 115113, at *3.

If the application far pretrial dversion is denied, the defendant may appeal by
petitioning thetrial court for a writ of certiorari. Tem. Code Am. § 40-15-105(b)(3) (1997 and Supp.
1998). On a petition for certiorari, the hearing conduded by the trial judge is limited to two isstes: (1)
whether the acaused s digible far diversian; and (2) whether the district attomey generd abused his

discretion in refusing to dvert theaccused. State v. Watkins, 607 SW.2d 486, 488-89 (Tem. Qim

App. 1980); State v. Cavnor, No. (2Q01-9704-CR-00155, 1998 WL 148320, a *3. Moreower, the only
evidence that may be considered by the trial court is the evidence that was considered by the district
attorney gererd. Winsett, 882 S\W.2d at 810. The trial court may corduct a hearing only to resolve
any factual disputes raised by the proseautar or the defendant concerning the gpplication, but nat to
hear addtional evidence that was nat consdered by the prasecutor. See Pinkham, 955 SW.2d at

960.

In State v. Qurry, our supreme cout amounced the sandard o review that an
appdlate court must apply in pretiial dversion cases.

The action of the prosecutor is presumptively correct, and is subject
to review by the trial court only for anabuse o discretion. The record
in this regard must showan alssence of any substantia evidence to
support the refusal of the didtrict atorney general toenter into a
menorandumof undersanding before areviewing court canfindan
abuse of discretion. The appellate court must determine
whether the trial court’s decision is supported by a
preponderance of the evidence.

No. (2S01-9709-CC-00079, 1999 WL 115113, & *4 (emphasis added); see also Pinkham, 955 S\W.2d

at 960.



B. Application of the Law
Onappeal, the State arguesthat thetrial cout erred by overrding the Didtrict Attorney
Gererd's denial o pretrial dversion.' The State contends that the trial court erred by tacitly re-

weighing the rdevant fadors and decidng that the defendant was amenable to carrection.

Initialy, we concur in the trid court’s finding that the District Attorney Gererd failed to
enunerate ar assign weight toall of the fadors relevant in pretrial dversion cases. Although the
Distria Attorney Generd stated in his denial letter that he considered the pretiial diversion repart and
theletters sert onbehalf of the defendant, the prosecutar did not dscuss the defendart’s favoralde
sodal history, lack o criminal record, and potential for rehabilitation. Thefailure of the District Attorrey
Gererd to corsider and articulate dl of the rdevant fadtors congtituted an abouse of dscaretion. See

Cury, No. (2301-9709-CC-00079, 1999 WL 115113, & *6.

Moreower, a preponderance of the evidence supports the trial court’s detemmination
that the circumstances of the case were not “of such overwhelming significance that they [necessarily]
outweighled] al other factors.” Washington, 866 S.\W.2d at 951 (citation omitted). The District
Attorney General denied pretrid diverson on five gounds. On apped, the State cantends that three
of the five grounds were each a suffident and independent groundto deny dversion:

(1) The defendant was ordered by the Commissioner of the
Departent of Environment to cease business at his location by arder
dated August 4, 195, The dferses listed in the Presentment
occured, & least partidly, after the Conmissioner's Order. The
allegation of water pdlution was listed as acaurring over eght morths
after the Order was entered. The Order also states a history of
substantial non-compliance with state regulations during the course of
the deferdant’s mulching gperation

(2) Mr. Walter Nat Smith and Mr. Jerry Fukerson both filed affidavits
stating that the defendant threatened them during their work at the
defendant'swork site. In both ingtances, ahandgun wasthe
perceived wegpon in connedionwith the threas. Thethreats

! The defendant proceeded prose on apped with only the advice of attaneys Vince Skoraand David Overbay.
The case was submitted for a decisionon the record and the appellant’s brief, with oral argument.
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occured over aperiod of time andwas obvioudy inresponse tother
invegtigation of the defendant’s fecility.

(3) The Presentment dleges criminal adivity which occured over an

extended periad of time and which caused extraordnary danmagesto
the victim'’s property.

With respect to the first ground, the State cites four separate instances of discharge of
pdlutants by AZROK dter the State had warned the defendant and prescribed aurative measures.
The Conmmissioner d TDECdesaribed these instancesin his August 4, 1995, arder closing the
AZRCK fadlity. The State asserts that these episades denonstrate the defendart’s willful violation of
state laws and regulations. Moreower, the Sate argues that agrand jury subsequently found that the
defendant wilfully and knowingly polluted the Holsten River on Al 21, 1996. According tothe State,
the prasecutor was entitled to rely upon the Conmissiorer’s order and the findng of the grard jury in

denying the defendant pretrial diverson

The tial court found no substantid evidence to sugges tha the defendant willfully
ignored the TDECs requirenrents. The court observed that the recard s replete with the defendart’s
efforts to comply with the requirements, including spraying muich piles to control fires, building ditches
and pondsto catch rundff, and testing the taxiaty of the mulch andleachate. In conclusion, the trial
court stated, “The Caurt does not accept the premise tha because the defendant’s effarts were

unsuccessful, he willfully failed to comply with TDECs rues and regulations.”

Futhermore, the trial court conduded that it could find no evidence that the defendant
continued his mulching business after August 4, 199. Thetria court nated thet the recordwas devad
of any officer'sreport ar other docurrent indicating that the pdlution of the river which is alleged to
have occurred on April 21, 1996, was caused by anything other than leftover bark materials and

leachate fromthe city dunp ste.
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Asto the second ground for denial of pretrial dversion, the State argues that the
threas made by the defendant were significant enough to warrart the prasecutor's denial o pretrial
diverson The State contends that these threats were clearly designed tochill the regulatory zed of
Mr. Fulkersonand M. Smith by pgaang themin fear d badily harm shoud they continue ther

enforeenent efforts.

The trid court found no substantia evidence to support the Sate's belief that the
defendant threatened TDEC enployees with ahandgun. As explained earlier, Mr. Fulkerson's affidavit
differs materially fromaninterview he gave to the probation dficer who preparedthe pretria diverson
repat. In his afidavit, Mr. Fulkerson related only one actud threat by the defendant which ocaurred
during a tdlephone conversation.  Addtionally, Vr. Smith did not rdate any explicit threat by the

defendant, nor dd he ever witness the defendant in passession of a handgun

Asto the third ground that the defendant’s vandalism occurred over anextended
period of time, the State argues that the defendart’s vandaism continued even after the August 4,
1995, adminigtrative arder closing the AZROK fecility. With resped to the amount of damage tothe

Amy’s praperty, the State concedes that the damage estimates contained in the record reflect a

discrepancy.

The tial coutt found that any damage caused by the defendart’s gperation of his
business ocaurred between April 20, 1995, and the closing of the AZRCK fecility on August 4, 1995,
The tial cout reasoned that from August 4, 1995, to Cctaber 31, 1996, any damage was attibuable
to runoff fromthe materials remainng onthe praperty and leachate fromthe city dump site. Thetrial
caurtconduded, “There is no evidence tha the defendant actively caused any darmage during this
period but that, ingead, he was enraled in adisoute with Mead Corporation over deanup of the site;

and his conmpanywasinsohert.”
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Asto the extent of damage to the Army’s property, the tria court noted that the record
reveals a preliminary assessment of damages on Juy 22, 1996, of only $24,000. Yet, on May 27,
1997, with no expanation or itemization of damages, the damage assessment rose t0“2.1M”
Moreower, the trid court reasoned that the legidature has provided that a personwho commits aClass
C felony is eligible for pretrial diversion; therefore, the District Attomey erred in relying upon the fact

that the damages exceeded $ 10,000.

We conclude that the record contains anple evdence to supportthetria courts
decisonto overrue the Distrid Attorney Generd’s denial of pretrial dversion. Accordngy, the

judgment df the trial court is affirmed.

Normma McGee Ogle, Judge

CONCUR:

James Qurwood Witt, Jr., Judge

John K. Byers, Senior Judge
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