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The appellant, Anthony Wayne Berndt, was convicted of rape of a child, a Class A

felony, by a jury of his peers.  The trial court found that the appellant was a standard

offender and imposed a Range I sentence consisting of confinement for seventeen (17)

years in the Department of Correction.  One issue is presented for review.  He contends

that the “trial court erred in overruling [his] request to charge the jury as to the lesser

included offense of aggravated sexual battery.”  After a thorough review of the record, the

briefs submitted by the parties, and the authorities which govern the issue presented by

the appellant, it is the opinion of this Court that the judgment of the trial court should be

affirmed pursuant to Rule 20, Tennessee Court of Criminal Appeals.

The evidence contained in the record establishes that the appellant digitally

penetrated the victim who was four years of age.  The appellant admitted this to the police

and the medical proof confirmed that the child had been penetrated.  The record does not

support an instruction on the lesser included offense of aggravated sexual battery.

_____________________________________________
JOE B. JONES, PRESIDING JUDGE

CONCUR:

___________________________________
  GARY R. WADE, JUDGE

___________________________________
           PAUL G. SUMMERS, JUDGE   
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