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OPINION

The defendant was indicted for first degree premeditated murder, setting fire to
personal property, and abuse of a corpse. A jury convicted him of al three offenses, and for the
setting-fire-to-personal-property and abuse-of-a-corpse convictions, he received two two-year
sentences to run concurrently with alife sentence for the first degree murder conviction.

1The post-conviction petition and all documentsin the post-conviction proceeding list the petitioner’s name as
“Chet Allen Walker,” but the direct appeal opinion listsit as“Chett Allen Walker,” see State v. Chett Allen Walker, No.
E2003-03093-CCA-R3-CD, slip op. at 2 (Tenn. Crim. App., Knoxville, Oct. 2, 2003). In this collateral-attack
proceeding, the lead processis the post-conviction petition, in which the petitioner signed his name “ Chet Walker,” and
we use that spelling.



The proof at trial showed that, on February 9, 2001, the victim, Joshua Swafford,
borrowed a handgun from an acquaintance. See Sate v. Chett Allen Walker, No. E2003-03093-
CCA-R3-CD, dlip op. at 2 (Tenn. Crim. App., Knoxville, Oct. 2, 2003). Later that evening, Mr.
Swafford and the petitioner drove to alocal water tower and shot the gun. Id. After shooting, the
two men returned to the petitioner’ s house where they, along with the petitioner’ s cousin, discussed
buying drugs. 1d. The petitioner told Mr. Swafford that he had $1,700, and Mr. Swafford told him
that he could purchase two pounds of marijuana. Id. Petitioner’s cousin inquired about obtaining
“ecstacy,” and Mr. Swafford informed them that he could acquireit. Id.

The three men traveled to alocation where Mr. Swafford bought “ ecstacy” for the
petitioner’scousin. Id. They then traveled to ahouse in Hixson to purchase marijuana. 1d. Once
they arrived, the petitioner and Mr. Swafford went inside to purchase the drugswith the petitioner’s
$1,700. Id. Thetwo left the house, but Mr. Swafford gave the petitioner neither the drugs nor his
money. Id. Mr. Swafford drove back to the petitioner’ s house, and while driving, he placed the
borrowed handgun underneath thedriver’ sseat. Id. The petitioner, who wassittingin the back seat,
picked up the handgun. Id.

When they arrived at the petitioner’ s house, and the petitioner’s cousin exited the
vehicle, the petitioner moved to the front seat, instructed Mr. Swafford to driveto acertain location,
told Mr. Swafford to stop the vehicle, and demanded that hismoney bereturned. Id., slip op. at 2-3.
The petitioner shot the handgun through the open window of the car before shooting Mr. Swafford.
Id. The petitioner then drove the car back to his driveway, sat there for approximately two hours,
took gasoline from his four-wheeler, and drove the car behind his house, where he set the car and
the victim’s body on fire. 1d.

On February 11, the petitioner directed his mother’ sboyfriend to the burned vehicle,
and the boyfriend called the police. 1d. The police investigated the scene and interviewed severa
people, including the petitioner. 1d. After first accusing his cousin of committing the crime and
attempting to help the police gain aconfession, the petitioner then confessed in adetailed statement
to committing the crime. Id.

On direct appeal, this court affirmed al of the petitioner’s convictions. Seeid., dlip
op. a 13. The petitioner then filed a timely petition for post-conviction relief, which the post-
conviction court denied after an evidentiary hearing.?

In the post-conviction hearing, the petitioner testified that histria attorneys did not
discuss prior to histrial the possible range of punishment for afirst degree murder conviction. He
stated that the attorneys told him that his case was not a first degree murder case but a voluntary
manslaughter case in which he would receive a sentence of three to six years if convicted.

2The petitioner raised several issues in his post-conviction petition and amended petition. However, he only
raises one issue on appeal: Whether trial counsel was ineffective for not calling a character witness.

-2



Thepetitioner testified that prior to histrial, television and newspaper mediacovered
the case. Hewas unsurewhether his attorneys moved for achange of venue. The petitioner recalled
that hisattorneysdid question potential jurorsconcerning pretrial publicity duringvoir dire. Heaso
testified that his attorneys interviewed several character witnesses, namely Dale Grooms. The
petitioner stated that his attorneys should have called character witnesses, particularly Mr. Grooms,
because in mounting hisvoluntary manslaughter defense, he needed to show thejury that hewas*“a
reasonable person [who] just messed up.” He asserted that character witnesses were needed to
exhibit his reasonableness to the jury, but his attorneys said that “we didn’'t need them.” The
petitioner was the only witness who testified at trial.

Thepetitioner read astatement in which hereiterated the need for character witnesses
to show that hewasanonviolent person. Healso stated that hiscriminal record only showsadriving
without alicense charge. The petitioner further expressed sorrow for what he had done.

On cross-examination, the petitioner testified that his attorneys informed him of the
possible sentence once the jury reported its verdicts. Hetestified that the State never offered him
apleaand that he did confess to shooting the handgun out the window, murdering the victim, and
setting the fire. Furthermore, he stated that his attorneys discussed his right to testify, reviewed
discovery, and explained the voluntary manslaughter defense.

Dale Grooms testified for the petitioner in the post-conviction hearing that he had
known the petitioner for approximately 12 to 14 years. He testified that he had worked with the
petitioner at Bott Construction and that he took the petitioner “under [his] wing . . . in aroundabout
way.” Astothe petitioner’ s character, Mr. Groomstestified that the petitioner “was just somebody
striving to better himself,” that “[he was] agiver, not ataker,” and that “he [was] afollower, not a
leader.” Mr. Grooms further testified that the petitioner seldom raised his voice to him. He also
testified that he had spoken to the petitioner’ strial attorneys approximately five or six timesand had
made it clear to them that he was available and willing to testify at trial.

The State called lead counsel, and hetestified that he had handled morethan 100 first
degree murder casesin his20-year criminal law career. Hetestified that the petitioner’ smother and
Mr. Grooms visited him at his office approximately 20 times, and they discussed the petitioner’s
defense. Lead counsel also testified that he visited the petitioner numeroustimesinjail and that the
petitioner was “very emotional about the situation.” He testified that he undertook an “open
discovery process’ and that he produced copies of al case materials to the petitioner.

Lead counsel testified that he al so discussed the vol untary manslaughter defense and
the punishment for first degree murder with the petitioner. He explained that strategically they
decided that this defense “seemed . . . to be the best possible light that the facts could support” and
that denying guilt would enrage the jury. Lead counsel testified that a self-defense claim was not
asserted because the only weapon involved was the handgun used by the petitioner.



Lead counsel testified that he had several “ professional discussion[s]” withthe State
regarding a plea offer, but the State never actually made an offer because of the strong proof.
Regarding the proof, lead counsel testified that “it was probably the strongest proof [that he had]
seeninafirst degree murder prosecution.” That said, hetestified that heand co-counsel aggressively
litigated the suppression of the petitioner’s confession because it “was [the petitioner’s] strongest
issue,” but thetrial court overruled their motion and admitted the confession.

Lead counsel alsotestified that in preparing for trial, heinterviewed several potential
witnesses, including Mr. Grooms. However, given the nature of the petitioner’s confession, he
thought that the petitioner “would make his best witness: He was the only one who could explain
to the jury hissituation.” Furthermore, lead counsel explained that the petitioner’ s testimony was
very emotional, and he did not want to engender prosecution proof about the time that the killing
took place and the petitioner’ sextensive drug use on the night of the murder, preferring not to detract
from “the progress [that the petitioner] had made testifying.” Lead counsel felt the petitioner’s
“emotional impact outwei ghed any progressthat somebody coul d testify asacharacter witness, given
what they would also haveto say.” Inaddition, lead counsel wasworried that Mr. Grooms, who was
“avery honest and direct person,” would testify to the petitioner’ s heavy drug use during that time
period. Lead counsel explained that in hisexperience with voluntary manslaughter cases, juriesdid
not look favorably upon defendantswho voluntarily used drugs. Finaly, hetestified that the* skilled
prosecutors’ could bring out harmful details contained in the petitioner’ s confession when cross-
examining character witnesses.

On cross-examination, lead counsel testified that he was personally aware of the
case spretria publicity. He decided not to move for a change of venue because, in his opinion, he
would have to “work][] uphill, as a defense attorney, unless the people [had] actually formed an
opinion.” Hetestified that changes of venuetold the new venuethat “thismanis so guilty [that he]
can'tget afartrid . ..in[his] home community.” Lead counsel also testified that hedid not recall
asking Mr. Grooms specifically about the petitioner’ s drug use, but in his opinion, he assumed that
Mr. Grooms knew. He testified that he normally has character witnesses available and decides
whether to call them depending on how the proof at trial develops.

The post-conviction court denied post-conviction relief based on the petitioner’s
claims of ineffective assistance of counsel. The court found that the petitioner conceded that lead
counsel questioned potential jurors during voir dire concerning pretrial publicity and that no jurors
were aware of the publicity. Therefore, the court held that the petitioner failed to show prejudice.

Regardingthepetitioner’ sclaimthat triad counsel wasineffectivefor failingtoinform
him of afirst degree murder conviction’ spossible punishment, the court found that |ead counsel met
with the petitioner and hisfamily and discussed hisright to testify and theory of defense. The court
also noted that the State did not make a plea offer. The post-conviction court then ruled “that any
deficiency in counsel’ s performance in this respect was not prejudicial .”



The court also found that lead counsel had interviewed and met with Mr. Grooms,
the only potential witness identified by the petitioner, several times beforetrial. The court further
found that any character evidence could have potentially engendered evidence of the petitioner’s
voluntary drug use and that lead counsel thought this evidence would diminish the impact of the
petitioner’s emotional testimony. The post-conviction court stated that Mr. Grooms's testimony
would not have been entirely favorable and that the petitioner’ s testimony supported the theory of
defense. Thus, the court found no clear and convincing evidence of deficient performance.

Regarding the voluntary manslaughter theory of defense, the post-conviction court
found that the motion to suppress the petitioner’ s statement was denied and that if the petitioner
denied murdering thevictim, then thejury could becomeenraged. The court found that no evidence
existed to support a different theory; therefore, counsel was not deficient.

On appeal, the only argument the petitioner raisesisthat trial counsel wasineffective
for not calling Mr. Grooms as a character witness. Because the post-conviction court’s denia of
relief is supported in the record, we affirm that court’ s judgment.

The post-conviction petitioner bears the burden of proving his or her alegations by
clear and convincing evidence. T.C.A. § 40-30-110(f) (2006). On appeal, the appellate court
accordsto the post-conviction court’ sfindings of fact theweight of ajury verdict, and thesefindings
are conclusive on appea unless the evidence preponderates against them. Henley v. Sate, 960
SW.2d 572, 578-79 (Tenn. 1997); Bates v. Sate, 973 SW.2d 615, 631 (Tenn. Crim. App. 1997).
By contrast, the post-conviction court’s conclusions of law receive no deference or presumption of
correctness on appeal. Fieldsv. Sate, 40 SW.3d 450, 453 (Tenn. 2001).

The Sixth Amendment of the United States Constitution and articlel, section 9 of the
Tennessee Constitution both require that a defendant in acriminal case receive effective assistance
of counsel. SeeU.S. Const. amend. VI; Tenn. Const. art. |, 8 9; see also Baxter v. Rose, 523 S.W.2d
930 (Tenn. 1975). “Claims of ineffective assistance of counsel are considered mixed questions of
law and fact and are subject to de novo review.” Serrano v. Sate, 133 S.W.3d 599, 603 (Tenn.
2004); see Satev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). When a defendant claims ineffective
assistance of counsel, the court must determine (1) whether counsel’ s performance was within the
range of competence demanded of attorneysin criminal cases, Baxter, 523 S.W.2d at 936, and (2)
whether any deficient performance prejudiced the petitioner, Strickland v. Washington, 466 U.S. 668,
694, 104 S. Ct. 2052, 2068 (1984); seeal so Powersv. Sate, 942 SW.2d 551, 557 (Tenn. Crim. App.
1996). Courts need not addressthese componentsin any particular order or even address both if the
petitioner failsto meet his burden with respect to one. Henley, 960 SW.2d at 580.

A reviewing court must indulge a strong presumption that counsel’s conduct falls
within the range of reasonable professional assistance. Strickland, 466 U.S. at 695, 104 S. Ct. at
2070. This court should not second-guess informed tactical and strategic decisions by defense
counsel. Henleyv. State, 960 SW.2d at 579. 1t must eval uate counsel’ sperformancefrom counsel’s



perspectiveat thetime of thealleged error and in light of thetotality of theevidence. Strickland, 466
U.S. at 695, 104 S. Ct. at 2070.

However, this court’s deference to counsel’s tactical decisions will depend upon
counsel’ sadequateinvestigation of defense options. Burger v. Kemp, 483 U.S. 776, 794, 107 S. Ct.
3114, 3126 (1987). Assuming adequate investigation, thefact that a strategy or tactic failed or hurt
the defense does not alone support the claim of ineffective assistance of counsel. Jerry Whiteside
Dickerson v. Sate, No. 03C01-9710-CR-00472 (Tenn. Crim. App., Knoxville, Sept. 16, 1998);
Thompson v. State, 958 S.W.2d 156, 165 (Tenn. Crim. App. 1997).

In sum, a defendant is not entitled to perfect representation, only constitutionally
adequate representation. Dentonv. Sate, 945 SW.2d 793, 796 (Tenn. Crim. App. 1996). To show
prejudice, the petitioner must demonstrate a reasonable probability that but for counsel’ s deficient
performance, the result of the proceeding would have been different. Strickland, 466 U.S. at 694,
104 S. Ct. at 2068. A reasonable probability is*aprobability sufficient to undermine confidencein
the outcome.” 1d.

Furthermore, “[w]hen a[post-conviction] petitioner contendsthat trial counsel failed
to discover, interview, or present witnesses in support of his defense, these witnesses should be
presented by the petitioner at the evidentiary hearing.” Black v. Sate, 794 SW.2d 752, 757 (Tenn.
Crim. App. 1990). Generdly, presenting such witnesses in the post-conviction hearing is the only
way a petitioner can establish that “the failure to discover or interview a witness inured to his
prgudice. . . or . .. the falure to have a known witness present or call the witness to the stand
resulted in the denia of critical evidence which inured to the prejudice of the petitioner.” Id.
Accordingly, a petitioner who establishes that trial counsel deficiently performed in failing to
investigate or call witnessesis entitled to no relief “unless he can produce a material witness who
(a) could have been found by a reasonable investigation and (b) would have testified favorably in
support of hisdefenseif called.” 1d. at 757-58.

Our analysisof theissue on appeal need not be protracted becausetherecord supports
the post-conviction court’ s determination that the petitioner failed to show ineffective assistance of
counsel by clear and convincing evidence. Mr. Groomsdid testify at the post-conviction hearing as
to the petitioner’s character. Although Mr. Grooms testified, in essence, that he had not observed
the petitioner being violent or unreasonabl ein thetimethat he had known him, the petitioner’sclaim
that counsel wasineffectivefor failing to utilizethistestimony wasdissi pated by counsel’ stestimony
that a strategy of putting the defendant’s character in issue would have been harmful to the
petitioner’s defense.

Lead counsdl testified that Mr. Grooms' s testimony would subject the petitioner to
character attacks and diminish his emotional testimony, potentially defeating the voluntary
manslaughter defense. See Tenn. R. Evid. 404(a)(1) (as an exception to general rule of exclusion
of bad character evidence that shows action in conformity with the character or trait, evidence of a
character trait may be offered by the prosecution to rebut a criminal-case defendant’ s evidence of

-6-



good character). Wewill not second-guessthisinformed strategic decision, and we hold that thetrial
court did not err in concluding that ineffective assistance of counsel was not shown. See ArchielL.
Miller v. Sate, No. E2004-01134-CCA-R3-PC, slip op. a 4 (Tenn. Crim. App., Knoxville, June 28,
2005) (holding counsel was not ineffective for failing to call character witnesses for fear that
evidence of the defendant’ s drug trade involvement would come to light).

Following our review, we affirm the order of the post-conviction court.

JAMES CURWOOD WITT, JR., JUDGE



