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OPINION
Factual Background

On February 6, 2002, the twenty-three-year-old Appellant was living with her boyfriend,
Derek Rawlings, and her eleven-month-old child, Keona Tyms. The Appellant and Rawlings had
been living together for approximately five weeks following the Appellant’s separation from
Ralphiael Tyms, the father of Keona. The Appellant and Tyms had lived together for nine years.
Thislong-term relationship was characterized as* horrible.” Prior to the offense, the Appellant was
regularly employed at the Waffle House as a cook.

Around 8:00 am. on the morning of February 7, 2002, the Appellant called 911 after
observing that Keonawas not breathing in her bed. Upontheir arrival, aparamedicsteam found that
the infant was deceased. The Appellant told the medical responders that Keona had been breathing
properly when she put her to bed and when she checked on her around 10:00 p.m. the previousnight;
however, the Appellant al so rel ated that her daughter had devel oped abad cold and cough which had
persisted for several weeks. Later that morning, the Appellant was asked by police to go to the
police department and provide information regarding the infant’s death. The Appellant informed
the investigating officers that she could not explain her daughter’s death. She stated that she and
Rawlings were the only persons in the house and that Keona was breathing normally when placed
in her bed. She stated that she and Rawlings went to bed later, and she awoke around 2:00 am.
when Rawlingsleft thehouse. The Appellant related that when shefound her daughter not breathing
around 8:00 am., she was the only person in the house.

After thepolicewereinformed by the medica examiner on February 8" of thevictim’ scause
of death, the Appellant and Rawlings were asked to return to the police station. During theinitial
guestioning, the Appellant maintained her innocence in the victim's death. Several hours later,
however, after the Appellant was informed by the police that Rawlings had given a statement that
the Appellant wasresponsiblefor her daughter’ s death, the A ppellant confessed her involvement in
the homicide.

The Appellant explained that the victim was crying because she wanted to be held. The
Appellant stated that the victim would not stop crying, and “1 picked her up and | shook her and |
threw her on the couch . ... The[victim] was still crying and | grabbed her and threw her in the
bed.” The Appellant stated bruises on the victim’' s head were present because her head hit the wall
when shewasthrown onthebed. The Appellant’ sstatement was concluded at 1:00 am. on February
9, 2002.

At trial, the deputy medical examiner testified that the post-mortem examination revealed
“multipleinjuries, including blunt traumato the head and shaken baby syndrome.” Theinjurieswere
consistent with a child being violently shaken and then being thrown against awall. The medical
examiner listed the cause of death as “abusive head injury, due to abusive type injuries.” The
victim’stime of death was estimated to be around 6:00 a.m. on February 7, 2002.
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In July 2002, a Shelby County grand jury returned a three-count indictment against the
Appellant for: (1) first degree felony murder in the perpetration of aggravated child abuse; (2)
aggravated child abuse; and (3) aggravated child neglect. After afour-day jury trial, the Appellant
was convicted as indicted. The Appellant testified in her own behalf at trial. She stated that
someone had murdered her daughter but insisted she was not the guilty party. The Appellant
testified that she loved her baby and would never harm her. She maintained that her admissionsto
the policewerefalse, stating that she only gave the statement because shewas scared and threatened.
As a result of her conviction for first degree murder, the Appellant was sentenced to life
imprisonment. Following asentencing hearing, the Appellant received two concurrent twenty-year
sentences for aggravated child abuse and aggravated child neglect. Additionally, these sentences
were ordered to run concurrently to her sentence of lifeimprisonment. The Appellant’s motion for
new trial was denied, and this appeal followed.

Analysis
|. Motion to Suppress Statement to the Police

The Appellant contends that the trial court erred in failing to suppress her February 9, 2002
statement to the police because the statement wasinvoluntarily given and, assuch, violated “ her due
process rights under the Fifth and Fourteenth Amendments of the United States Constitution and
Article 1, section 8 of the Tennessee Constitution.”

The Appellant’ sinvoluntariness claim is two-fold. First, she argues that the waiver of her
Fifth Amendment protectionsagainst self-incrimination wasinvoluntary. Second, she contendsthat
her statement was not freely and voluntarily given because police pressured her into making afalse
confession.

The findings of fact made by the trial court after an evidentiary hearing on a motion to
suppress are afforded the weight of ajury verdict, and an appellate court will not set aside the trial
court’ s judgment unless the evidence contained in the record preponderates against the findings of
thetrial court. Satev. Odom, 928 SW.2d 18, 22 (Tenn. 1996). Thetria court, asthetrier of fact,
isin the best position to assess the credibility of witnesses, determine the weight and value to be
afforded the evidence, and resolve any conflictsin the evidence. 1d. at 23. However, thiscourt is
not bound by the trial court’s conclusions of law. Sate v. Smpson, 968 S.W.2d 776, 779 (Tenn.
1998). The application of law to the factsfound by thetrial court isaquestion of law that this court
reviews de novo. Statev. Daniels, 12 SW.3d 420, 423 (Tenn. 2000).

a. Miranda Waiver
Itisnow fundamental that aprerequisiteto theadmissibility of adefendant’ sstatement isthat
the statement must be voluntarily given by a defendant knowledgeable of his or her constitutional

rights and accompanied by a valid and knowing waiver of those rights. Miranda v. Arizona, 384
U.S. 436, 467, 86 S. Ct. 1602, 1624 (1966); Sate v. Middlebrooks, 840 S.W.2d 317, 326 (Tenn.
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1992). In determining the admissibility of a confession, the particular circumstances of each case
must be examined as awhole. Satev. Smith, 933 SW.2d 450, 455 (Tenn. 1996).

At the hearing on the motion to suppress, the Appellant conceded that a police officer had
read her Fifth Amendment rights to her from a printed form before she gave the statement.
Nonetheless, she argues that at the time she signed the waiver of rights form, she was unable to
concentrateand didn’t read theform before shesigned it. The Appellant admitted, however, that she
was agreeabletotalking to the officers. Sergeant Ernestine Davison testified that shereviewed with
the Appellant an “Interrogation Advice of Rights’ form, a document which is routinely provided
prior to the questioning of a person and which informs that person of his or her Miranda rights.
Sergeant Davison testified that the Appellant signed the form acknowledging waiver of her rights.

Additionally, Sergeant Davison testified that she advised the Appellant “ she could talk to us
if shewanted to. And she could stop talking at any time once she decided to talk, and if she wanted
an attorney present shecould havean attorney present with her.” Davison testified that the Appellant
stated she understood her rights and wanted to talk to the officers.

With regard to the Appellant’ s assertion that the waiver of her Fifth Amendment rightswas
not valid, thetria court found as follows:

[T]he [S]tate has what appears to be avalid written confession by the [Appellant].
This confession is accompanied by what appearsto be awaiver of [the Appellant’ 5]
Mirandarights, signed, initialed and witnessed in such a manner as to appear valid
andtrue. ... Assuch, the[Appellant] appearsto have waived any rights she might
have had under Miranda which would protect against self-incrimination, prior to
making the confession. . . .

The proof at the hearing on the motion to suppress does not preponderate against the trial
court’ sfinding that the Appellant made aknowing and valid waiver of her Mirandarights. Sergeant
Davison testified that she advised the Appellant of her Miranda rights, and the Appellant signed a
form indicating her choice to waive those rights prior to any questioning. This testimony is
consistent with the Appellant’ s testimony that she was amenable to discussing the events with the
officers.

b. Voluntariness of Confession

Next, the Appellant argues that her statement was not freely and voluntarily given because
the police pressured her into making a false confession. She asserts these pressures included
bullying, insults, threats, and being told that if she did not confess, she would betried in front of an
al-whitejury and sentenced to death. The Appellant a so stated shewas coached by the officerswith
regard to the content of her statement and was told that she could get alesser sentenceif she stated
she was hearing voices.



At the suppression hearing, thetestimony of the State’ switnessesmaterially contradicted the
testimony of the Appellant. Sergeant Ernestine Davison and Lieutenant Queen McMahon testified
that they were assigned to the homicide investigation of the victim and were the officers who
guestioned the Appellant, which began on February 8, 2002. Both officerstestified that at no time
wasthe Appellant ever threatened, coerced, or bullied, and that the Appellant freely and voluntarily
admitted causing the victim’'s death. The officers explained that the interview took a long time
because the Appellant repeatedly became emotional and would begin to cry and that all questioning
would cease until the Appellant had regained composure. Clara Benson, the police department
transcriptionist who typed the Appellant’s confession, was also called as a witness. Ms. Benson
related that she was seated at her computer; Lieutenant McMahon was seated to her right; the
Appellant was seated in the middle; and Sergeant Davison was seated to her left. The Appellant was
crying and smoking acigarette. Ms. Benson stated that Lieutenant McMahon was very nice to the
Appellant, and, when the Appellant became upset, McMahon would tell the Appellant to take her
time. At the conclusion of the Appellant’ s statement, Benson stated that the statement was printed
and that the Appellant read the statement, initialed each page, and signed the last page. Ms. Benson
testified that at no time did she hear anyone threaten, coerce, or frighten the Appellant.

The proof further established that the interview with the police began around 8:15 p.m. on
February 8" and that the advise of rightsform was signed by the Appellant at 8:31 p.m. Initially, the
Appellant denied any involvement in the death of her daughter. At the same time, police officers
wereal sointerviewing the Appellant’ sboyfriend, Derek Rawlings, in another room. At12:05a.m.,
on February 9", Rawlingstold the police, “| saw [the Appellant] take the baby and throw the baby
up against the wall.” Sergeant Craig, Rawlings interviewing officer, then proceeded to the
Appellant’s interview room and read Rawlings statement to the Appellant. Police testimony
indicated that after reading Rawlings' statement, “it’ slike the air went out of her” and “ she stopped
denying what she did to the baby.” The Appellant’ s typed statement, taken by the transcriptionist,
began at 12:10 am. and concluded at 1:00 am. on February 9, 2002. The Appellant admitted in her
statement that she shook the victim, threw her into the crib, and that the victim’ s head hit the wall.

The primary consideration in determining the admissibility of a defendant’s statement is
whether the confession isan act of freewill. Statev. Chandler, 547 S\W.2d 918, 920 (Tenn. 1977).
A confession is not voluntary when “the behavior of the state’ slaw enforcement officials was such
as to overbear” the will of an accused and “bring about confessions not freely self-determined.”
Satev. Kdly, 603 SW.2d 726, 728 (Tenn. 1980) (quoting Rogersv. Richmond, 365 U.S. 534, 544,
81 S. Ct. 735, 741 (1961)). Thetest for voluntariness under the Tennessee Constitution is broader
and more protective of individual rights than the test of voluntariness under the United States
Congtitution. Sate v. Sephenson, 878 SW.2d 530, 544 (Tenn. 1994). For a confession to be
admissible, it must be “free and voluntary; that is, [it] must not be extracted by any sort of threats
or violence, nor obtained by any direct or implied promises, however slight, nor by the exertion of
any improper influence. . . .” Smith, 933 SW.2d at 455 (quoting Bram v. United States, 168 U.S.
532, 542-43, 18 S. Ct. 183, 187 (1897)).



In denying the Appellant’s motion to suppress her statement, the trial court made the
following findings regarding the voluntariness of her statement:

[T]he State has had several eyewitnesses testify as to the nature and circumstances
surrounding the manner in which the [Appellant’ s] confession was given. Included
is Sgt. Davison, who under oath stated that she herself did not threaten, coerce or
intimidate the [Appellant]. Sgt. Davison further states that she did not hear or see
any other officers threaten, intimidate or coerce the [Appellant] into signing the
confession. Lastly, Sgt. Davison statesthat the [ A ppellant] never gaveany indication
that she did not wish to talk, nor did [ Appellant] make any request for counsd . . . .
[Benson testified that] the investigators were “nice’ to the [Appellant] . ... Ms.
Benson further testified that she witnessed no threats or coercion used against the
[Appellant] . . . [and] that she witnessed the [Appellant] signing the confession.

We conclude that the record does not preponderate against the trial court’ s finding that the
Appellant’ s statement was given freely and voluntarily. The testimony accredited by thetrial court
established that at notimedid any officer ever “threaten, coerceor intimidate” the Appellant in order
to obtain a confession. After a review of the totality of the circumstances surrounding the
Appellant’ sstatement, including the Appellant’ sage, educational level, menta state, and thegeneral
tenor of theinterrogation process, we concludethat the proof failsto establish that the statement was
in any manner compelled or otherwise improperly obtained. Accordingly, we hold that the
Appellant’ s statement confessing her involvement in the death of the eleven-month-old victim was
an act of free will and, as such, was properly admitted at trial.

. Sufficiency of the Evidence

The Appellant argues the evidence is insufficient to support her convictions for: (1) first
degree felony murder in the perpetration of aggravated child abuse; (2) aggravated child abuse; and
(3) aggravated child neglect. The Appellant’ ssufficiency argument is premised upon her contention
that “[her] convictionsrest solely upon her statement of admission.” She assertsthat her contested
statement to the police portraying her as having malice toward her only child is totally inconsi stent
with other credibletestimony at trial from several witnesses, including Raphiael Tymswho testified
about her “lack of violent tendencies’” and her “extreme patience and love for her child.” The
Appellant acknowledged “[she] can not argue to this Honorable Court that there is no evidence to
support her conviction[s] inlight of the statement of admission, [but] she submitsthat when properly
viewed against the high standard enunciated in Jackson v. Virginia, 443 U.S. 307, 317 (1979) and
Rule 13(e), T.R.A.P., theevidenceisinsufficient for arational trier of fact to find her guilty beyond
areasonable doubt.”

Rule 13(e), Tennessee Rules of Appellate Procedure, provides that “[f]indings of guilt in
criminal actions.. . . shall be set aside if the evidence isinsufficient to support the findings by the
trier of fact of guilt beyond a reasonable doubt.” The standard of review on appeal, when the
sufficiency of the evidence is questioned, is “whether, after viewing the evidence in the light most
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favorableto the prosecution, any rational trier of fact could have found the essential elements of the
crime beyond areasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789
(1979). This means that we do not reweigh the evidence but presume the jury has resolved all
conflictsinthetestimony and drawn all reasonableinferencesfrom theevidenceinfavor of the State.
Satev. Sheffield, 676 S.W.2d 542, 547 (Tenn. 1984); Satev. Cabbage, 571 S.W.2d 832, 835 (Tenn.
1978).

With regard to the Appellant’ s contention that her statement to the policeis uncorroborated,
it iswell-established that a confession aoneisinsufficient to support aconviction for any criminal
offense. Ashby v. Sate, 139 S.W. 872, 875 (Tenn. 1911); see also Sate v. Smith, 24 SW.3d 274,
281 (Tenn. 2000). To sustain averdict beyond a reasonable doubt, the State must corroborate the
corpus delicti or the body of the crime by proving “(1) that a certain result has been produced . . .
and (2) some personiscriminally responsible for the act.” Wooten v. Sate, 314 SW.2d 1, 5 (Tenn.
1958). If averdict is“founded on slight evidence of corroboration connecting the defendant with
the crime, it cannot be said, asamatter of law, that the verdict iscontrary to theevidence.” Ricketts
v. Sate, 241 SW.2d 604, 606 (Tenn. 1951).

a. Aggravated Child Abuse
Asrelevant to the indictment in this case:

() A person commits the offense of aggravated child abuse . . . who commits the
offense of child abuse. . . asdefined in § 39-15-401 and:

(2) [t]he act of abuse . . . resultsin serious bodily injury to the child

(b) ... [l]f theabused. .. child issix (6) years of age or less, the penalty is a Class
A felony.

T.C.A. § 39-15-402(a)(1), (b) (2003).

Tennessee Code Annotated section 39-15-401, in pertinent part, provides. “ Any person who
knowingly, other than by accidental means, treats a child under eighteen (18) years of age in such
amanner so astoinflictinjury ...commitsaClass A misdemeanor.” T.C.A. § 39-15-401(a) (2003).

Attrial, Sergeant Ernestine Davisontestified that the Appel lant gave anincul patory statement
to the police on February 9, 2002, admitting that sheinflicted serious bodily injury upon her eleven-
month-old child. The Appellant’s statement was introduced at trial, with the following excerpts
being noted:

Q: On Thursday, February 7, 2002, KeonaTymsreceived fatal injuriesinside of
2620 McAdoo. Areyou the person responsible for her injuries?
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>0

> O

>0

>0 >0

Yes.

What was your relationship to Keona Tyms?
Her mother.

In your own words tell [me] what happened to cause these injuries?

She was crying and | was hearing voices, they was telling me to make her
shut up. | picked her up and | shook her and | threw her on the couch and
Derek was telling me to cam down and that | may need to go to Charter
Lakeside. The baby was still crying and | grabbed her and threw her in the
bed. She was sitting next to me on the lazy boy and she was sitting next to
me and she was scared of me and | threw her in the bed and she close[d] her
eyes and | thought she was sleep and | closed the door. | sit down for a
minute and the voices kept telling meto kill myself. So | checked on her and
| thought maybe she was still asleep, then | laid down and Dereck [sic] left
at 2am and said he was going to Amoco to get some Tums and | thought |
heard Keona sneeze and | rolled over and went back to sleep until 8am.

And then | woke up and found her dead and | went to a neighbor name[d]
Scottie’s house and | called 911 and they told me they were sending a car
right out and | went back to the house and | grabbed my baby and stood on
the porch until they got there. They took the baby and put her in the
ambulance and the ambulance driver gave me his cell phone and | called
Dereck [sic] and her father. They took the baby and they had a police officer
to come down and escort the baby to the morgue. . . .

Was anyone else at home with you and Keona?
Y es, Dereck [sic] who is my fiancée'.

What started the crying episode with Keona?
Shewanted metoreally hold her and | couldn’t becausethey wasin my head,
VOiCes.

Keona had bruises on her head. How did she get these bruises?

When | threw her in the bed and her head hit the wall, her bed isright by the
wall. Shekept crying after her head hit thewall and | tapped her leg and told
her to go to sleep.

How many times did you shake Keona?
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Oncein the living room for a couple of minutes and when | threw her in the
bed.

How many times on Thursday did you actually shake Keona?
Once.

To your knowledge, did anyone else injure Keona on Thursday?
No.

>O >0

Have you received any medical treatment for these voices?
No.

>0

Areyou telling the truth today voluntarily and of your own free will?
Yes.

Did you give this statement freely and voluntarily without any threats,
promises or coercion?
Yes.

Isthere anything el sethat you would like to add to your statement that would
aid usin thisinvestigation?
| did not mean to shake Keona and throw her in the crib.

> O » O >0

Dr. Kenneth Snell, the Deputy Chief Medical Examiner for Shelby County, testified that the
autopsy of the victim revealed (1) multiple injuries, (2) blunt trauma to the head, (3) subdural
hematoma, and (4) retinal hemorrhage and bilateral perioccipital nerve hemorrhage. Dr. Snell
opined that the injuries inflicted were consistent with a child being shaken and then being thrown
and hitting awall. The medical examiner explained that it would take “an extreme amount of
shaking over a prolonged period of time to cause these types of injuries.” The term “a prolonged
period of time” means “it's more than just a ssimple shake, or one, or two simple shakes. We're
talking ashard asyou can and continuously.” Dr. Snell concluded that the victim’ sinjurieswere not
caused by an accident.

Thepost-mortem findings, whichincluded blunt traumato the head, subdural hematoma, and
retinal hemorrhaging, aswell astheforensic finding that these injuries were consistent with achild
being shaken and then hitting a wall, are more than sufficient to corroborate the Appellant’s
confession. Moreover, we conclude that the proof at trial was sufficient to establish that the
Appellant knowingly inflicted, other than by accidental means, seriousbodily injury uponthevictim
who was less than six years of age.



b. First Degree Felony Murder in the Perpetration of Aggravated Child Abuse

As indicted in this case, first degree felony murder is defined as the killing of another
committed in the perpetration of or attempt to perpetrate aggravated child abuse. T.C.A. § 39-13-
202(a)(2) (2003). To convict of felony murder, thereis no required mental state with respect to the
homicide, asthe mental state is supplied by thelaw. T.C.A. 8 39-13-202(b). Thereisan intended
felony, inthis case aggravated child abuse, and an unintended homicide. Therequisite menta state
of the predicate felony, here aggravated child abuse, is transferred by law to the homicide. See
generally Sate v. Godsey, 60 SW.3d 759, 773 (Tenn. 2001).

The post-mortem narrativefindingswhich wereintroduced at trial revealed: “This 11 month
old black female died as aresult of multiple injuriesincluding blunt traumato the head and shaken
baby syndrome with bleeding into the eyes and about the brain.”

Based upon our conclusion, supra, that the proof is legally sufficient to support the
Appellant’s conviction for aggravated child abuse, which resulted in the death of the victim, we
concludethat the proof islikewise more than legally sufficient to establish the Appellant’ sguilt for
felony murder in the perpetration of aggravated child abuse.

c. Aggravated Child Neglect

To convict of aggravated child neglect, as indicted in this case, requires proof of the
following essential elements:

D that the Appellant did knowingly other than by accidental means:

@ neglect a child so as to adversely affect the child's
health and welfare; and

(b) the act of abuseresulted in seriousbodily injury to the
child; and

(© that the child was six (6) years of age or less.
See T.C.A. §39-15-402(1)(b), (2)(b), & (3) (2003); see also T.P.I. Crim. 21.01 (7" ed. 2000).
It isundisputed that the victim in this case was|essthan six years of age. Moreover, it could
be argued that the Appellant’s failure to seek medical treatment for her child after inflicting the

injuries could have adversely affected the child’ s health, at least temporarily.! However, the proof
does not demonstrate that it was the act of neglect which caused the serious bodily injury. Rather,

1At trial, Dr. Snell testified that if the victim had received prompt medical attention, she might have survived.

-10-



the proof established that it was the Appellant’s acts of abuse which produced the serious bodily
injury to the minor victim. Thus, the elements of the crime have not been established.

Furthermore, we are constrained to note that aggravated child abuse and aggravated child
neglect are codified in the same penal statute. T.C.A. 8 39-15-402. The offenseof “child abuseand
neglect” is a single offense that may be committed by aternative courses of conduct. Sate v.
Mateyko, 53 S.W.3d 666, 668 n.1 (Tenn. 2001); Sate v. Hodges, 7 S.\W.3d 609, 622 (Tenn. Crim.
App. 1998).

Therecord suggeststhat the State presented theindictmentsto thegrand jury upon alternative
theories of prosecution. At no time during thetrial, at closing argument, or at the motion for new
trial, did the prosecution attempt to distinguish the separate counts of child abuse and child neglect
based upon spatia or factual differences? Moreover, on apped, the State makes no attempt to
defend the Appedlant’'s conviction for aggravated child neglect. Notwithstanding these
shortcomings, we conclude that the proof at trial has failed to prove the existence of a requisite
essential element of the crime; thus, the evidence is insufficient to support the conviction.®

CONCLUSION

In consideration of the foregoing and the record as a whole, we affirm the Appellant’s
convictions for first degree felony murder in the perpetration of aggravated child abuse and for
aggravated child abuse. We conclude, however, that the evidenceislegally insufficient to support
the Appellant’ sconviction for aggravated child neglect. Accordingly, thisconvictionisvacated and
dismissed with remand for entry of a corrected judgment form for Department of Correction
purposes.

DAVID G. HAYES, JUDGE

2The determination of whether the State is preceding upon alternative theories of prosecution or upon separate
and distinct crimes should be resolved at a jury instruction conference in order that the jury may be properly instructed
with regard to their verdict. Obviously, if the State is proceeding upon alternative theories, the jury should be instructed
that they can find the defendant guilty of one or the other of the theories, but not both.

3I n view of our holding that the evidence is insufficient to support the Appellant’s conviction for aggravated
child neglect, the issue of whether the dual convictions violated double jeopardy protections is rendered moot.
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