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OPINION

|. Factual Background

This case arose as a result of the shooting of the victim, Tatrina Terry, on April 14, 1999.
The proof at trial revealed that the appellant was one of the last people to have a telephone
conversation with the victim on the night prior to her death. During their conversation, the victim
told the petitioner that she was coming to see him, but she never arrived. The next morning, the
victim was found shot to death. At the time of her death, the victim was pregnant with a child the
petitioner believed to be his. However, post-mortem DNA testing revealed that the petitioner was
not the father of the victim’s child.



Police found the murder weapon, along with several other weapons, in a closet in the
petitioner’s home. During a statement to police, the petitioner repeatedly denied any involvement
in the murder of the victim. Testimony at trial revealed that the petitioner showed no surprise or
remorse upon the discovery of the victim’'s body. The petitioner did not testify at trial. He was
found guilty of thefirst degree murder of the victim, and his conviction was affirmed by this court
ondirect appeal. Statev. Waldo Wiggins, Jr., No. W2000-02766-CCA-R3-CD, 2001 WL 1690193,
at **1-4 (Tenn. Crim. App. at Jackson, Dec. 14, 2001). Our supreme court denied the petitioner’s
application for permission to appeal on May 28, 2002.

OnMay 8, 2002, prior to thedenial of hisapplicationfor permissionto appeal to thesupreme
court, the petitioner, acting pro se, filed a petition for post-conviction relief, alleging numerous
instancesof ineffectiveassistanceof counsel. Thepetitioner’ scomplaintsincluded counsel’ sfailure
to investigate the violation of his Mirandarights; failure to move to suppress the gun found in his
house; failureto challengethe biologica evidenceintroduced at the juveniletransfer hearing and at
trial; failure to independently test the biological evidence; failure to object to circumstantial
evidence; failure to object to how blood was collected from the murder weapon and to the chain of
evidence of the blood collected; and failureto call three witnesses who heard someone el se confess
to killing the victim.

The trial court appointed counsel to assist the petitioner, and counsel asserted that no
amended petition for post-conviction relief would be filed. The State, responding to the post-
conviction petition, asserted, “The Petition herein, upon which the attorney for the Petitioner has
indicated heintendsto rely without filing an amendment thereto, is too convoluted, incoherent, and
confusing to allow specific response. However, the State denies that counsel was in anywise
incompetent or ineffective in assisting Petitioner.”

Thereefter, the petitioner’s post-conviction counsel was permitted to withdraw and new
counsel was appointed to assist the petitioner. New counsel filed apetition for awrit of error coram
nobis. Inthat petition, the petitioner acknowledged that his petition for awrit of error coram nobis
had been filed outside of the statute of limitations; however, he argued that due process required
tolling of the statute. The petitioner argued that newly discovered evidence entitled him to a new
trial. Specifically, the petitioner alleged that the entire sampl e of blood from the murder weapon was
consumed by the Tennessee Bureau of Investigation (TBI) during testing, and the petitioner was
unable to conduct independent testing. Additionaly, the petitioner asserted that the TBI’ s testing
of the gun was flawed, citing the report of the testing which reflected the wrong laboratory exhibit
number for the murder weapon. Further, the petitioner complained that there was a*“ serious chain
of custody issue” regarding the weapons, including the murder weapon, which were found at the
petitioner’ s residence.

The petitioner also complained that “[a] gunpowder residue test wastaken of the petitioner,
but said test was never sent for analysis.” The petitioner maintained that his|Q of 68 “madeit easier
for the Tipton County Sheriff Officersto build afalse caseagainst [him].” The petitioner contended
that police never tried to locate the father of the victim’ s child, and he asserted that person might be
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thekiller. Finaly, the petitioner complained that three witnesses, Kathy Tipton, PamelaTipton, and
Crystal ShantaWeathers, heard someone el se confessto killing the victim, but they were not called
aswitnesses at trial.

Subsequently, the petitioner filed an “Amended and Supplementa Petition for Post
Conviction Relief/Petition for Error Coram Nobis.” In hisamended petition, the petitioner alleged
that counsel was ineffective in failing to file amotion to suppress his statements. The petitioner
asserted that because of hislow I1Q he did not have the mental capacity to waive his Mirandarights.
The petitioner also alleged that counsel was ineffective for not raising the issue of the petitioner’s
mental deficiency to disputethemensreaof the offense or to show that the petitioner might be guilty
of alesser offense.

The petitioner testified at a hearing on the petition that he was seventeen years old when the
victim was killed. At that time, he was in the eleventh grade, and he had been taking specid
education classes for “slow learners’ since middle school. The petitioner stated that he spoke to
police for the first time the day after the victim was killed. His mother was with him during the
interview. The petitioner did not recall police reading him his Mirandarights prior to theinterview.
During the interview, police questioned the petitioner regarding the victim’s telephone call to him
the night she was killed. The petitioner asserted that during the interview he denied killing the
victim, and hetold police that he had no reason to kill her. The petitioner said that he had talked on
the telephonewith several girlson the night of thevictim’ smurder. He stated that he did not seethe
victim at his house on the night she was killed.

The petitioner said that weeks after thefirst interview, policeasked himto cometo ahospital
to submit DNA for testing. The petitioner and his mother went to the hospital, and a sample of the
petitioner’ s DNA wastaken. Months later, police conducted another interview with the petitioner.
The petitioner stated that he was not read his Miranda rights. During the interview, police
confronted the petitioner, aleging that they had discovered the murder weapon at hisresidence. The
petitioner told police that they could not have found the murder weapon at hishome. The petitioner
was arrested the next day.

DonnaLeeWiggins, the petitioner’ smother, testified at the hearing that the victim called the
petitioner the night shewas killed. The victim told the petitioner that she was coming to his house
to visit; however, she never arrived. The next day, police asked to speak with the petitioner
regarding thevictim. Mrs. Wigginswas present during thisinterview. Mrs. Wigginsdid not recall
the petitioner ever being advised of his Mirandarights. During theinterview, the petitioner denied
involvement in the victim’s murder.

Monthslater, after the murder weapon had been found at the petitioner’ shouse, policeagain
interviewed the petitioner. Mrs. Wigginswas present for that interview aswell. According to Mrs.
Wiggins, the petitioner was never advised of his Mirandarights. During the interview, policetold
the petitioner that they had found the murder weapon, proving that he killed the victim. The




petitioner again denied involvement in the victim’ smurder. Mrs. Wiggins stated that the petitioner
went home after the second interview, but he was arrested about a month later.

Kathy Tipton testified that she was the petitioner’ s cousin. In 1999, she became aware that
the appellant had been charged with murder. That sameyear, Tiptonwasin“Mr. Frank’ sclub” with
her sister, Pamela.! Lamont Fayne, aman Tipton had “met . . . from off the streets” was also at the
club. Tipton testified that Fayne was talking about the victim so loudly that everyone in the club
could hear him. Tipton said that Fayne admitted that he had killed the victim. Neither Tipton nor
her sister reported Fayne' s statement to police. She explained that she did not tell anyone because
she did not believe Fayne.

Crystal ShantaWeatherstestified that shewas not related to the petitioner, but shedid attend
church with him. Weathers maintained that at some point in 1999, she overheard a conversation
between “ Smoke G” and some other men. Weathers knew “Smoke G” from “around the way,” but
she did not know hisrea name.? Weathersrecalled, “ Him and some other guys was beefing. They
wasinto it with each other. And he said that he—they was going to mess around, come up dead like
he killed that [victim].” Weathers said that “ Smoke G” did not appear to be threatening the men;
he seemed to be bragging. Weathers stated that she did not report the conversation to police. When
asked why she did not report the conversation, Weathers responded, “Why would 7?7’

The petitioner’ s trial counsel did not testify at the hearing.

After the conclusion of the hearing, thetrial court entered an order denying both the petition
for post-convictionrelief and the petition for awrit of error coram nobis. The court found that “[t]he
Petitioner failed to show that the testimony of the withesses he produced at the hearing would have
had evidence that may have resulted in adifferent verdict had it been presented at trial.” The court
noted that the evidence against the petitioner at trial was “ overwhelming.” The court stated, “ The
testimony that someone el se states they committed the crime was questionable on admissibility, and
not proof that the petitioner did not commit the crime.” Further, the court found that the witnesses
were availableto the petitioner at thetime of trial because they knew the petitioner and knew hewas
charged with murder. “Petitioner’ strial attorney was not ineffective for not presenting witnesses
unknown to them. . .. The petitioner was not without fault in failing to present this evidence at the
proper time.”

In response to the petitioner’s claim that counsel should have filed a motion to suppress his
statement, the trial court found that the petitioner was a minor when his statements were taken but
that the petitioner was always accompanied by a parent when he spoke with police. The petitioner
never confessed to the crime. The court stated that introduction of the petitioner’s statements
“presented the contentions of the petitioner without the necessity of the petitioner taking the stand

! Pamela Tipton was due to have a baby on the day of the hearing, and she did not testify at the hearing.

2 There is no evidence in the record that “Smoke G” is Lamont Fayne.
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at trial.” Thus, the court found that counsel was not ineffective in failing to move to suppress the
Statements.

Thetrial court determined that the petitioner’ s claim that counsel wasineffectivein failing
to show that the petitioner, due to his mental deficiency, could not be guilty of first degree murder
was without merit. The trial court noted that on direct appeal, this court “considered the issue of
premeditation, and pointed out that the jury may infer premeditation from the manner and
circumstances of the killing.” The trial court concluded that the petitioner had failed to show that
counsel was ineffective by not presenting evidence of “mental status,” or that the result would have
been different. The court also determined that the petitioner’s mental status was not newly
discovered evidence.

Turning to the petitioner’ s complaints about DNA testing, the court noted that the petitioner
was seeking additional testing on the murder weapon which was an exhibit at the petitioner’ s trial
and had been availablefor testing sincethat time. The court recalled that expertstestified at trial that
the gun was the murder weapon, the victim’s blood was found in the barrel of the gun, and the slugs
from the victim’'s head matched the gun. The weapon was recovered from the petitioner’s closet.
The court determined that this also was not newly discovered evidence.

In sum, the trial court found that the petitioner did not prove by clear and convincing
evidencethat histrial counsel wasineffective. The petitioner further did not provethat he had newly
discovered evidence in his possession that would entitle him to a writ of error coram nobis. On
appeal, the appellant challenges the rulings of the trial court.

[I. Analysis

Initially, we note that the petitioner’ s briefs do not clearly set forth the issues, and in many
instancesfail to support the issues by argument, and he frequently failsto cite authority. See Tenn.
Ct. Crim. App. R. 10(b); see aso Tenn. R. App. P. 27(a)(7). As aresult, we have had difficulty
deciphering his complaints. The petitioner appears to be raising three issues. (1) the denid of his
petition for a writ of error coram nobis due to newly discovered evidence, (2) the ineffective
assistance of counsel, and (3) the right to test certain evidence under the Post-Conviction DNA
AnalysisAct. We will address each of these concernsin turn.

A. Writ of Error Coram Nobis

First, we will address the petitioner’s argument that he is entitled to a writ of error coram
nobis. Tennessee Code Annotated section 40-26-105 (2003) provides:

There is hereby made available to convicted defendants in
criminal cases a proceeding in the nature of a writ of error coram
nobis, to be governed by the same rules and procedure applicable to
the writ of error coram nobis in civil cases, except insofar as
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inconsistent herewith . ... Upon ashowing by the defendant that the
defendant was without fault in failing to present certain evidence at
the proper time, awrit of error coram nobiswill lie for subsequently
or newly discovered evidencerel ating to matterswhich werelitigated
at the tria if the judge determines that such evidence may have
resulted in adifferent judgment, had it been presented at the trial.

It is well-established that the writ of error coram nobis “is an extraordinary procedura remedy . .
. [that] fillsonly aslight gapinto whichfew casesfall.” Statev. Mixon, 983 SW.2d 661, 672 (Tenn.
1999). Generally, a decision whether to grant a writ of error coram nobis rests within the sound
discretion of thetrial court. Statev. Hart, 911 SW.2d 371, 375 (Tenn. Crim. App. 1995).

We note that a petition for awrit of error coram nobis must be filed within one year of the
judgment becoming final in the trial court. Tenn. Code Ann. § 27-7-103 (2000). “A judgment
becomes final in the trial court thirty days after its entry if no post-trial motions are filed. If a
post-trial motionistimely filed, the judgment becomesfinal upon entry of an order disposing of the
post-trial motion.” Mixon, 983 SW.2d at 670. The petitioner’s petition for awrit of error coram
nobiswasfiled on July 20, 2004, well outsidethe statute of limitations. The petitioner concedesthat
the petition was untimely, but he maintains that the statute of limitations should be tolled because
of due process concerns. We conclude that tolling is unnecessary, but we will briefly address the
merits of the petitioner’s claims. See Workman v. State, 41 S.W.3d 100, 103 (Tenn. 2001).

In the instant case, the appellant arguesin his brief that the trial court should have granted
hiswrit of error coram nobis. The petitioner provides no support for his argument, simply stating,
“Thenewly discovered evidencethat the [ petitioner] contendsthat would have affected the outcome
of thetrial isset forth in his original petition for Writ of Error Coram Nobis.” The petitioner then
repeats the bases set forth in the petition, namely that the entire sample of blood from the murder
weapon was consumed during TBI testing and that he was unable to conduct independent testing.
Additionally, the petitioner asserts that the TBI’ s testing of the gun was flawed because the report
from the TBI regarding the anaysis of the murder weapon reflected the wrong laboratory exhibit
number. Further, the petitioner asserts that three witnesses who heard another person confess to
killing thevictimwere not called to testify at trial. 1n sum, the petitioner stated, “Much evidencein
thiscase asit relates to new witnesses, the mental deficiency of the petitioner, and the suppression
of exculpatory evidence, the lack of crucial test results and the undue punishment imposed on the
petitioner, was not presented and is not the petitioner’ s fault.”

Asthetrial court found, thereis no evidencein the record to indicate that the petitioner was
unawarethat the blood evidence found on the gun was completel y consumed during the TBI testing.
In fact, the evidence is quite to the contrary. Moreover, the record reflects that the petitioner’s
mental deficiency, the lack of independent testing on physical evidence, and the events surrounding
his statements to police were known to the petitioner prior to trial. As this court has previously
stated, “Coram nobis relief is available only for ‘matters that were not or could not have been
litigated on the trial of the case’ and for ‘ newly discovered evidence' provided ‘ the defendant was

-6-



without fault in failing to present certain evidence at the proper time.”” Workman, 41 SW.3d at 19
(quoting Tenn. Code Ann. 8 40-26-105). We concludethat the evidence presented by the petitioner
isnot “newly discovered” and cannot be the basis of awrit of error coram nobis.

Further, the petitioner’ s counsel did not testify at the hearing, and thereis no evidencein the
record regarding whether Tipton’s and Weathers' testimony were known to the petitioner prior to
trial. Moreover, the petitioner made no mention of these witnesses during his testimony, and the
record does not contain any proof as to when the petitioner became aware of the information.
Notably, the witnesses were either relatives or friends of the petitioner. Regardless, the trial court
found that the witnesses' testimony would have had no impact upon the jury’s verdict due to the
overwhelming evidenceagainst the petitioner. We canfind no evidenceto refutethisdetermination.
Therefore, thetrial court did not abuseits discretion in denying the petition for awrit of error coram
nobis.

B. Ineffective Assistance of Counsal

Next, the petitioner argues that his trial counsel was ineffective. To be successful in his
claim for post-conviction relief, the petitioner must prove all factual allegations contained in his
post-conviction petition by clear and convincing evidence. See Tenn. Code Ann. 8§ 40-30-110(f)
(2003). “* Clear and convincing evidence means evidencein which thereisno serious or substantial
doubt about the correctness of the conclusions drawn from the evidence.’” State v. Holder, 15
S.W.3d 905, 911 (Tenn. Crim. App. 1999) (quoting Hodgesv. S.C. Toof & Co., 833 S.\W.2d 896,
901 n.2 (Tenn. 1992)). Issues regarding the credibility of witnesses, the weight and value to be
accorded their testimony, and the factual questions raised by the evidence adduced at tria areto be
resolved by thetrial court asthetrier of fact. Henley v. State, 960 SW.2d 572, 579 (Tenn. 1997).
Therefore, we afford thetria court’ sfindings of fact theweight of ajury verdict, with such findings
being conclusive on appeal absent a showing that the evidence in the record preponderates against
those findings. 1d. at 578.

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, “the petitioner bears the burden of proving both that counsel’ s performance was deficient
and that the deficiency prejudiced the defense.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)
(citing Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984)). To establish
deficient performance, the petitioner must show that counsel’ s performance was below “the range
of competence demanded of attorneys in criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975). Toestablish prejudice, the petitioner must show that “thereisareasonabl e probability
that, but for counsel’ sunprofessiona errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. Moreover,

[b]ecause a petitioner must establish both prongs of thetest, afailure
to prove either deficiency or prejudice provides a sufficient basis to
deny relief on the ineffective assistance clam. Indeed, a court need
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not address the components in any particular order or even address
both if the [petitioner] makes an insufficient showing of one
component.

Goad, 938 SW.2d at 370 (citing Strickland, 466 U.S. at 697, 104 S. Ct. at 2069).

First, we note that on appeal, the petitioner raises the following alegations of ineffective
assistance:

Inthiscase[counsel’ g] errorswill includg|:] thefailuretoinsist upon
DNA testing of samplesfrom thevaginaof [thevictim] and matching
it with the semen from the petitioner. Failureto request thetesting of
petitioner’s clothing, failureto request that DNA tests performed on
the petitioner’ s hands be submitted and matched with DNA from the
trigger of thegun alleged to havekilled [thevictim]; failureto submit
to the Court the conclusions of the investigation, which proved that
nothing at the crime scenelinked the petitioner to the crime; and most
importantly failure to inform the Court that the petitioner had not
pleaded guilty contrary to ajury instruction are relevant violations of
due process. This catalogue of errors, abeit inadvertent, amount to
inefficient assistance of counsd . . . since it resulted in enormous
prejudice to the petitioner.

None of the af orementioned groundsfor i neffective assi stance of counsel wereargued before
thetria court, and no proof was presented at the hearing to demonstrate that the petitioner suffered
any prejudice as aresult of these alleged errors. Wewill not address claimsraised for thefirst time
on appeal. See Statev. Alvarado, 961 S.W.2d 136, 153 (Tenn. Crim. App. 1996).

The petitioner also contends that counsel was ineffective for failing to have the blood
evidence from the gun independently tested. However, the petitioner admits that the sample was
completely used during TBI testing. We cannot fault counsel for failing to conduct a test on
evidencethat no longer existed. Regardless, the petitioner has not shown that he was prejudiced by
counsel’ sinaction or that testing of the weapon would have produced a different outcome.

The petitioner also complainsregarding counsel’ sfailureto moveto suppress his statements
to police. Thetria court noted that the petitioner’strial counsel “did not object to the statement,
which presented the contentions of the petitioner without the necessity of the petitioner taking the
stand at trial.” As the petitioner’s statements contain no incriminating information, and instead
present a complete denial of any involvement in the crime, we fail to see what prejudice resulted
from the statements being presented at trial.

The petitioner claimsthat trial counsel erred in failing to object to thetrial court instructing
the jury on admissions by the petitioner. The petitioner argues that his statements were not
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admissions, and, therefore, the instruction was an impermissible commentary on the evidence. We
disagree.®* We further fail to see any prejudice resulting from this alleged error as well.

The petitioner maintains that counsel should have objected when the State asserted at trial
that the bullets recovered from the victim matched the murder weapon. The petitioner contendsthat
“[t]he exhibit numbers introduced at trial indicated that that [m]urder weapon had an assigned
exhibit number but the conclusion was that the bullet fragments were fired through the barrel of a
different exhibit number.” However, asthe State notes, the State’ sexpert testified at trial and stated
definitively that the bullet fragments recovered from the victim came from “that .22 handgun.”
Thereisno indication in the record that this mistake prejudiced the petitioner in any regard.

The petitioner further maintains that trial counsel erred in failing to present evidence of
petitioner’ smental deficiency beforethejury. Thepetitioner contendsthat trial counsel should have
presented proof regarding hismental deficiency to dispute the mensrea of the charged offense or to
show that he might be guilty of alesser offense. At the post-conviction hearing, the petitioner’s
proof consisted of his testimony that he had an IQ of 82 and that he attended specia education
classes. Thereisno proof regarding how the petitioner’ slow IQ impaired his ability to understand
hisrightsor theinterview conducted by police. Thus, the petitioner has not proven prejudicein this
regard.

As hislast claim of ineffective assistance, the petitioner complains that counsel failed to
present the testimony of Kathy Tipton, PamelaTipton, and Crystal ShantaWeathers. Thetrial court
found that the evidence against the petitioner at trial was overwhelming. The court said that the
testimony that another person claimed to have committed the crime was not proof that the petitioner
did not commit the crime. Accordingly, thetrial court determined that the witnesses' testimony at
trial would have had no impact upon the jury’s verdict. Thetria court found that the petitioner,
again, failed to prove prejudice. We agree. The petitioner has failed to prove that he received
ineffective assistance of counsdl.

C. Post-Conviction DNA Anaysis Act

Finaly, we note that based upon the petitioner’s pleadings and his briefs, there is some
indication that the petitioner may be arguing for the right to test certain evidence under the Post-
Conviction DNA Analysis Act. Prior to ordering DNA analysis of biological evidence, the post-
conviction court must find the presence of al of the following criteria:

(1) A reasonable probability existsthat the petitioner would not have
been prosecuted or convicted if excul patory resultshad been obtained
through DNA analysis,

3 We have reviewed the trial court’s instructions prior to ruling on this issue.
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(2) The evidence is still in existence and in such a condition that
DNA analysis may be conducted;

(3) The evidence was never previously subjected to DNA analysisor
was not subjected to the analysis that is now requested which could
resolve an issue not resolved by previous anaysis, and

(4) The application for anaysis is made for the purpose of
demonstrating innocenceand not to unreasonably delay the execution
of sentence or administration of justice.

Tenn. Code Ann. § 40-30-304 (2003). “The failure to meet any of the qualifying criteriais, of
course, fatal totheaction.” William D. Buford v. State, No. M2002-02180-CCA-R3-PC, 2003 WL
1937110, at *6 (Tenn. Crim. App. at Nashville, Apr. 24, 2003).

Intheinstant case, the petitioner appearsto petition for thetesting of the blood evidencefrom
the murder weapon as well as physical evidence from “the clothing, the car, pubic hair, fetus, and
semen of the deceased.” We note that the petitioner admits that the sample from the gun was
submitted to the TBI laboratory for testing, and, during testing, the sample was completely
consumed. Therefore, the petitioner hasfailed to meet two criteriafor the testing of the blood from
thegun. See Tenn. Code Ann. 840-30-304(2) and (3). Further, the petitioner hasfailed to show that
the remaining samples still exist and had not been previously tested. Id.

I11. Conclusion

Finding no error, we affirm the judgments of the trial court.

NORMA McGEE OGLE, JUDGE
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