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OPINION

FACTS

The Defendant, Philip Navel, a middle school teacher in Medina, Tennessee, admitted to
inappropriate sexual contact with several of his female fifth grade students over the course of
approximately three years beginning in 2000. In January of 2003, the Defendant was indicted on
six counts of aggravated sexual battery. See Tenn. Code Ann. § 39-13-504. Pursuant to a plea
agreement, the Defendant pled guilty to thefirst count and the remaining five countswere dismissed.



A consolidated plea acceptance and sentencing hearing was conducted in June of 2004. At
the beginning of the hearing, the Defendant’s counsel asked the State if it intended to call any
witnesses, to which the State' s counsel responded in the negative. The State then summarized the
facts surrounding the offense of aggravated criminal battery for which the Defendant was convicted
asfollows:

Y our Honor, as| said, the first count in the Indictment involves avictim by
thenameof J.R.* [J.R] would testify that when shewasin thefifth grade at Medina
Middle School that her teacher was, in fact, Mr. Navel and that one day during class
she was called to the front of the classto help grade papers and that she was, in fact,
sittingin Mr. Navel’ slap; that he put hisarms around her and placed his hand on her
inner thigh in avery inappropriate manner. Shefelt it to be inappropriate and, asa
matter of fact, about a month later she confronted him about the fact that that made
her feel uncomfortable and she felt it was sexually inappropriate.

The Defendant agreed that these facts were “ essentially correct.”

The trial court determined that the Defendant entered his guilty plea knowingly and
voluntarily, accepted his plea, and entered a judgment of conviction for one count of aggravated
sexual battery, a Class B felony. The sentencing phase of the hearing immediately followed the
Defendant’ s guilty plea.

At the sentencing portion of the hearing, the State again declared it did not intend to call any
witnesses, but would instead rely upon the evidence contained in the presentence report and an
accompanying psychological report. The defense then called six character witnesses, all of whom
testified to the Defendant’s sincere remorse for the harm he caused to his juvenile victims.

The Defendant’ s pastor, Rev. Steve Cavitt, testified that he had known the Defendant for
three years and believed hisremorse was “genuine.” He stated that the Defendant was activein the
church, including participation in prayer ministry, discipleship groups, Bible studies and choir, and
also served as a substitute Sunday school teacher. Mr. Craig Ramsey, the music minister at the
Defendant’s church, testified that he had known the Defendant for six years and found him to
“faithfully and regularly” attend church activities. He further stated that the Defendant told him he
had “ crossed the line” with several of hisfemal e students, but prayed constantly for hisvictims. Mr.
Ramsey characterized the Defendant’ sremorse as“ sincere” and “ absolutely genuine.” Ms. Joanne
Jones testified that the Defendant volunteered to help the needy in an outreach program she
supervised for the church. Mr. Bill Smith testified that the Defendant had requested prayer from
membersof hissmall prayer group for an unspecified need for sometime before he had been charged
with criminal activity.

1It is the practice of this Court to identify juvenile victims of sex crimes by their initials.
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Dr. LewisKizer testified that the Defendant substituted for him when he could not teach his
adult Sunday school class. He also stated that after the Defendant resigned from his teaching
position at Medina Middle School, he employed the Defendant in his medical office. Dr. Kizer
stated that he givesthe Defendant aflexiblework schedul e so he can attend counseling. Hesaid that
his female employees, while apprehensive at first, no longer feel uncomfortable working with the
Defendant.

Mrs. Robin Navel, the Defendant’ s wife of over six years, described the Defendant as “a
wonderful husband.” She testified that he admitted to her that he “touched” several of his young
students, and believed God allowed him to get caught before further damage could be done. She
stated that the Defendant did not inform her of his struggle with his sexual addiction at school until
after he was suspended, but has since been faithful in attending counseling.

The Defendant testified that he had ahistory of sexual addiction to adult femal es dating back
to 1996 when hewastreated for theillnessin aninpatient facility. Following hisrelease, heinitially
received regular counseling with professionals and with support groups such as Sex Addicts
Anonymous (SAA), but stopped attending sessions after several years because he believed he was
“stable.” Hestated that hewas* assurprised asanyone” that hissex addiction pushed himto“fondle
achild” and caused him to “become unsafe’ in aclassroom. The Defendant testified that he first
noticed he had a problem with non-adult females in 2000. The Defendant conceded in cross-
examination that he made a conscious decision to continue to stay in the classroom and victimize
young girlsfor three years because he was too ashamed to seek help. He also admitted to touching
the victim named in count one of the indictment as well as a“few others.”

The Defendant further testified that he came to a point where he prayed to God to do
“whatever it takes’ to get him to stop his inappropriate behavior, and two weeks later he was
suspended from his teaching position. He stated that he resigned on his own, and has sought
appropriate counseling on his own. He also stated that he chose to be truthful, and chose not to
pursue ajury trial to spare his victims from any further embarrassment and trauma.

After the defense presented its evidence but before thetrial court sentenced the Defendant,
the State sought to introduce the testimony of a parent of one of the victims. The defense objected,
noting that the State had assured the defense it would not call any witnesses, and relying on this
statement the defense never formally requested the sequestration rule. See Tenn. R. Evid. 615. The
trial court overruled the defense’ s objection and allowed the witness to testify about the difficulties
his daughter and his family faced after being victimized by the Defendant. The witness also stated
that he had been too preoccupied to complete awritten victim’'simpact statement.?

At theconclusion of the sentencing hearing, thetrial court found several enhancement factors
applicable, and concluded the seriousness of the offense mandated that the Defendant serve the

2The other five victims named in the indictment filed written victim impact statements, which were attached
to the presentence report and considered by the trial court during sentencing.
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maximum amount of time allowed in his sentencing range. Accordingly, the trial court sentenced
the Defendant to twelve years to be served in the TDOC. The Defendant timely filed a notice of

appeal.

ANALYSIS

On appeal, the Defendant first claims that his twelve-year sentence should be reversed
because he was prejudiced when the trial court allowed a State witness to testify after hearing
“emotional and prejudicial testimony and facts,” thereby violating the rule of sequestration. Inthe
aternative, the Defendant claims his twelve-year sentence is excessive and should be reduced
because one enhancement factor applied was also an element of the crime of which he was
convicted, and all the enhancement factors were erroneously applied because they violated his
Consgtitutional rights outlined in Blakely v. Washington, 124 S. Ct. 2531 (2004).

I. Violation of the Rule of Sequestration

The Defendant assertsthat Tennessee Rule of Evidence 615, commonly termed “the rule of
sequestration” or simply “therule,” requiresthat, on request of aparty, witnesses should be excluded
from hearing the testimony of other witnesses. He argues that because the State asserted that it
would not call any witnesses, hiscounsel did not request therule. However, when the Statedid call
awitness at the end of the hearing, he arguesthat thetrial court abused its discretion in allowing the
witness to testify. This testimony, the Defendant claims, was prejudicial because the witness was
present in the courtroom throughout the entire proceedings and heard “emotional and prejudicial
testimony and facts.” On appeal, the State simply argues that because the Defendant’ s counsel did
not formally request therule, there can be no violation and therefore theissueiswaived. Whilewe
disagree with the Defendant that hewas prejudiced by thetestimony, wedeclineto hold, under these
circumstances, that the issue is waived.

Tennessee Rule of Evidence 615 provides: At the request of a party the court shall order
witnesses, including rebuttal witnesses, excluded at trial or other adjudicatory hearing.” Our
supreme court has ruled that “[t]he purpose of thisruleisto prevent one witness from hearing the
testimony of another and adjusting his testimony accordingly.” Statev. Harris, 839 SW.2d 54, 68
(Tenn. 1992). Additionadly, “* The rule’ may be invoked at anytime and is mandatory.” State v.
Anthony, 836 S.W.2d 600, 605 (Tenn. Crim. App. 1992). Despitethefact that the ruleismandatory,
thereis no established sanction for itsviolation. Rather, trial judges are “ afforded wide discretion”
in their determination of how to best handle aviolation of therule. State v. Coulter, 67 S.W.3d 3,
52 (Tenn. Crim. App. 2001).

A review of our case law revealsthat in the “most egregious cases,” preventing the witness
from testifying or declaring a mistrial may be appropriate. See id. However, the Advisory
Commission statesthat “[i]f awitnessinadvertently and unintentionally hears sometrial testimony,
the sense of the rule would permit the judge to allow the witness to testify if fair under the
circumstances.” Tenn. R. Evid. 615, Advisory Commission Comments. ThisCourt has previously
concluded that when determining the appropriate sanction, courts should generally look to the
followingthreefactors: (1) the harm caused by the sequestration violation; (2) theimportance of the
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testimony of the witness who ignored the sequestration decree; and (3) who was at fault in the
violation. Coulter, 67 S.\W.3d at 52 (citing Neil P. Cohenet a., Tennessee Law of Evidence § 615.4
(3d ed. 1995)).

We begin our analysis of thisissue by first noting that our standard of review is one of abuse
of discretion. See Statev. Wicks, 729 SW.2d 283, 286 (Tenn. Crim. App. 1987). Inreviewing a
trial court’ s exercise of discretion, this Court will 1ook to “‘ the seriousness of the violation and the
prejudice, if any, that enured to the [aggrieved party].’” Coulter, 67 SW.3d at 52 (quoting State v.
James Edward French, No. 03C01-9503-CR-00096, 1996 WL 138289, at *6 (Tenn. Crim. App. at
Knoxville, March 28, 1996)). Theburden fallson the complaining party to demonstrate “ abuse and
prejudice.” Statev. Black, 75 SW.3d 422, 424 (Tenn. Crim. App. 2001).

Although the Defendant never formally requested “therule,” areview of pertinent portions
of the transcript reveals the circumstances surrounding this decision. At the beginning of the
hearing, the following conversation between the Defendant’ s counsel, Mr. Crocker, and the State’s
counsel, General Brown, took place:

MR. CROCKER: Garry, do you intend to call anybody?

GENERAL BROWN: Excuse me?
MR. CROCKER: Do you intend to call witnesses?
GENERAL BROWN: No.

Whereupon the plea acceptance portion of the hearing was conducted.

Immediately after the Defendant’ sguilty pleawas accepted, thefollowing conversation took
place:

THE COURT: . . . [G]entlemen, are we ready to proceed with the
sentencing hearing?

GENERAL BROWN:  Yes, gir.

MR. CROCKER: Yes, dir.

THE COURT: Go ahead, Generdl.

GENERAL BROWN: Yes, sir. The State does not desire to call any
witnesses. We would move to introduce the Pre-Sentence Report which would
includethefive victim impact statements along with the summary from Cottonwood
De Tucson, Incorporated regarding his prior counseling and treatment there back in
1996. . ..

Whereupon the defense proceeded to put forth its evidence.
Following the defense’ s presentation of evidence, the following conversation took place:

MR. CROCKER: That concludes our proof except for argument.



GENERAL BROWN: Your Honor, there sone parent, and | realizethisis
out of order, but there’ s one parent that did not submit a victim impact statement.
They would like — the father would like to testify just very briefly asto the impact
this has had on his family.

THE COURT: All right. Mr. Crocker, I'm going to alow that.

MR. CROCKER: WEéll, for the record | would object to that because as |
understood it the State has already made the statement that they were not going to
call any witnesses and were going to alow the written impact statements — victim
impact statements.

THE COURT: I'm till going to hear from this person.

GENERAL BROWN: | may very well havesaid that. | — but | should have
said we weren't going to call the children.

MR. CROCKER: If Your Honor please, | would renew my objection. Had
| known that there were going to be witnesses testifying for the State | would've
called for the rule because there was the acknowledgment that there was not going
to beany wit — therewere not going to be any witnesses other than those statements.

GENERAL BROWN: He'snot going to rebut anything —

THE COURT: I’'m still going to alow the witness to testify.

Whereupon the State resumed putting on proof through the testimony of its witness.

Inview of thefactual circumstancesof this case, we are unwilling to find that the Defendant
waived theissue when he did not formally request therule. It isclear from the record on appeal that
the rule was not requested because of the multiple assurances by the State that it had no witnesses
to sequester. Therefore, we rgject the State’ swaiver argument and will examinethisissue asif the
rule had been requested.

In the instant case, it is clear that the party at fault in the violation was the State; however,
the Defendant has failed to demonstrate any harm caused by the sequestration violation. The
witness' testimony was largely cumulative to the written victim impact statements already admitted
into evidence. More significantly, the Defendant hasfailed to show how he was unduly prejudiced
by the witness' testimony. There isno suggestion that the witness altered his testimony based on
what he heard prior to taking the stand. Accordingly, we conclude the trial court did not abuseits
discretion in allowing the State’ switness to testify. Thisissueis without merit.

II. Enhancement Factor (5) asan Element of the Crime

In his second issue, the Defendant asserts that the tria court improperly enhanced his
sentence based on the enhancement factor that the“ victim of the offense was particul arly vulnerable
because of age . ...” Tenn. Code Ann. 8§ 40-35-114(5). The Defendant argues that because an
element of the crime for which he was convicted was that “[t]he victim is |less than thirteen (13)
years of age,” the legidature had already contemplated the age factor into the equation by labeling
the crime “aggravated” and mandating a harsher sentence than if the victim was not under age
thirteen. Tenn. Code Ann. 8 39-13-504(a)(4). Therefore, the Defendant argues, vulnerability due
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to the victim’ s young age cannot be used again at sentencing as an enhancement factor. The State
arguesthat thetrial court did not actually apply enhancement factor (5) in the Defendant’ s case, but
ifitdid, itisalowable because the enhancement factor goesto the element of vulnerability, not just
age. We agree with the State.

Beforeatrial court imposesasentence upon aconvicted criminal defendant, it must consider
(a) the evidence adduced at the trial and the sentencing hearing; (b) the pre-sentence report; (c) the
principles of sentencing and arguments as to sentencing aternatives, (d) the nature and
characteristics of the criminal conduct involved; (€) evidence and information offered by the parties
on the enhancement and mitigating factors set forth in Tennessee Code Annotated sections 40-35-
113 and 40-35-114; and (f) any statement the defendant wishes to make in the defendant’s own
behalf about sentencing. See Tenn. Code Ann. 8 40-35-210(b); Statev. Imfeld, 70 S.W.3d 698, 704
(Tenn. 2002). To facilitate appellate review, the tria court is required to place on the record its
reasons for imposing the specific sentence, including the identification of the mitigating and
enhancement factors found, the specific facts supporting each enhancement factor found, and the
method by which the mitigating and enhancement factors have been evaluated and balanced in
determining the sentence. See State v. Samuels, 44 S\W.3d 489, 492 (Tenn. 2001).

Upon achallenge to the sentence imposed, this court has aduty to conduct ade novo review
of the sentence with a presumption that the determinations made by thetrial court are correct. See
Tenn. Code Ann. 8 40-35-401(d). However, this presumption “is conditioned upon the affirmative
showing in therecord that the trial court considered the sentencing principles and al relevant facts
and circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). If our review reflects that
thetrial court followed the statutory sentencing procedure, that the court imposed alawful sentence
after having given due consideration and proper weight to the factors and principles set out under
the sentencing law, and that the trial court’ sfindings of fact are adequately supported by the record,
then the presumption is applicable, and we may not modify the sentence even if we would have
preferred a different result. See State v. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).
Wewill uphold the sentenceimposed by thetrial court if (1) the sentence complieswith the purposes
and principlesof the 1989 Sentencing Act, and (2) thetrial court’ sfindingsare adequately supported
by the record. See Statev. Arnett, 49 SW.3d 250, 257 (Tenn. 2001). The burden of showing that
asentenceisimproper is upon the appeaing party. See Tenn. Code Ann. § 40-35-401, Sentencing
Commission Comments; Arnett, 49 SW.3d at 257.

In calculating asentencefor aClass B felony conviction, the* presumptive sentence. . . shall
be the minimum sentence in the range if there are no enhancement or mitigating factors.” Tenn.
Code Ann. § 40-35-210(c). If there are enhancement, but no mitigating factors, thetrial court may
set the sentence above the minimum, but still within the range. See Tenn. Code Ann. § 40-35-
210(d). A sentenceinvolving both enhancement and mitigating factorsfor aClassB felony requires
the court to start at the minimum, next assign the proper weight for any applicable enhancement
factor(s), and finally apply areduction within the range as appropriate for any mitigating factor(s).
See Tenn. Code Ann. 8 40-35-210(e). The sentence for a Class B felony as a Range |, standard
offender is “not less than eight (8) nor more than twelve (12) years.” Tenn. Code Ann. § 40-35-
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112(a)(2). Therefore, the Defendant’ s presumptive sentence for his Class B felony conviction for
aggravated sexual battery isthe minimum in the range, or eight years. However, the weight to be
afforded any enhancement or mitigating factor(s) is left to the trial court’s discretion. See Tenn.
CodeAnn. §40-35-210, Sentencing Commission Comments; Statev. Shelton, 854 SW.2d 116, 123
(Tenn. Crim. App. 1992).

In this case, thetrial court first noted that a sentence of confinement was necessary to deter
future crimes of this nature, to avoid depreciating the seriousness of the offense, and because prior
measures |less restrictive than incarceration had been unsuccessful. Thetrial court then stated that
two mitigation factorswould apply: the Defendant’ sconduct did not cause seriousbodily injury, and
the Defendant choseto waiveajury trial to save hisvictimsfrom further embarrassment. See Tenn.
Code Ann. 8§40-35-113(1) and (13). Thecourt then examined four enhancement factors, and found
three applied: the offense involved more than one victim, the Defendant abused a position of trust,
and the Defendant committed the offense while on school property. See Tenn. Code Ann. 8§ 40-35-
114(4), (16) and (18).2

As to enhancement factor (5), the trial court noted:

General Brown mentioned aggravating factor number 5 and then discounted it. I'm
not so sure that it should be discounted even though included in the definition of
aggravated sexual battery for this particular Situation is, | believe, that the victim
must be lessthan 13 yearsof age. There squiteadifferencein al2-year-old victim
and a 10-year-old victim.

However, the court did not statefor the record that thisfactor “applied” asit did with the other three
enhancement factors and two mitigating factors. Therefore we conclude that the Defendant’s
sentence was properly enhanced to twelve years based on other enhancement factors that the trial
court applied, and it appears that enhancement factor (5) was not applied in the Defendant’ s case.

In addition, we concludethat the Defendant’ sargument iswithout merit. Our sentencing law
providesthat the enumerated factorsare applicableonly “if not themselves essential elements of the
offense as charged in theindictment.” Tenn. Code Ann. 8 40-35-114. However, our supreme court
hasconsistently held that whileageisan essential element of an aggravated sexual battery conviction
thisdoesnot “ precludeapplication of the particularly vulnerable’ enhancement factor,” noting factor
(5) “applies only because thevictimis‘ particularly vulnerable,” not because thevictimisacertain
age.” Statev. Walton, 958 S.W.2d 724, 729 (Tenn. 1997); seeadso Statev. Adams, 864 SW.2d 31,
35 (Tenn. 1993) (holding that “therelevant inquiry isnot simply whether the victim isunder the age
of thirteen, but instead whether the victim was particul arly vulnerabl e because of age or physical or
mental disability”). Accordingly, thisissue iswithout merit.

[11. Blakely Violation

3On appeal, the Defendant does not challenge the applicability of these three factors.

-8



In hisfinal issue on appeal, the Defendant argues that his Sixth Amendment right to atrial
by jury was impugned when the trial court made determinations of fact for sentence enhancement
purposes that were not submitted to ajury or admitted by him, citing Blakely v. Washington, 124.
S. Ct. 2531 (2004). However, our supreme court hasrecently held that the enhancement component
of Tennessee' s sentencing structure does not violate adefendant’ s Sixth Amendment right to atrial
by jury. See Statev. Gomez, SW.3d ___, No. M2002-01209-SC-R11-CD, 2005 WL 856848
(Tenn., Nashville, April 15, 2005). Therefore, the Defendant’s claim of a Sixth Amendment right
violation based on thetrial court’s enhancement of his sentence is without merit.*

CONCLUSION
Based on the foregoing reasoning and authorities, we affirm the judgment of thetria court.

DAVID H. WELLES, JUDGE

4We again note that, other than the challenge to enhancement factor (5) addressed above, the Defendant does
not otherwise challenge the applicability of the enhancement factors to his sentence.
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