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OPINION

Inthelight most favorableto the state, the evidence, apparently accredited by thejury,
showed the following facts. On December 23, 2002, the defendant, her husband, Duane Pilgram,
and their daughter traveled to Pikeville, Tennessee to visit the defendant’ s family. The defendant
telephoned her sister, Donna Campbell, to inform her that she would be visiting their home,
apparently to arrange for the defendant’ s daughter to spend the night with the Campbells.

Ms. Campbell had spent the day in question with her good friend, the victim, Molly
Myers. Ms. Myers had accompanied Ms. Campbell to a physician’ s appointment, and the two had
been Christmas shopping. When the defendant telephoned the Campbells' residence to arrange to
drop off her daughter, Ms. Myers was in the Campbells' bedroom helping Ms. Campbell wrap
Christmas presents. During the telephone conversation between Ms. Campbell and the defendant,
Ms. Campbell informed the defendant that the victim was present and advised her against coming
to the Campbells home. Conflict existed between the defendant and the victim, and Ms. Campbel |
was aware that the defendant would not permit her children to associate with the victim.

Several minutes after the telephone conversation between Ms. Campbell and the
defendant, the Pilgrims arrived at the Campbell residence. Mr. Pilgram and their daughter waited
outside in their vehicle while the defendant went to the door. When the defendant arrived, Duane
Campbell, the defendant’ s brother-in-law, answered the door and told the defendant that the victim
was present and that the defendant should not comein. Nevertheless, the defendant then proceeded
to the Campbells' bedroom. Although Ms. Campbell and the victim had locked the bedroom door
when the defendant arrived, the defendant was able to open it by forcefully pushing it, due to the
nature of the door’s construction. Mr. Campbell followed the defendant into the bedroom and
restrained her when she lunged acrossthe bed towardsthe victim and Ms. Campbell. The defendant
yelled at both the victim and Ms. Campbell, punctuating her speech with much profanity. Mr.
Campbell escorted the defendant outside. Asthe defendant passed the victim’ svehicle as she made
her way towards her vehicle, she bent down by thevictim'’ svehicle, grabbed arock or somegravel,
and scratched the victim’ svehiclewithit. At thispoint, the victim exited the Campbells' residence
and exchanged words with the defendant. Mr. Campbell then instructed Mr. Pilgram to removethe
defendant from the Campbells' property. Mr. Pilgram subsequently grabbed the defendant to escort
her back to their vehicle, at which time the defendant kicked the victim’s vehicle. Mr. Campbell
radioed the policefrom outsidethe Campbells’ residence, whileMs. Campbell tel ephoned the police
from inside the residence.

Oncein her vehicle, the defendant went to her mother’ sresidence. When the police
arrived at the Campbells’ residence, the defendant was not present. Thevictim followed the officers
to the police department where she swore out warrants agai nst the defendant. Later that evening the
police located the defendant at her father's residence.t According to the arresting officer's

The defendant’ s mother and father lived in separate residences.
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testimony, the defendant was angry that charges had been pressed against her and resisted being
taken into custody.

At tria, the victim testified that the fair market value of her vehicle before the
defendant damaged it was between $4,500 and $5,000 because she had received a $5,000 offer for
her vehicle, a 1985 Toyota pick-up truck, before it was damaged. The victim estimated that the
vehicle' s value depreciated to an approximate worth of between $3,000 and $3,500. The victim
based her opinion of the damages on severd repair estimates that she received from various vehicle
body repairmen.

In her casein chief, the defendant sought to introduce an internet-based estimate of
the vehicle' s undamaged value, but the court rejected the evidence, stating that it lacked relevance
and trustworthiness. The defendant al so sought to introduce evidence illuminating the rel ationship
among thevictim, the defendant, and the defendant’ s husband. Specifically, the defendant made an
offer of proof evidencing that the victim had alegedly had asexual relationship with thedefendant’s
husband, that the victim reported she might be pregnant as aresult of the relationship, and that the
victim had requested money from the defendant and her husband to fund an abortion. Apparently,
the victim also had previously obtained warrants against the defendant’ s husband, although these
warrants were later dismissed. The defendant argued that this evidence was relevant to show the
victim’s prejudice towards the defendant and, therefore, was germane to the victim’s credibility.
However, the court excluded the evidence on the basisthat it was irrelevant to the issues at trial.

Thejury convicted thedefendant of vandalism resultingin $500to $1,000in damages
but acquitted her of the assault charge. During the defendant’ s sentencing hearing, the defendant
requested that the court grant judicial diversion in her case. When the court refused to do so, the
defendant requested classification asan especially mitigated offender, which the court al so declined.
Instead, the court sentenced the defendant as a Range | standard offender and ordered her to serve
asix-year probationary sentence. The defendant now bringsthisdirect appeal of her conviction and
sentence, challenging severa evidentiary rulings and the court’ sfailure to grant judicia diversion.

|. Evidentiary Issues

The first three issues raised by the defendant in this appeal relate to various
evidentiary rulings of the lower court.

A. Testimony Evidencing Prejudice

The defendant argues that the trial court erred by refusing to allow testimony
regarding the victim’ s prejudice towards the defendant. Specifically, the defendant alleges that the
trial court should have allowed her counsal (1) to introduce evidence regarding the victim’ s alleged
affair with the defendant’ s husband as part of her casein chief and (2) to effectively cross-examine
thevictimabout thisalleged affair and thereforeexposethevictim’ s prej udice against the defendant.
The defendant argues that counsel should have been allowed to both introduce evidence of and
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guestionthevictim about the history of her relationship with thedefendant’ shusband, including their
alleged sexual relationship and thefact that the victim had obtained warrants against the defendant’ s
husband. The defendant further allegesthat these errorsviolated Tennessee Rules of Evidence 616
and 611(b) aswell as her constitutional right to confront witnesses against her. The state counters
that thetrial court correctly found that this testimony wasirrelevant. The state posits that the court
allowed questioning which revealed that the two disliked each other, which was enough to suggest
prejudice on the part of the victim.

The record reveals that during defense counsel’s opening statements, the state
objected to counsel’ s anticipated statements about the alleged affair between the victim and the
defendant’ shusband. The court held ajury-out hearing and ruled in limine that the defendant could
not introduce evidence of the affair nor cross-examine the victim on the subject because the affair
wasirrelevant to the crimes at issue. At the conclusion of the proof, the defense made an offer of
proof in which counsel summarized the substance of the testimony that the defendant would have
elicited if allowed to do so.? Duane Pilgram, the defendant’ s husband, would have testified that he
engaged in a sexua relationship with the victim shortly before he reconciled with his wife.
Thereafter, the victim contacted Mr. Pilgram and informed him that she might be pregnant, inwhich
event she would need money to fund an abortion. Furthermore, the defendant introduced copies of
arrest warrants aleging that Mr. Pilgram had assaulted the victim and threatened her by phone. At
the conclusion of the offer of proof, counsel argued that the evidence was relevant to show that the
victim was upset when the defendant and her husband reconciled, thereby affecting her credibility
as awitness against the defendant.

We begin our analysis by noting that on appellate review, the trial court’s
determination of admissibility on theissues at hand will not be reversed unless the court abused its
discretionin admitting or excluding the challenged evidence. See, e.g., Satev. Bigbee, 885 S.W.2d
797, 806 (Tenn. 1994).

Tennessee Rule of Evidence 616 states that “[a] party may offer evidence by
cross-examination, extrinsic evidence, or both, that a witness is biased in favor of or prejudiced
against aparty or another witness.” Tenn. R. Evid. 616. Rule 611(b) providesthat “[a] witness may
be cross-examined on any matter relevant to any issue in the case, including credibility . ...” Tenn.
R. Evid. 611(b). Any “feelings that a witness has with regard to a party or issue are an important
factor for thetrier of fact to consider in assessing the weight to be given to the witness' testimony.”
Sate v. Williams, 827 SW.2d 804, 808 (Tenn. Crim. App. 1991).

The Sixth Amendment guarantees a crimina defendant the right to cross-examine
witnesses against her. See, e.g., Davisv. Alaska, 415 U.S. 308, 94 S. Ct. 1105 (1974). Moreover,
the rights of confrontation and cross-examination are essential to afair trial. See, e.g., Pointer v.
Texas, 380 U.S. 400, 85 S. Ct. 1065 (1965). Furthermore, the Fifth Amendment guarantees due

2 At the suggestion of the trial court, defense counsel summarized the proffered evidence rather than

introducing actual witness testimony.
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processfor each criminal defendant. See United Statesv. Nixon, 418 U.S. 683, 711, 94 S. Ct. 3090,
3109 (1974). However, neither the Sixth Amendment right of confrontation nor the Fifth
Amendment due process clause authorizes the use of irrelevant evidence. Seeid. (“Theright to the
production of all evidence at a criminal tria similarly has constitutional dimensions. The Sixth
Amendment explicitly confers upon every defendant in a criminal tria the right ‘to be confronted
with the witnesses against him’ and ‘to have compulsory process for obtaining witnesses in his
favor. Moreover, the Fifth Amendment a so guarantees that no person shall be deprived of liberty
without due process of law. It isthe manifest duty of the courts to vindicate those guarantees, and
to accomplish that it is essential that al relevant and admissible evidence be produced.”); see also
United States v. Abdl, 469 U.S. 45, 50, 105 S. Ct. 465, 468 (1984) (finding that evidence that the
defendant and a defense witness were both members of the same prison gang was relevant to the
issue of thewitness' sbias under thefederal rules of evidence and noting that the Sixth Amendment,
which guarantees the right to cross-examination and thus expose the bias or prejudice of awitness,
created afoundation for the federal rules).

Intheinstant case, thetrial court ruled that the proffered evidencewasirrelevant and
therefore inadmissible both on cross-examination and as extrinsic evidence. However, wefind that
the alleged rel ationshi p between the victim and the defendant’ s husband wasrelevant tothevictim’s
credibility and accordingly that thetrial court’ sruling ran afoul of both Tennessee Rule of Evidence
616 and the defendant’ s right of confrontation.

i. Assault

Theelementsof thecrimeof assault requirethat thevictim beplaced inimminent fear
of bodily injury, see Tenn. Code Ann. § 39-13-101(a)(2) (2003), which typically means that a
conviction for assault must hinge on the testimony of the victim. Thus, the alleged affair was a
proper ground for cross-examination because it would have been relevant to impeach the victim’'s
testimony, and an assault conviction would depend on the jury crediting her testimony. However,
the jury acquitted the defendant of assault, and accordingly wefind that the error in failing to allow
the defendant to cross-examine the victim on this subject is harmless beyond a reasonable doubt.
See Tenn. R. Crim. P. 52(a); Cruz v. New York, 481 U.S. 186, 193, 107 S. Ct. 1714, 1719 (1987)
(confrontation violation subject to harmless error anaysis).

iil. Vandalism

Turning next to the victim’'s vandalism conviction, the evidence supporting this
conviction includes not only the victim’'s testimony, but the testimony of Mr. Campbell, who
witnessed the defendant vandalize the victim'’ s vehicle, aswell as several photographs taken of the
damage inflicted to the victim’'s vehicle. Therefore, even excluding the victim’s testimony, the
remaining evidence would have been sufficient to support the defendant’ s vandalism conviction.
Furthermore, the jury’s verdict reflects that it did not rely on the victim’'s testimony when
determining the grade of the offense; the victim's testimony supported a conviction for the
defendant’s indicted crime, vandalism resulting in $1,000 to $10,000 in damages, but the jury
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convicted the defendant of a lesser crime, vandalism resulting in $500 to $1,000 in damages.
Considering the other evidence supporting the defendant’ s vandalism conviction and our inference
that the jury did not rely heavily on the victim’s testimony when finding the defendant guilty of
vandalism, we find that any error in curtailing the scope of the victim’'s cross-examination as it
related to the victim’s vandalism conviction is similarly harmless beyond a reasonable doubt. See
Tenn. R. Crim. P. 52(a); Cruz, 481 U.S. at 193, 107 S. Ct. at 1719.

B. Hearsay Testimony Regarding the
Fair Market Value of the Victim's Vehicle

Next, the defendant argues that the trial court erred by admitting hearsay evidence
regarding the fair market value of the victim’'s vehicle. At tria, the victim testified that she
estimated the fair market value of her vehicle to be approximately $4,500 to $5,000, and she based
her estimate on an unsolicited offer she received from a stranger in a bank parking lot before her
vehiclewasdamaged. Thedefendant arguesthat thistestimony wasinadmissiblehearsay. Thestate
responds that the defendant has failed to prove how this aleged error negatively impacted her trial
and that if the trial court erred in admitting the evidence, the error was harmless.

Asdiscussed supra, thedefendant was convicted of vandalism causing damageinthe
amount of $500 to $1,000. Tennessee Code Annotated section 39-14-408 defines the crime of
vandalism as “knowingly cauging] damageto or . . . destr[oying] . . . any real or personal property
of another or of the state, the United States, any county, city, or town knowing that the person does
not have the owner’s effective consent.” Tenn. Code Ann. § 39-14-408(a) (2003). The statute
further instructs that “[a]cts of vandalism are to be valued according to the provisions of § 39-11-
106(a)(36),” which defines the term value as the fair market value of the property loss at the time
and place of the offense, if ascertainable. 1d. 88 39-14-408(c)(1), 39-11-306(a)(36). Thus, thefair
market value of the damage to the victim’ s vehicle was an essential element of the crime at issue.

The owner of the property is permitted to testify about her opinion of the value of the
property. See Tenn. R. Evid. 701(b). Moreover, the value of the cost of repairsis an appropriate
means of determining the value of the damage sustained to the vandalized property. See, e.g., Sate
v. Terry W. Bean, No. M2003-02062-CCA-R3-CD, dlipop. at 4 (Tenn. Crim. App., Nashville, Oct.
28, 2004). Wefirst note that while the victim in the instant case was properly allowed to give her
opinion of thediminution in her vehicle’ svalue pursuant to Rule 701(b), we believethat thevictim’s
testimony exceeded the permissible ambit of that rule because she testified not merely as to her
opinion, but repeated hearsay as the basis of her opinion.?

3 We have considered whether the victim’s reference to the statement made by this individual she

encountered in abank parking lot could be considered alegally effective offer to purchase the victim’svehiclefor $5,000
and that repeating this statement on direct examination was intended to reflect such an offer and not intended to prove
the truth of the matter asserted by the declarant. We further question whether using this statement as evidence of a
binding offer is material when the method of valuation for the loss inflicted to the damaged property is the owner’s
opinion. However, we have not analyzed thisissue any further in light of our finding, discussed infra, that any error in

(continued...)
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Indeed, the state concedesthat the victim’ stestimony that shereceived a$5,000 offer
for her vehiclebeforeit was damaged doesnot fall within arecognized hearsay exception. We agree
but find that the error was harmless. As we discussed in the context of the defendant’s first
evidentiary challenge, the jury’ s verdict reflects that the jury did not credit the victim’ s testimony.
Thevictim testified that her vehicle’ svalue was between $4,500 and $5,000 before it was damaged,
and she estimated her vehicle's value to be between $3,000 and $3,500 after it was damaged,
reflecting damages ranging between $1,000 and $2,000. However, thejury convicted the defendant
of the lesser crime of vandalism resulting in $500 to $1,000 in damages. Thus, it does not appear
from therecord that the victim’ shearsay testimony adversely impacted the defendant. Accordingly,
wefindthat thetrial court’ serror inallowing thishearsay testimony isharmless. See Tenn. R. Crim.
P. 52(a); Cruz, 481 U.S. at 193, 109 S. Ct. at 1719.

C. Internet-Based Estimate of Vehicle sValue

In her third issue on appeal, the defendant claimsthat thetrial court erred by refusing
to admit an internet-based estimate of the value of the victim’s 1985 Toyota pick-up truck. The
defendant claimsthat the estimate was admissible pursuant to Tennessee Rul e of Evidence 803(17).
The state counters that the record does not establish that the trial court abused its discretion when
ruling on the admissibility of these reports and therefore the issue does not warrant reversal.

Tennessee Rule of Evidence 803(17) adlows admission of certain published
compilations that have an indicia of reliability due to their wide-spread use. See Tenn. R. Evid.
803(17). Thedefendant saysthat she attempted to introduce a print-off fromthe Kelly BlueBook’s
internet site, and because the internet site was created by a publication routinely admitted pursuant
to Rule 803(17), the trial court erred by finding that the internet publication was irrelevant und
untrustworthy.

A review of the record reveals that the trial court did not abuse its discretion by
excluding the evidence based on itsuntrustworthiness. Theinternet-based estimate that the defense
sought to introduce was an estimate of the current value of the victim’s vehicle, as opposed to the
vehicle' svaue at the time of the crime. In order to compensate for this discrepancy, the defendant
had subtracted 15,000 miles from the vehicle' s current mileage although there was no evidence
introduced regarding the approximate mileage of the vehicle at thetime of the crime. Moreover, the
estimate did not cal cul ate the appreciation or depreciation caused by the passage of time and by the
fact that the vehicle had been totaled, rebuilt, and repainted. Finaly, as the state's brief notes,
defense counsel did not present a foundation for the evidence or inform the court how the report
would be authenticated. See Tenn. R. Evid. 901. Accordingly, we find that the trial court acted
within the purview of its discretion when excluding this evidence. See Satev. Bigbee, 885 S.W.2d
797, 806 (Tenn. 1994).

3(...continued)
allowing the introduction of this statement is harmless due to our inference that the jury did not rely on this statement
when convicting the defendant.
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1. Judicial Diversion

When sentencing the defendant for her vandalism conviction, thetrial court imposed
the minimum Class E felony Range | sentence of one year but ordered the defendant to serve asix-
year probationary sentence. The defendant challenges her sentence on the basis that she was a
deserving candidate for judicial diversion and that the trial court erred by failing to grant judicial
diversion and by failing to follow the mandates of Tennessee Code Annotated sections 40-35-102
to 121 when ruling on the defendant’ srequest. The state responds that the record supportsthetrial
court’s finding and that the court did not abuse its discretion when refusing to grant judicial
diversion.

The Sentencing Reform Act of 1989 allows a sentencing court to “defer further
proceedings and place the person on probation upon such reasonable conditions as it may require
without entering a judgment of guilty and with the consent of such person,” provided that the
candidate has not, inter alia, previously pleaded guilty to or been convicted of afelony or Class A
misdemeanor. Tenn. Code Ann. 8§ 40-35-313(a) (2003). This procedure, commonly known as
judicial diversion, issimilar topretria diversion; however, judicia diversionfollowsadetermination
of guilt, and the decision to grant diversion rests with the trial court, not the prosecutor. See State
v. Anderson, 857 SW.2d 571, 572 (Tenn. Crim. App. 1992).

Thelower court’ sdenia of judicial diversionissubject to reversal on appeal only if
that court abused itsdiscretion. See Sate v. Hammersley, 650 SW.2d 352, 356 (Tenn. 1983). An
abuse of discretion occurs when the trial court’s denial of judicial diversion is unsupported by any
substantial evidence. See Satev. Parker, 932 S.W.2d 945, 958 (Tenn. Crim. App. 1996).

In determining whether to grant judicial diversion, the trial court must consider (a)
the accused’s amenability to correction, (b) the circumstances of the offense, (¢) the accused’s
criminal record, (d) the accused’ ssocial history, (e) the accused’ s physical and mental health, (f) the
deterrence value to the accused as well as others, and (g) whether judicia diversion will serve the
interests of the public as well as the accused. Parker, 932 SW.2d at 958; Sate v. Bonestel, 871
SW.2d 163, 168 (Tenn. Crim. App. 1993), overruled on other grounds by State v. Hooper, 29
SW.3d 1, 9 (Tenn. 2000). Moreover, the record must reflect that the court has weighed all of the
factors in reaching its determination. See Bonestel, 871 SW.2d at 168. That is, the court must
explain on the record why the defendant does not qualify under its analysis, and if the court has
based its determination on only some of the factors, it must explain why these factors outweigh the
others. Seeid.

When defense counsdl requested that the lower court grant judicial diversion in the
present case, the court discussed the applicability of thefactorsoutlined above. The court found that
the last factor, whether judicial diversion would serve the interests of the public as well as the
accused, was determinative of the court’ s decision and weighed against granting judicial diversion.
Specificaly, the court found that the defendant’ s apparent unwillingnessto compensate thevictim,
as ordered by the court, or to pay the outstanding court fine, coupled with her lack of candor about
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her financia situation and her seeming lack of remorse for committing the crime in question
indicated that the defendant was not a desirable candidate for judicia diversion. We find that the
lower court adequately explained why it declined to grant judicial diversioninthis case and why the
factor relied upon outweighed al other factors. We discern no abuse of discretion in denying
diversion. See, e.qg., Satev. Dowdy, 894 SW.2d 301, 307 (Tenn. Crim. App. 1994) (finding that
the trial court did not abuse its discretion by refusing to grant judicia diversion based on the
defendant’ s unrepentant attitude and dishonest nature); Anderson, 857 SW.2d at 573-74 (finding
that the sentencing court was in the best position to observe the defendant’ s attitude and demeanor
and the appellate court should not disturb the lower court’ srefusal to grant judicial diversion based
on the defendant’ s attitude and demeanor).

[11. Conclusion
In sum, we find that the defendant has failed to demonstrate that any of the trial

court’ sevidentiary rulingswarrant reversal or that thetrial court abused itsdiscretion when refusing
to grant judicia diversion. Accordingly, the judgment of the lower court is affirmed.

JAMES CURWOOD WITT, JR,. JUDGE



