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OPINION

In 1999, the petitioner and a co-defendant were convicted of sale of cocaine in excess of .5
gramsinaschool zone, aClass A felony. See Tenn. Code Ann. 88 39-17-417, 39-17-432. Thetrial
court ordered a sentence of twenty-five years. On direct appeal, this court affirmed both the
conviction and sentence. See State v. Roger Neal James and George Osborne Wade, No. W2000-
01301-CCA-R3-CD (Tenn. Crim. App., a Jackson, March 15, 2002). Our supreme court denied
permission to appeal on September 30, 2002.

On August 26, 2003, the petitioner filed apro se petition for post-conviction relief, asserting
that he was entitled to a new trial on the basis of newly discovered evidence. The post-conviction
court gppointed counsel and, in an amended petition, the petitioner alleged that he was denied the
effective assistance of counsal and contended that the convicting jury had been “unconstitutionally
selected and impaneled.”



At the evidentiary hearing, the petitioner, an African-American, testified that his al-white
jury was not “ajury of hispeers.” He claimed that therewas only one African-American womanin
thejury pool and that shewas excused from service* because of family reasons.” The petitioner also
contended that histrial counsel wasineffective for failing to object to the makeup of the jury pool,
failing to advise him of sentence enhancement under the Drug-Free School Zone Act, failingto call
certain witnesses, failing to introduce the audiotape of the drug transaction, and failing to cross-
examinethe state’ switnesses. He complained that trial counsel met with him only onceprior totrial
and that prior to trial, he had rejected atwenty-five-year pleaoffer from the state because he did not
understand that he was subject to an enhanced sentence for having committed the offensein aschool
zone. According to the petitioner, he had asked his trial counsel to subpoena George Gentry as a
witnessfor the trial. The petitioner claimed that he was hel ping Gentry move furniture on the day
of the offense and that Gentry could providean alibi. Hetestified that he had also requested that trial
counsel use his parents as witnesses because they would confirm that hewas not adrug dealer. The
petitioner asserted that trial counsel was ineffective by failing to cross-examine any of the state's
witnesses and failing to object when he was cross-examined on a pending drug charge. The
petitioner concluded, “1 just feel like hedidn’t represent methe way he should have[and, if he had,]
| probably wouldn’t be in this mess.”

Trial counsdl, Colin Johnson, who was an assistant public defender, testified that he did not
object to thejury pool because he knew of no evidence of systematic exclusion of minoritiesand did
not believethat therewasalegal basisfor challenge. Tria counsel stated that his notes documented
several pre-trial meetings with the petitioner and confirmed that his investigator had also met with
the petitioner. He specifically recalled advising the petitioner that because the crime had occurred
within aschool zone, he was subject to an enhanced sentence and would have to serve one hundred
percent of his term if convicted. According to trial counsel, his case file established that the
petitioner had rejected a pre-trial plea offer of fifteen years incarceration and a $2,500 fine.
Although he could not recall the contents of the audiotape of the drug transaction, trial counsel
contended that he had listened to the tape in advance of the trial and had determined that it would
not be helpful to the defense. Tria counse testified that the petitioner never identified George
Gentry asawitnessbut did identify Ral ph Adams, theowner of therental property wherethe offense
occurred. Heremembered that the petitioner had claimed that Adams hired him to clean carpets on
the day of the offense but that when hisinvestigator interviewed Adams, Adams had no recollection
of having employed the petitioner to do so. Trial counsel testified that he had strenuously objected
to proof of the petitioner’s pending drug charge. While he could not recall cross-examining the
state’ s witnesses, he conceded that he may not have done so if the witnesses had not “hurt” the
defense.

Thepost-conviction court denied the petition, first concluding that although trial counsel had
presented the issue of racial composition of the jury at trial, he had not pursued the issue on appeal
and waiver, therefore, applied. The post-conviction court specifically accredited the testimony of
trial counsel regarding the petitioner’ s claims of ineffective assistance of counsel, finding that trial
counsel had met with the petitioner sufficiently prior to trial and had explained sentencing under the
Drug-Free School Zone Act. The post-conviction court al so observed that because the petitioner had
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failed to file the audiotape of the drug transaction at the evidentiary hearing on the post-conviction
petition, any claim of ineffectiveness could not be sustained. It also ruled that the trial transcript
established that the state’ s witnesses had, in fact, been cross-examined by defense counsel during
thetrial. Finally, the post-conviction court concluded that because the admissibility of the pending
drug charge had been challenged on direct appeal and rejected asabasisfor relief, the petitioner was
not entitled to post-conviction relief.

Initially, the petitioner asserts that he is entitled to a new trial because minorities were
unconstitutionally excluded from the jury pool. The state contends that the issue is waived for
failureto raiseit on direct appeal.

Tennessee Code Annotated section 40-30-106, which governs preliminary consideration of
post-conviction petitions, providesin pertinent part as follows:

A ground for relief is waived if the petitioner personaly or through an
attorney failed to present it for determination in any proceeding before a court of
competent jurisdiction in which the ground could have been presented unless:

(1) Theclaimfor relief is based upon a constitutional right not recognized as
existing a the time of tria if either the federal or state constitution requires
retroactive application of that right; or

(2) Thefailureto present the ground wasthe result of stateactioninviolation
of the federal or state constitution.

Tenn. Code Ann. § 40-30-106(g).

Although thetranscript of thetrial isnot included in therecord on appeal, thiscourt may take
judicia notice of its own records on file. See Tenn. R. App. P. 13(c); James William Dash v.
Howard W. Carlton, Warden, No. E2001-02867-CCA-R3-PC (Tenn. Crim. App., a Knoxville, Sept.
11, 2002). The post-conviction court, which had the benefit of the transcript, found that trial counsel
had objected to thejury pool prior totrial. Theissuewasnot raised on direct appeal. The petitioner
does not assert in this proceeding that histrial counsel was ineffective for failing to raise the issue
on appeal. In consequence, this is not a ground for relief in this post-conviction proceeding.
See State v. Eddie Howard Pittman v. State, No. W-2002-02892-CCA-R3-PC (Tenn. Crim. App.,
at Jackson, March 18, 2004); see dso Milton Lee Cooper v. State, No. E2001-01527-CCA-R3-PC
(Tenn. Crim. App., at Knoxville, Nov. 18, 2002) (addressing otherwisewaived jury instructionissue
where petitioner asserted ineffective assistance of appellate counsel).

Even if theissue had not been waived, however, the petitioner still would not be entitled to
relief. Articlel, section 9, of the Tennessee Constitution guarantees all crimina defendants aright
to ajury from “the County in which the crime shall have been committed.” Tenn. Const. art. 1, 89;
seeaso Statev. Upchurch, 620 SW.2d 540, 542 (Tenn. Crim. App. 1980) (stating that “an accused
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must be tried in the county in which the crimes are alleged to have been committed”). Moreover, a
criminal defendant hasaconstitutional right to ajury drawnfromavenirethat representsafair cross-
section of the community. “Selection of a petit jury from a representative cross-section of the
community is an essential component of the Sixth Amendment right to ajury trial.” Statev. Bell,
745 S.W.2d 858, 860 (Tenn. 1988) (citing Taylor v. Louisiana, 419 U.S. 522 (1975)). In Duren v.
Missouri, 439 U.S. 357, 364 (1979), the United States Supreme Court listed the criteria for
establishing a primafacie violation of the requirement of afair cross-section:

(2) the group alleged to be excluded is a“distinctive group” within the community;

(2) the representation of the group in venires from which juries are selected is not fair and
reasonable in relation to the number of such personsin the community; and

(3) thisunderrepresentation is due to systematic exclusion of the group in the jury selection
process.

Seealso Statev. Buck, 670 S.W.2d 600, 610 (Tenn. 1984); Adkinsv. State, 911 S.W.2d 334 (Tenn.
Crim. App. 1995).

Although the African-American popul ation of Obion County would constitutea“distinctive
group inthe community,” the petitioner did not produce any evidence at the evidentiary hearing that
African-Americans were underrepresented on the venires or that there was a systematic exclusion
of African-Americansfrom thejury selection process. At the post-conviction hearing, the petitioner
conceded that he could not establish either deficiency in the performance of histrial counsel or
prejudice in the results of the trial as to this issue, stating, “1 don’'t have any physical proof [in
support of thisclaim], no morethan my word.” See Strickland v. Washington, 466 U.S. 668 (1984).
In our view, relief was properly denied.

Next, the petitioner contendsthat trial counsel wasineffectivefor failing to object to thejury
pool, failing to advise him that his sentence would be enhanced under the Drug-Free School Zone
Act, and failing to call material witnesses. The state disagrees.

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, hemust first establish that the services rendered or the advice given were bel ow “the range
of competence demanded of attorneys in criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975). Second, he must show that the deficiencies “actually had an adverse effect on the
defense.” Strickland, 466 U.S. at 693. Should the petitioner fail to establish either factor, heis not
entitled to relief. Our supreme court described the standard of review as follows:

Becausea[petitioner] must establish both prongsof thetest, afailureto prove
either deficiency or prgudice provides a sufficient basis to deny relief on the
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ineffective assistance clam. Indeed, acourt need not address the componentsin any
particular order or even addressbothif the[ petitioner] makesaninsufficient showing
of one component.

Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996).

On claims of ineffective assistance of counsel, the petitioner is not entitled to the benefit of
hindsight, may not second-guess areasonably based trial strategy, and cannot criticize a sound, but
unsuccessful, tactical decision made during the course of the proceedings. Adkinsv. State, 911
SW.2d 334, 347 (Tenn. Crim. App. 1994). Such deference to the tactical decisions of counsel,
however, applies only if the choices are made after adequate preparation for the case. Cooper v.
State, 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

Under our statutory law, the petitioner bearsthe burden of provingtheallegationsin hispost-
conviction petition by clear and convincing evidence. See Tenn. Code Ann. 8§ 40-30-110(f).
Evidenceis clear and convincing when there is no serious or substantial doubt about the accuracy
of the conclusionsdrawn fromtheevidence. Hicksv. State, 983 S.W.2d 240, 245 (Tenn. Crim. App.
1998). Claimsof ineffective assistance of counsel areregarded as mixed questions of law and fact.
Statev. Honeycutt, 54 SW.3d 762, 766-67 (Tenn. 2001); Statev. Burns, 6 SW.3d 453, 461 (Tenn.
1999). On apped, thefindings of fact made by the post-conviction court are conclusive and will not
be disturbed unless the evidence contained in the record preponderates against them. Brooks v.
State, 756 S.W.2d 288, 289 (Tenn. Crim. App. 1988). The burdenis on the petitioner to show that
theevidence preponderated against thosefindings. Clenny v. State, 576 SW.2d 12, 14 (Tenn. Crim.
App. 1978). Thecredibility of thewitnesses and the weight and value to be afforded their testimony
are questions to be resolved by the trial court. Bates v. State, 973 SW.2d 615 (Tenn. Crim. App.
1997). When reviewing the application of law to those factual findings, however, our review isde
novo, and the trial court’s conclusions of law are given no presumption of correctness. Fieldsv.
State, 40 SW.3d 450, 457-58 (Tenn. 2001); see dso State v. England, 19 SW.3d 762, 766 (Tenn.
2000).

As indicated, the post-conviction court determined that, contrary to the petitioner’s
assertions, the trial record established that trial counsel did object to the makeup of the jury pool
prior to trial. Under these circumstances, no fault can be attributed to trial counsel. Furthermore,
had the petitioner alleged that his counsel was deficient for failing to present the issue on appeal,
nothing in the evidentiary hearing establishes that any prejudice resulted.

The petitioner also asserts that trial counsel was ineffective for failure to explain sentence
enhancement under the Drug-Free School Zone Act. See Tenn. Code Ann. 8§ 39-17-432. Trid
counsel testified at the evidentiary hearing that he met with the petitioner on several occasions prior
to trial and thoroughly explained sentence enhancement under the Act. The post-conviction court
specifically found that “the testimony of the petitioner’ strial counsel [was] more credible than the
testimony of the petitioner.” Our scope of review islimited. In our view, the evidence does not



preponderate agai nst the post-conviction court’ s conclusion that trial counsel was not ineffectivein
his pre-trial advice to the petitioner.

Finally, the petitioner contends that trial counsel was ineffective for failing to call certain
materia witnessesto testify at trial. At the post-conviction hearing, the petitioner testified that he
had asked trial counsel to call George Gentry to establish an alibi. Gentry, however, was not a
witness. When a petitioner contends that trial counsel failed to discover, interview, or present a
witness in support of his defense, he should present that witness at the evidentiary hearing on the
post-conviction claim. Black v. State, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990). The
petitioner also claimed that hewanted trial counsel to call his parentsto testify that hewasnot adrug
deder. Becausethe petitioner’ sparentsal so did not testify at the evidentiary hearing, therecord does
not demonstrate any entitlement to relief. Moreover, it isunlikely that such evidence would have
been helpful to the defense at trial. See Tenn. R. Evid. 402.

Accordingly, the judgment of the post-conviction court is affirmed.

GARY R. WADE, PRESIDING JUDGE



