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OPINION

The petitioner, Y asmond Fenderson, was convicted of second degree murder and conspiracy
to commit second degree murder, and on direct appedl, this Court affirmed the judgment. State v.
Y asmond Fenderson, No. 03C01-9711-CR-00496, 1999 Tenn. Crim. App. LEXIS 7 (Tenn. Crim.
App., a Knoxville, Jan. 6, 1999). The petitioner sought post-conviction relief, and this Court
affirmed the post-conviction court’s denia of relief. Yasmond Fenderson v. State, No. E2001-
01088-CCA-R3-PC, 2002 Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App., at Knoxville, May 2,
2002). On July 28, 2003, the petitioner filed a petition for writ of error coram nobis. According to
the petitioner, the trial court gave an erroneous jury instruction concerning the definition of
“knowingly.” See State v. Page, 81 SW.3d 781 (Tenn. Crim. App. 2002) (the Page decision was
issued on April 16, 2002, severa years after the petitioner’s trial). Following a hearing on the
petition, the trial court dismissed the petition as untimely. Further, the court found that even if the




motion were treated as a motion to reopen post-conviction proceedings, the petitioner would not be
entitled to relief because Page does not apply retroactively.

The petitioner contends on appeal that thetrial court erred in dismissing his petition for writ
of error coram nobis. Trial courts may grant acriminal defendant anew trial following ajudgment
of conviction under limited circumstances through the extraordinary remedy offered by a writ of
error coram nobis. Tenn. Code Ann. § 40-26-105; State v. Mixon, 983 SW.2d 661, 666 (Tenn.
1999). A writ of error coram nobis may be granted where the defendant establishes the existence
of newly discovered evidence relating to matters litigated at trial if the defendant shows he was
without fault in failing to present the evidence at the proper time and if the judge determines the
evidence may have resulted in adifferent judgment had it been presented to the jury. Tenn. Code
Ann. 8 40-26-105; Mixon, 983 S\W.2d at 668. The decision to grant or deny a petition for writ of
error coram nobis based on newly discovered evidence lies within the sound discretion of the trial
court. Tenn. Code Ann. 8§ 40-26-105; Statev. Hart, 911 S.W.2d 371, 375 (Tenn. Crim. App. 1995).
Therefore, we will not overturn the decision of the trial court absent a showing of abuse of
discretion.

The appropriate period for filing apetition for writ of error coram nobisisone year after the
judgment becomesfinal in thetrial court or, if aspecified post-trial motion isfiled, one year from
entry of an order disposing of the post-trial motion. See Tenn. Code Ann. § 27-7-103; Mixon, 983
SW.2d a 670; T.R.A.P. 4(c). However, there are some circumstances under which the statute of
limitations should be tolled. Workman v. State, 41 S.\W.3d 100 (Tenn. 2001); State v. Ratliff, 71
SW.3d 291 (Tenn. Crim. App. 2001). In Workman, our supreme court held that the constitutional
rights of due processmay requiretolling of the statute of limitationsin aproceeding where apetition
for writ of error coram nobis has been filed. 41 SW.3d at 103. Workman involved a capital case
whereinthe petitioner argued that | ate-discovered evidence, including apreviously unavail ablex-ray
and the recanted testimony of a crucial witness, would show that he was actually innocent of the
crimefor which hewas convicted. The court concluded that the defendant’ s private interest to have
a hearing on the grounds of newly discovered evidence which may have established his actual
innocence outweighed the State’ sinterest in preventing stale and groundlessclaims. Id. In Ratliff,
this Court applied the holding in Workman to aconviction in anon-capital case. 71 S.W.3d at 298.
The defendant in Ratliff was convicted of rape of a child and sentenced to serve twenty-four years
in the Department of Correction. Thejudgment becamefinal on December 7, 1998. The defendant
filed a petition for writ of error coram nobis on December 21, 1999, fourteen days outside the
applicable statute of limitations. The new evidence was alleged to be a total recantation of the
testimony by the victim. This Court noted that the great weight of evidence against the defendant
came from the testimony of the victim at trial. In November 1999, the victim and her mother had
contacted the prosecutor’ s office to discuss the fact that the victim had given false testimony at the
defendant’ strial. This Court held that, under the circumstances, due process precluded a summary
dismissal of the petition for writ of error coram nobis based upon the expiration of the statute of
limitations. 1d.




Inthe present case, the petition for writ of error coram nobisfiledin 2003 was clearly outside
the statute of limitations, as the judgment of the trial court became final sometime before 1999.
Moreover, the petitioner’s contention is that the trial court gave erroneous jury instructions. The
violation alleged by the petitioner isnot “ newly discovered evidence” withinthe parametersfor relief
provided by thewrit of error coram nobis. We concludethat thetrial court did not err infinding that
the petition istime barred and the petitioner has not advanced any grounds for which the statute of
limitations should be tolled. Accordingly, the petitioner is not entitled to relief on thisissue.

In the alternative, the petitioner argues that his claim could be treated as a motion to reopen
his post-conviction claim. This claim would still fail because this Court would lack jurisdiction to
review the trial court’s dismissal of the motion to reopen. In seeking review of the trial court’s
denial of amotion to reopen, a petitioner shall file, within ten days of the lower court’s ruling, an
application in the Court of Criminal Appeals seeking permission to appea. Tenn. Code Ann. 8§ 40-
30-117(c). Theapplication shall be accompanied by copiesof all thedocumentsfiled by both parties
inthetrial court and the order denying the motion. 1d. The order dismissing the petition wasfiled
on January 22, 2004. The petitioner did not file an application for permission to appeal in the Court
of Criminal Appeal swithintheappropriatetime period. Instead, the petitioner filed notice of appeal
in the Knox County Criminal Court on December 19, 2003. Subsequently, the petitioner filed apro
se notice of appeal in this Court on February 27, 2004. Neither filing complies with the statutory
requirements for seeking appellate review.

An appeal as of right is not available for review of alower court’s denia of a motion to
reopen a petition for post-conviction relief. See Tenn. R. App. P. 3(b); see aso John Harold
Williams, Jr. v. State, No. W1999-01731-CCA-R3-PC, 2000 Tenn. Crim. App. LEXIS 277 (Tenn.
Crim. App., at Jackson, Mar. 23, 2000). Inorder to obtain appellatereview of thetrial court’ sorder,
a petitioner must comply with the statutory requirements contained in section 40-30-117(c). See
John Harold Williams, Jr., 2000 Tenn. Crim. App. LEXIS 277; William Lee Drumbarger v. State,
No. M1999-01444-CCA-R3-PC, 1999 Tenn. Crim. App. LEXIS 1199 (Tenn. Crim. App., at
Nashville, Dec. 7, 1999); Lucy Killebrew v. State, No. 03C01-9809-CR-00320, 1999 Tenn. Crim.
App. LEXIS 972 (Tenn. Crim. App., a Knoxville, Oct. 5, 1999). The failure of a petitioner to
comply with statutory requirements governing review of adenia of amotionto reopen deprivesthis
Court of jurisdiction to entertain such matters. John Harold Williams, Jr., 2000 Tenn. Crim. App.
LEXIS277. Finaly, neither the Post-Conviction Procedure Act nor the Rules of the Supreme Court
permit this Court to suspend the statutory requirements. 1d. Accordingly, this Court is without
jurisdiction to entertain this claim.

! From the record before us, we are unable to discern the exact date that the lower court’s judgment became
final. However, this Court’s opinion in the petitioner’s direct appeal was issued on January 6, 1999. Therefore, the
judgment of the trial court obviously became final before that date.
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Based on the foregoing and the record as awhole, we concludethat thetrial court did not err
in finding that the petition istime barred and the petitioner has not advanced any grounds for which
the statute of limitations should be tolled. We affirm the judgment of the trial court.

JOHN EVERETT WILLIAMS, JUDGE



