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OPINION

Melissa Bell testified that she is the younger sister of the Defendant’s girlfriend, Melinda
Reilly. Ms. Bell stated that she had known the Defendant for about oneyear, through her sister. The
Defendant and Ms. Rellly often drank heavily together.

On Sunday, August 26, 2001, Ms. Bell got a telephone call from her sister. Her caller
identification system identified the call as coming from Ola Rudder’s phone. Ms. Rudder is the
Defendant’ s aunt and next-door neighbor. While speaking with Ms. Reilly, Ms. Bell overheard the
Defendant in the background, telling Ms. Reilly “to be quiet, to hang up the phone, that [Ms. Bell]
would tell the police, [she] would turn them in.” Asaresult of this phone call, Ms. Bell became
concerned about Gene Fleenor, a man she knew and had last seen about two months earlier. Ms.
Bell telephoned Mr. Fleenor’ s home twice but got no answer either time. Ms. Bell than called her



sister back and told Ms. Rellly that she had gotten no answer. When Ms. Bell told Ms. Reilly that
she was going over to Mr. Fleenor’s house, Ms. Rellly began crying and stated, “Please, don’t go
over there. Don't dothat.” During this phone conversation, Ms. Bell again heard the Defendant in
the background, telling Ms. Reilly to “Hang up the f--king phone. She’s going to call the police.
She'sgoing to turn usin.”

Ms. Bell decided to go to Mr. Fleenor’s house. She stopped on her way and picked up a
girlfriend to accompany her. At Mr. Fleenor’s house, she first tried the front door and found it
locked. Because she could not see into the front window, she went to the back of the residence.
Looking through one of the back windows, she saw Mr. Fleenor “laying in the living room floor.”
Ms. Bell “freaked out” and droveto the nearest storewhere shecalled 911. A shorttimelater, afire
truck and several police officersarrived at Mr. Fleenor’ sresidence. Mr. Fleenor was determined to
be deceased.

The next day, Ms. Bell received another phone call from her sister. Ms. Bell’s caler
identification system indicated that this phone call was made from a cell phone. While speaking
with her sister, Ms. Bell heard the Defendant in the background saying, “Hang up the phone. The
phone’ stapped. Hang up the phone.” The phone then went dead, and Ms. Bell did not hear from
her sister again.

Ms. Bell described the victim as “alittle-bitty tiny man” who was “very thin” and used a
cane. Sheexplained that the victim drank alot and wasin poor health. Ms. Bell also stated that her
sister, Ms. Relilly, “chews on her [finger]nails constantly . . . all the way down to her skin, to her
nubs.” Ms. Bell testified that Ms. Reilly had done so “al of her life.”

On cross-examination, Ms. Bell admitted that she did not inform the police about what she
testified to having overheard the Defendant say during her phone conversations with her sister. She
further admitted that she had never spoken with the Defendant over the phone. She acknowledged
that she had never seen the Defendant argue with the victim, and that he and Ms. Reilly sometimes
slept at thevictim’ shouse. She admitted Ms. Rellly was“very drunk” during their initial phone call
and that Ms. Rellly had, in the past, told wild, untrue stories. She stated that Ms. Rellly was
supposed to take lithium. She also admitted that she “hates’ the Defendant and would like to see
him “put away forever.”

Lieutenant Terry Lee supervised the crime scene unit at the victim’ sresidence. He arrived
at the scene at about 2:45 in the afternoon of August 26, 2001. On the sidewalk from the driveway
to the house, he saw areddish stain, of which he took photographs and swab samples. Hetestified
that he observed markings that were consistent with someone who was bloody being drug. Hedid
not see any blood on the living room carpet where the victim was found. There was also no
appearance of astruggleintheliving room. Lt. Lee stated that the victim appeared asthough he had
been drug into the residence because his shirt was pulled up and his pants were down around his
hips.



Officer Brad Park searched the Defendant’ sresidence. There hefound the victim’swallet.
He also found some tissues that appeared to be bloodstained. He collected a sheet from the
Defendant’ s couch because it appeared to have abloodstain onit. Healso found apair of jeansthat
appeared to be bloodstained and a telephone in the living room that appeared to have blood on it.
None of the items that appeared to contain blood looked as though they had been hidden. Officer
Park also explained that he had found several skillets in the Defendant’ s residence, some of which
were dirty, and the largest of which weighed a*“ couple of pounds.” Thislarge skillet did not have
ahandle.

Officer Carolyn Hancock also worked on the crime scene unit. She found a piece of paper
along the roadway near the Defendant’ s home that had ared stain on it aswell as hair.

Detective Tom Cox interviewed Ms. Bell and obtained from her the cell phone number that
appeared on her caller identification system on August 27, 2001. Det. Cox traced this number to a
Mr. Howard Drew in the Johnson City area. Det. Cox obtained the Defendant’s location after
speaking with Mr. Drew. Det. Cox went to Johnson City and there took custody of the Defendant
and Ms. Rellly. Det. Cox drovethe Defendant’ s car back to Knoxville. Ontheway, histrousersgot
“soaked” withwhat appeared to beblood mixed with aclear liquid. Officer Thomas Finch processed
the Defendant’ scar. He observed and swabbed red stains on the passenger door, the passenger door
handle, and the driver’s seat. He aso collected two pairs of shoes from the Defendant and Ms.
Relilly that appeared to have blood on them. He found alatent fingerprint belonging to the victim
on the phone found in the Defendant’ s living room.

Det. Cox interviewed the Defendant at the police station, which interview was recorded on
videotape. Thevideotapewas played for thejury and revea ed the Defendant explaining that heand
Ms. Reilly had picked the victim up at hishome at about two or threein the afternoon on Saturday,
August 25th, at the victim’srequest. The victim asked the Defendant to take him to aliquor store,
which the Defendant did. The victim bought a half-gallon of liquor. The Defendant then took the
victim to the Defendant’ s home where the Defendant, the victim and Ms. Rellly proceeded to drink
and visit. The Defendant and Ms. Rellly were drinking beer, while the victim consumed his bottle
of liquor.

The victim became intoxicated and began arguing with Ms. Reilly, using a*nasty mouth.”
The Defendant explained that, prior to hismeeting Ms. Reilly, sheused to stay at the victim’ shome.
The victim began talking about how he had “molested” Ms. Reilly while she stayed there. The
victimthen called Ms. Reilly a“bitch” and a“whore.” Ms. Reilly became angry with the victim and
“smacked” him in the face with her hand. At some point, the victim got up and began to walk off,
but tripped over the coffee table and fell down. The Defendant suggested he just stay there and
sleep. However, thevictim continued to harassMs. Reilly. According to the Defendant, Ms. Reilly
then picked up a skillet from a box and struck the victim in the back of the head with it. Initialy,
the Defendant stated that Ms. Reilly struck the victim with the skillet twice. Later, however, he
insisted that she struck him only oncewith the skillet. The only thing the Defendant heard when Ms.



Reilly struck the victim with the skillet was the victim say, “Oh!” Ms. Reilly then placed a pillow
under the victim’s head, to which the victim said, “thank you,” and then began snoring.

According to the Defendant, Ms. Reilly aso struck the victim in the face with her fist. The
Defendant admitted to having struck the victim acrossthe back of the head twice with hisopen hand,
in response to the victim insulting the Defendant’ s mother. The Defendant explained the presence
of thevictim’ swallet and glassesin the Defendant’ sliving room by stating that the victim put them
there.

The Defendant explained that he and Ms. Reilly took the victim back to his home that
evening and carried him in because hewas drunk. The Defendant maintained that he did not know
thevictim was dead, and did not redlize that fact until hewas arrested and charged with murder. He
stated that he did not know what Ms. Reilly may have told Ms. Bell and explained that he and Ms.
Reilly went to Johnson City to visit someone in the hospital there.

Agent Meredith Rogers with the TBI forensic unit performed DNA analysis on evidence
collected during the investigation. She testified that she found the victim’ s blood on the following
items. Ms. Relly’'s shoes; the Defendant’s shoes; the passenger door and door handle of the
Defendant’ s car; the driver’s seat of the Defendant’ s car; the sheet collected from the Defendant’s
residence; the phone found in the Defendant’s residence; the jeans found in the Defendant’s
residence; the bloody tissues found in the Defendant’s residence;® the swabs collected from the
sidewalk at the victim’ sresidence; the paper found in the roadway near the Defendant’ s residence;
and clothes taken from the victim’'s hamper.

Dr. Sandra Elkins performed the autopsy on the victim. She testified that the victim’'s
injuriesincluded fresh bruisesto his upper left arm; bruises and scrapes on his shin bones; scrapes
and tears on the skin of hisupper and lower back; and atear and abrasion and bruise on the back of
theright hand. The victim also suffered multipleinjuriesto hisneck and head: fresh contusions by
the corner of the left eye and on the left cheek; abrasions, bruises and two small lacerations behind
and all about the left ear region; and a small laceration on the left side of the neck. Dr. Elkins
testified that the victim exhibited external markings of strangulation and that the laceration in his
neck could have been caused by afingernail. Therewereno injuriesto the back side of thevictim’'s
head.

Dr. Elkinsexplained that the victim was suffering from several medical problemsat thetime
of hisdeath. She stated that the victim had severe heart disease; emphysema; cirrhosis of theliver;
chronic pancreatitis, changesin the kidney suggestive of high blood pressure; an enlarged prostate;
and cerebral atrophy, or shrinkage of the brain. Dr. Elkins explained that some of these conditions

1Agent Rogers testified that, with respect to the bloody tissue, she found human blood to be present in which
she found apartial DNA profile in which the major contributor matched the victim. With respect to this particular item,
Agent Rogers stated that there was a chance of one in 9.6 million that the blood could have been from someone else.
W ith respect to the remaining items on which she found the victim’s blood, the chance of it being from someone else
was less than one in the population of the world.
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were consistent with chronic alcohol abuse. Indeed, at the time of his death, the victim’s blood
alcohol content was determined to be .23 percent. Dr. Elkins explained that the victim’s brain
atrophy made him more prone to a subdural hematoma, or blood clot within the skull, from head
trauma. The victim died from one or both of two causes. alarge subdural hematoma caused by
blunt force head injuriesto theleft side of thevictim’ shead, and strangulation. Thevictimwasaive
during the infliction of both possible causes of death.

Dr. Elkins testified that the only fracture she observed in the victim’s skull was a broken
nose. However, thevictim had suffered at | east three blowsto the head in order to causethe damage
she found. The front of the victim’s face and the left side of his head were where the traumawas
focused. She opined that “in this particular man, being in the condition that he was, . . . that kind
of trauma could have been produced with kicking, stomping, something of that nature could very —
couldvery likely have produced theseinjuries.” Shestated that shethought that, had the victim been
hit with a heavy blunt object swung with force, there would have been skull fractures.

Dr. Elkinsdescribed theinjuriesto thevictim’ sneck as consi stent with manual strangulation
involving a “sustained compressing force to both sides of the neck causing bilatera fractures,
bilatera muscular hemorrhages.”

Dr. Elkinsestimated thetimeof thevictim’ sdeath at between 5:40 p.m. on Saturday, August
25th and 5:40 am. on August 26th, but most likely occurring on the evening of August 25th. She
further opined that the victim was dead before he was placed in his living room.

On cross-examination, Dr. Elkins acknowledged that the laceration on the victim’s neck
could have been caused by something other than afingernail, for instance, by the toe of a boot or
some other sort of blunt object. When questioned about whether the injuries to the victim’s head
could have been caused by a skillet, Dr. Elkins stated that she would have expected skull fractures
in that event, and so, in her estimation, the injuries were caused by “something a little bit more
delicate than that.”

The State al so put on view the person of Ms. Reilly duringitscasein chief. Ms. Reilly did
not testify but was directed to stand in front of thejury and hold up her handsfor thejury’ sviewing.

The Defendant offered the deposition testimony of Ola Rudder, his eighty-seven-year-old
aunt. The Defendant lived next door to her, and she was familiar with the victim and Ms. Reilly
because of the time they spent with the Defendant at his residence. She described the relationship
between the victim and the Defendant as “friends.” She stated that she was not aware of any
arguments or problems between the two men. Ms. Rudder described the Defendant as “a good-
hearted person, most good-hearted person | ever seen, do anything for you when he' s sober, but [the
Defendant] wasdrunk. Hedrinksheavy.” When hedrinks, she stated, the Defendant “would fight.”
She also stated that, of the Defendant, victim and Ms. Rellly, the Defendant was the only one who
drove.



Ms. Rudder remembered seeing the victim at the Defendant’ s house on the day before his
body wasfound. She was at the Defendant’ s house that day and saw the victim, the Defendant and
Ms. Reilly there. The victim was drinking but was otherwise fine. The Defendant and Ms. Reilly
were “pretty drunk.” The Defendant had sold his washer and dryer to Ms. Rudder’s niece. Ms.
Rudder, the Defendant and Ms. Reilly went to the niece’ shouse with afriend of Ms. Rudder’s, who
took thewasher and dryer in her truck to the niece’ shouse. Thevictim remained at the Defendant’s
house when they left. The delivery occurred in the early evening, and the niece paid the Defendant
$200 cash for the appliances. The Defendant and Ms. Reilly then returned to the Defendant’ shouse,
and Ms. Rudder returned to hers.

Ms. Rudder stated that, on the way over to the niece's, the Defendant and Ms. Reilly were
arguing because Ms. Reilly had said that she wanted to have sex with the victim. However, on the
way back, the Defendant and Ms. Reilly had been “in the best of humor.”

Ms. Rudder described the condition of the Defendant’ shouseas*® nasty.” Theelectricity had
been cut off. The Defendant had no phone but would borrow hers and take it to his house. She
stated that the Defendant was packing up and trying to get rid of everything because the house was
going to be foreclosed on. She remembered seeing skillets on atable in front of the couch.

Ms. Rudder stated that she went to bed at about 7:30 on that Saturday night and did not hear
any fighting or anything coming from the Defendant’s house that night. She did not see the
Defendant again until the next afternoon after she returned from church. Hedrove up in hiscar and
told her that he had borrowed her phone to maketwo or three calls and that he was going out to |ook
for an apartment. Sheasked if the victim waswith him, and the Defendant told her, no, that they had
taken the victim homethe night before. Ms. Reilly wasalso inthe car but did not say anything. The
Defendant returned the phone he had borrowed and then left.

Ms. Rudder explained that she had seen police cars pull up to the Defendant’ s residence
several times in the past because he and Ms. Rellly were “drinking, arguing, fussing, wanting to
fight.”

Ms. Rudder spoke to the Defendant after his arrest. Hetold her that he and Ms. Rellly did
not kill the victim and that the victim had been alive when they took him home. Ms. Rudder also
received aletter from Ms. Reilly after her arrest inwhich Ms. Reilly likewise stated that she and the
Defendant did not kill the victim.

Zoe Ammonsalsotestified on behaf of the Defendant. Shewasaneighbor of the Defendant
and Ms. Rudder. Ms. Ammons assisted in the delivery of the washer and dryer. She met thevictim
at the Defendant’ s house that day and stated that he had been drinking, as had been the Defendant
and Ms. Reilly. She described the condition of the three people as *under the influence of alcohol
... Qquiteagreat bit.” While shewasinthe Defendant’ shouse assisting in unhooking the appliances,
she did not hear any arguments. The victim had been sitting upright on the couch and had been



wearing glasses. She did not interact with the victim but remembered him politely explaining that
his health did not permit him to assist in removing the washer and dryer.

Ms. Ammons drove Ms. Rudder, the Defendant and Ms. Reilly to Ms. Rudder’s niece's
house while another friend followed in a truck with the washer and dryer. She stated that the
Defendant and Ms. Reilly were arguing in the back seat about the victim during thedrive. Shedid
not remember the tone of any conversations on the way back to the Defendant’ s house. After they
arrived back, she dropped the Defendant and Ms. Reilly off at the Defendant’ s house; she did not
go back inside and did not seethevictim again. Sheremembered returning to her homeat 7:05 p.m.
after having dropped them off afew minutes earlier.

Karen Carpenter al sotestified on behalf of the Defendant. She explained that she had known
Ms. Reilly for two or three years, but met the Defendant only afew days before the victim’ s death.
She had known the victim since 1998. She knew hewasin bad health. She cleaned his house and
visited with him. She stated that the victim drank alot, was very weak, and had fallen on occasion
in hishome. She had once seen him fall and strike his head.

She stated that she had seen Ms. Reilly’s hand “around a beer can” and that she had
“average” fingernails. She also stated that she had no knowledge of any arguments or trouble
between the Defendant and the victim.

The Defendant was charged with first degree premeditated murder. After hearing the
foregoing evidence, thejury returned averdict of guilt of second degreemurder. The Defendant now
appeds severa of the trial court’s evidentiary rulings, and chalenges the sufficiency of the
convicting evidence.

EVIDENTIARY ISSUES

Initially the Defendant contends that the trial court erred in refusing to alow him to present
Karen Carpenter’ s testimony about afight she had with Ms. Reilly. Prior to trial, the State filed a
motioninlimineto excludethis proposed testimony. A brief hearing was held duringwhich defense
counsel argued that Ms. Carpenter would testify that, afew days before the victim’ s death, shewas
involved in a physical fight with Ms. Reilly during which Ms. Reilly “choked her ailmost into
asphyxiation.” Defense counsel argued that Ms. Carpenter could “testify as to the strength of
MelindaReilly and her propensity to do thistype of thing,” and that her testimony would be rel evant
“to show as an overall defensethat someone elsedid this, and that in the process of doing it the way
they did it, they tried the very same thing before on another victim.” The trial court granted the
State’ s motion, stating that Ms. Rellly * has been severed from this case. So sheis not an accused,
sheisnot avictim, and sheisnot awitness. And you' re seeking to proveacharacter trait of aperson
who is not a party to thisaction. | don’'t see how -- | don’'t see how it’srelevant.” The Defendant
now contends that the trial court’s ruling was erroneous.

Weareunableto addressthe merits of the Defendant’ s contention becausetherewasno offer
of proof made of Ms. Carpenter’ stestimony. We cannot determine whether atrial court’sruling as
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to the admissibility of evidence is erroneous when we have no way of reviewing the contested
evidence. Defense counsel’ sdescription of awitness's proposed testimony is not proof. Thisissue
iswaived for purposes of appeal because of the Defendant’ sfailure to properly preserve the record.
See State v. Hall, 958 S.W.2d 679, 691 n.10 (Tenn. 1997); State v. Goad, 707 S.W.2d 846, 853
(Tenn. 1986) (When excluded evidence “ consists of oral testimony, it isessential that aproper offer
of proof be made in order that the appellate court can determine whether or not exclusion was
reversible.”); Tenn. R. App. P. 36(a). The Defendant istherefore entitled to no relief on thisground.

Also prior totrial, the State filed amotion in limine to prohibit the Defendant from reading
to thejury that portion of Ola Rudder’ s testimony in which she stated that, about three weeks prior
to his death, the victim had told her that Ms. Reilly had threatened to hit him in the head with a
skillet. The State objected to this testimony on the grounds that it was hearsay within hearsay.
Defense counsel argued that the victim’ s hearsay statement qualified as an excited utterance under
Tennessee Ruleof Evidence803(2). Thetria court disagreed and ruled the testimony inadmissible.

Weagreewiththetrial court that thisevidencewasnot admissible. Initially, whentestimony
includes two levels of hearsay--he said that she said--both hearsay statements must satisfy an
exception to the hearsay rule to be admissible. See Tenn. R. Evid. 805. An “excited utterance”
admissible as an exception to the hearsay rule is “A statement relating to a startling event or
condition made while the declarant was under the stress of excitement caused by the event or
condition.” Tenn. R. Evid. 803(2). Ms. Rudder testified that the victim had called her from his
house two to three weeks before his death and said to her, “you know what [Ms. Reilly] threatened
todotome?’ Ms. Rudder asked him what, and he continued, “ She threatened to hit mein the head
withtheiron skillet.” No testimony about any of the circumstances surrounding this phone call was
offered and the record contains no indication that the victim’s statement was made while he was
under the stress of any excitement caused by the alleged threat. Thus, the victim’ s statement was
not shown to be admissible under this exception to the hearsay rule. Nor is Ms. Rellly’s alleged
statement to the victim admissible under any exception. The Defendant argues in his brief that,
because shewas* unavailable’ dueto her statusasaco-defendant, see Tenn. R. Evid. 804(a)(1), Ms.
Relilly’ sstatement should be admissible asastatement against her penal interest. SeeTenn. R. Evid.
804(b)(3). Wedisagree. The statement described did not subject Ms. Reilly to criminal liability.
In sum, neither of the alleged statements by the victim or Ms. Rellly, as reported by Ms. Rudder, is
admissible under an exception to the hearsay rule, and thetrial court’ sruling was therefore correct.
Thisissue iswithout merit.

The Defendant aso complains that the trial court erred in allowing the State to exhibit Ms.
Reilly’s person before the jury. Defendant first asserts that this presentation amounted to
inadmissible hearsay. Wedisagree. Hearsay is defined as “a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.” Tenn. R. Evid. 801(c). A “statement” is further defined as “(1) an oral or written
assertion or (2) nonverbal conduct of apersonif it isintended by the person asan assertion.” Tenn.
R. Evid. 801(a). The State’sdisplay of Ms. Reilly, including the showing of her handsto the jury,
simply does not meet the definition of a“statement.” This contention is without merit.
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The Defendant also contends that Ms. Reilly’s appearance before the jury constituted a
violation of hisconstitutional right to confront witnessesagainst him, asset forthin Brutonv. United
States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 (1968) and Statev. Ogle, 666 S.W.2d 58 (Tenn.
1984). Werespectfully disagree. Asrecognized by our supreme court in the Ogle case, “Bruton .
.. lad down the rule prohibiting the use of a non-testifying co-defendant’s statement which
incriminates the defendant.” Ogle, 666 SW.2d at 60. For instance, had Ms. Rellly issued a
statement to the police in which she gave an eye-witness account of watching the Defendant beat
and/or kick thevictimto death, Bruton would prohibit the State’ suse of that statement at trial unless
Ms. Reilly took the witness stand. In the instant case, however, the State made no use of any
“statement” by Ms. Rellly in conjunction with displaying her to the jury. Rather, Ms. Reilly was,
for dl intents and purposes, an exhibit. The Defendant’ stheory of defense wasthat Ms. Reilly was
responsiblefor thevictim’ sdeath. In an effort to contest the Defendant’ s argument that Ms. Reilly
had strangled the victim, the State wanted the jury to see Ms. Reilly’s hands, particularly her
fingernails, because Dr. Elkins had testified that the victim’s neck bore an injury that might have
been caused by afingernail. The State’s display of Ms. Reilly under these circumstances was no
different than the State displaying an object that a defendant claims was the deadly weapon, where
the State contends that the weapon did not have the capacity of causing the victim’s fatal wounds.
Thetrial court did not err in permitting thejury to view Ms. Reilly, and thisissueistherefore without
merit.

The Defendant next contends that the trial court erred in alowing Ms. Bell to testify asto
what she overheard during her phone conversations with her sister. Initially, we note that the
Defendant failed to make any contemporaneous objections to this testimony. The Defendant has
thereforewaived thisissue. See Tenn. R. App. P. 36(a). Moreover, thistestimony was admissible.
Although the statements M s. Bell overheard were clearly hearsay, see Tenn. R. Evid. 801, Ms. Bell
testified that it was the Defendant’ s voice that she overheard. The statements were thus admissible
asadmissions. See Tenn. R. Evid. 803(1.2). That Ms. Bell identified the voice as belonging to the
Defendant, in spite of the fact that she acknowledged never having spoken with the Defendant over
thetelephone, goesto the credibility of her identification, not itsadmissibility. Thisissueiswithout
merit.?

SUFFICIENCY OF THE EVIDENCE

The Defendant also challenges the sufficiency of the evidence in support of his conviction
of second degree murder. Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indings
of guilt in criminal actions whether by the trial court or jury shall be set aside if the evidence is
insufficient to support the findings by the trier of fact of guilt beyond a reasonable doubt.” A
convicted criminal defendant who challenges the sufficiency of the evidence on appea bears the
burden of demonstrating why the evidence is insufficient to support the verdict, because a verdict
of guilt destroys the presumption of innocence and imposes a presumption of guilt. See State v.
Evans, 108 S.W.3d 231, 237 (Tenn. 2003); Statev. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000);

2With respect to the Defendant’ s argument that the telephone calls were not properly authenticated, thisissue
iswaived becausethe Defendant made no contemporaneous objection onthisground at trial. See Tenn. R. App. P. 36(a).
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State v. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982). This Court must reject a convicted criminal
defendant’ s challenge to the sufficiency of the evidence if, after considering the evidence in alight
most favorable to the prosecution, we determine that any rational trier of fact could have found the
essential elements of the crime beyond areasonable doubt. See Jacksonv. Virginia, 443 U.S. 307,
319, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979); State v. Hall, 8 S.\W.3d 593, 599 (Tenn. 1999).

On appedl, the State is entitled to the strongest legitimate view of the evidence and all
reasonabl e and | egitimate inferences which may be drawn therefrom. See Carruthers, 35 S.W.3d at
558; Hall, 8 S.W.3d at 599. A guilty verdict by thetrier of fact accreditsthe testimony of the State’s
witnesses and resolves al conflictsin the evidence in favor of the prosecution’ stheory. See State
v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Questions about the credibility of witnesses, the
weight and value of the evidence, aswell asall factual issues raised by the evidence are resolved by
thetrier of fact, and this Court will not re-weigh or re-evaluatethe evidence. See Evans, 108 S.W.3d
at 236; Bland, 958 S.W.2d at 659. Nor will this Court substitute its own inferences drawn from
circumstantial evidence for those drawn by the trier of fact. See Evans, 108 SW.3d at 236-37;
Carruthers, 35 S\W.3d at 557.

Second degree murder isdefined as*“[a] knowingkilling of another.” Tenn. Code Ann. § 39-
13-210(8)(1). A “knowing” killingiscommitted whenthe accused wasawarethat hisor her conduct
with respect to thevictim wasreasonably certainto causethevictim’ sdeath. Seeid. 8§ 39-11-302(b).
Here, the proof established that the victim’ skiller(s) administered at |east three strong blowsto the
victim’'s head, causing the formation of a lethal subdural hematoma. Additionaly, the killer(s)
manually strangled the victim with such compressive force asto fracture the victim’ s hyoid bone.
The evidence showed that the injuriesto the victim produced a significant amount of bleeding. Any
person treating the victim in this way would be aware that such actions were reasonably certain to
cause the victim's death. The Defendant argues, however, that his level of intoxication on the
evening of the victim’s death was such that he “could not have possessed the required cul pable
mental state.” We acknowledgethat adefendant’ svoluntary intoxication “isadmissiblein evidence
if itisrelevant to negate acul pable mental state.” Tenn. Code Ann. 8 39-11-503(a). Indeed, thejury
in this case was instructed that if it found

that the Defendant was intoxicated to the extent that he could not have possessed the
required culpable mental state, then he cannot be guilty of the offense charged. If
you are not satisfied beyond a reasonable doubt that the Defendant possessed the
culpable mental state, then you must find him not guilty.

Nevertheless, thejury found that the Defendant did possessthe required mental state of “knowing.”
Such afindingiswithinthefact-finder’ s province, and the evidenceiscertainly sufficient to support
thejury’sconclusion. Therefore, we will not overturn the jury’ s verdict on this ground.

The only remaining issue is the sufficiency of the evidence establishing the Defendant’s
identity astheperpetrator. A murderer’ sidentity may beestablished through circumstantial evidence
alone. See Statev. Darnell, 905 SW.2d 953, 961 (Tenn. Crim. App. 1995). In this case, we have
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neither aconfession from the perpetrator nor an eyewitnessidentification of thekiller. Wedo have,
however, abundant circumstantial evidence supporting the Defendant’s identity as the victim’'s
murderer. The Defendant admitted to having been with the victim on the evening of hisdeath. The
Defendant admitted to having “smacked” the victim on the victim’shead. The victim’sblood was
found in the Defendant’s house, in the Defendant’s car, and on the Defendant’s shoes. The
Defendant admitted to having carried the victim to the victim’s home. Medica testimony
established that the victim was dead when he was placed on hisliving room floor. Ms. Bell testified
to having heard the Defendant tell Ms. Reilly to end their phone call because Ms. Bell would “tell
thepolice” and “turnthemin.” The Defendant |eft the scene of the crime and fled to Johnson City,
many milesaway.® Thedoctor performing the autopsy on the victim described injuriesthat were not
consistent with the Defendant’ s explanation of how the victim cameto be hurt. Theseinjurieswere
consistent with kicking or stomping, not with being struck by a skillet. The Defendant’s aunt
testified that, when he was drunk, the Defendant “would fight.” Finally, although the record before
this Court does not contain a photograph or the vital statistics of Ms. Rellly, the jury was able to
view her person and consider the likelihood of her inflicting the fatal injuries on the victim.

This evidence does not, of course, rule out the possibility that another person was also
involved inthevictim’ sdeath. Itis, however, morethan sufficient to establish the Defendant asone
of the perpetrators of the victim’s murder. As properly charged to the jury in this case,

The [D]efendant is criminally responsible as a party to the offense of first-
degree murder as charged or any of the lesser-included offenses if the offense was
committed by the [ D]efendant’ s own conduct, by the conduct of another for which
the [D]efendant is criminally responsible, or by both. Each party to the offense may
be charged with the commission of the offense. The [D]efendant is criminally
responsible for an offense committed by the conduct of another if acting with the
intent to promote or assist the commission of the offense or to benefit inthe proceeds
or results of the offense, the [D]efendant solicits, directs, aids, or attempts to aid
another person to commit the offense.

See dso Tenn. Code Ann. 8 39-11-402(2). The evidence was more than sufficient to support the
jury’sconclusion that the Defendant, at aminimum, assisted in killing thevictim. Accordingly, the
Defendant’ s conviction of second degree murder is supported by sufficient evidence and thisissue
is therefore without merit.

The judgment of the trial court is affirmed.

DAVID H. WELLES, JUDGE

3The victim was killed in Knoxville. A defendant’s flight from the scene of a crime may properly give rise to
an inference of guilt. See T.P.I.S Crim. 42.18; State v. Kendricks, 947 S.W.2d 875, 885-86 (Tenn. Crim. App. 1996).
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