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OPINION
Factual Background

In March of 2000, agents of the 20" Judicial District Drug Task Force received information
that the Appellant and Christopher Robert Agee wereinvolved in amajor cocaine distribution ring
between Texasand Nashville. During theinvestigation, Agent Jose Ramirez, aMetro policeofficer
assigned to the Drug Task Force, learned that the two men rented cars from Dollar Rent-A-Car a
theNashville International Airport andwould thendriveto Texasto buy drugs. Ramirez discovered
that the Appellant had rented amaroon Lincoln Town Car, license number ARUO51, on March 20,
2000, and returned the vehicle on March 27, 2000. During thistime, the rented vehicle was driven



2,274 miles. On the 27", the Appellant rented another vehicle, a white Dodge Intreprid, license
number 558UCQ.

Sergeant James McWright, also assigned to the Drug Task Force, was involved in the
investigation of the Appellant and partici pated inthe surveillance of hisapartment at 5825 Crossings
Boulevard, Apartment 710, in Antioch. Sergeant McWright routinely conducted surveillance of the
Appellant’ s Antioch apartment. “During March,” Sergeant McWright observed the Lincoln Town
Car parked in front of the Appellant’ sapartment. On April 1, 2000, at approximately 7:30 p.m., he
droveby the apartment and did not seeany lightsonat that time. Later, he returnedto the apartment,
saw lights on, and saw the white Dodge Intrepid in the parking lot. Sergeant McWright and several
other officers then set up continuous surveillance of the apartment.

During the surveillance, the officers observed LeslieBennion arrive at the apartment. While
Bennion was inside, Sergeant McWright ran a registration check of Bennion’s license plate and
determined that Bennion was on parolefor selling cocainein 1997. Bennion then |eft the apartment
and was followed by Officer Mike Garbou, who stopped Bennion after he committed a traffic
violation. A drug dog “alerted” to the presence of narcotics, and Bennion was arrested. “[A]
quarter-pound of cocaine, that looked like it had just [come] off a kilo brick” was found inside
Bennion’s vehicle.

Asaresult of the search of Bennion’ scar, Agent Ramirez was sent to obtain asearchwarrant
for the Appellant’ s residence. While the officers were waiting for the search warrant to arrive, a
police drug dog was escorted around the Dodge Intrepid, and the dog “ alerted” to the presence of a
narcotic odor. The officersthen saw Agee* come out of the apartment, run down the steps, and peer
out into the parking lot. Heran to the other end of the breezeway and looked around the parking —
or looked out toward the — the highway. He was barefooted[.]” Believing Agee had been “tipped
off” that Bennion had been stopped, Sergeant McWright ordered Age€ sarrest. Becauseof thelate
hour, the cool weather, and the fact that Agee was barefooted, the officers returned Agee to the
unlocked apartment and placed him onthesofa. The officersthen woketheAppellant, escorted him
to the living room, and sat him on the sofa next to Agee. At this time, Sergeant McWright
Mirandized the Appd lant.

Following issuance of the search warrant, a search was conducted of the premises. The
search led to the seizure of approximately 5 pounds of cocane, cash, ahand gun, paraphernalia, and
marijuana. Most of the cocaine, aloaded handgun, and $4,000 cash werefoundin Age€ sbedroom.
According to McWright, the Appellant knew the amount of the money even though it was located
under Agee’ smattress. A plate with cocaine residue was found under the sofain the living room.
Inside a kitchen cabinet, officers found asmall amount of cocaine, a small amount of marijuana,
el ectronic scaleswith cocaineresidue, food saversthat could be vacuum seal ed to avoid thedetection
of drug-sniffing dogs, straws for snorting cocaine, and a grinder used for grinding cocaine into
powder. Also, inside the Dodge Intrepid, officerslocated areceipt, dated April 1, for a purchase at
the Williams Travel Center in Robinson, Texas.



According to McWright, Agee stated that the cocaine belonged to him but insisted that the
gun was not his. Sergeant McWright then took the Appellant into the bedroom so he could put his
shoes on, and the Appellant said, “he couldn’t turn on the Mexicans, ‘ cause they knew where his
family lived and that they would kill him. He said that he owed the M exicans more than ahundred-
thousand dollars for the cocaine that we had seized from him.”

OnJuly 25, 2000, the Appellant and Ageewereindicted for possession with intent to deliver
over 300 grams of cocaine and money laundering. The Appellant and Agee filed a motion to
suppress the search of the residence, which was denied.! After atrial by jury, the Appellant was
acquitted of money laundering but was found guilty of possession with intent to deliver over 300
grams of cocaine, a class A felony. Following a sentencing hearing, the Appellant received a
sentence of twenty-one yearsto be served consecutively to aprior drug offense. Thistimely appeal
followed.

ANALYSIS
I. Motion to Suppress

First, the Appellant argues that the trial court erred by denying his motion to suppress the
evidence discovered during the search of his apartment. Specifically, he contends that:

the affidavit in support of the search warrant did not provide facts necessary to
support afinding of anexus between the apartment to be searched and the evidence
sought. Theaffidavit merely describes previous encountersthat the officer had with
[the Appellant]. Theaffidavit also containsthree different addresses purported to be
linked to [the Appellant]. There is no information in the affidavit supporting the
inference of [the Appellant’s] being at The Crossings Boulevard apartment with
drugs or any other illegal substances. Further, the affidavit assertsthat awhite mae
was seen leaving the apartment; however, he was not seen carrying anything into the
residence or out of the residence. Thus, the fact that he was at some point in the
evening at this apartment isnot afact that should be relied upon to provide evidence
of the nexus between the apartment and criminal activity.

The trial court, in a very detailed order, denied the Appellant’s motion to suppress the evidence
found inside the apartment, concluding that the search warrant was supported by probable cause.

A tria court’ s factual findings on a motion to suppress are conclusive on appeal unlessthe
evidence preponderates against them. Sate v. Binette, 33 S.W.3d 215, 217 (Tenn. 2000) (citing
Sate v. Odom, 928 S.\W.2d 18, 23 (Tenn. 1996)); see also Sate v. Daniel, 12 SW.3d 420, 423
(Tenn. 2000). Indeed, questionsof credibility of thewitnesses, theweight and value of the evidence,

1It appears from the record that, thereafter, in April 2001, the Appellant and the co-defendant’ s cases were
severed.
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and resolution of conflictsin theevidence are matters entrusted to the trial judge asthetrier of fact.
Daniel, 12 SW.3d at 423; see also Sate v. Walton, 41 SW.3d 75, 81 (Tenn. 2001). The party
prevailinginthetrial court isentitled to the strongest legitimate view of the evidence adduced at the
suppression hearing as well as all reasonable inferences that may be drawn from that evidence.
Binette, 33 S\W.3d at 217 (quoting Odom, 928 SW.2d a 23). If the evidence does not involve
guestionsof credibility, thereviewing court must examinetherecord de novo without apresumption
of correctness. 1d. Notwithganding the nature of the proof, the application of thelaw to thefacts
remains a question of law that requires de novo review. Walton, 41 SW.3d a 81; Daniel, 12
S.W.3d at 423. Here, since no testimony was presented at the suppression hearing, thetrial court’s
ruling, premised solely upon the search warrant and supporting affidavit, was oneof law. Satev.
Gilbert, No. 01C01-9311-CC-00383 (Tenn. Crim. App. at Nashville, Mar. 3, 1995).

The search warrant and accompanying affidavit werenot introduced and never becameapart
of the record, neither at trial nor on appeal. If the findings are incomplete and/or the record is
insufficient, de novo review will have relatively little benefits when the issue presented is of an
extremely fact-bound nature. Sate v. Waylon D. Knott, No. M2000-02524-CCA-R3-CD (Tenn.
Crim. App. at Nashville, July 27, 2001 (citing Ornelasv. United States, 517 U.S. 690, 700-01, 116
S. Ct. 1657, 1664 (1996) (Scalia, J., dissenting)). Thetrial court’s order denying the Appellant’s
motion to suppress does contain several references to portions of the affidavit. However, these
references are prefaced with the following language, “The relevant portions of the affidavit in
support of the search warrant for the property listed at 5825 Crossings Boulevard, apartment 710 are
summarized asfollows.” (emphasisadded). The search warrant and accompanying affidavit do not
appear in the trial record. We are unable to find any part of the transcript where any attempt was
made to insure the presence of the document in the event of appellate review.?

De novo review is permitted to prevent a miscarriage of justice resulting from the legal
determination of asingle judge. Waylon D. Knott, No. M2000-02524-CCA-R3-CD. Thus, if the
record isincompl ete, an appellate court is prevented from completing any meaningful review of the
law applicable to those pertinent facts. Thisis precisely the situation in the case before this court.?

2On June 30, 2003, a motion was filed with this court to supplement the record to include the “[o] rder denying
the motion to suppress and the search warrant affidavit[.]” This motion was granted. However, only the order denying
the motion to suppress the evidence was included in the supplement to the record.

3We note that, based upon thefacts as presented in the trial court’s order, the affidavit does establish probable
cause for the issuance of a search warrant. The trial court made the following relevant findings:

It can clearly beinferred from the affidavit that the policeknew the defendantswereinvolved
in a major distribution ring of cocaine. The defendants both made statements to Sgt. McW right
previously concerning their operation and how they transported illegal narcotics from Texas. The
affidavit also states that a confidential informant advised the affiant that the defendants would rent
vehicles for the purpose of driving to Texas to acquire narcotics. Additionally, the defendants were
in possession of a rental car that a drug detection dog positively alerted on for the odor of narcotics.
The affiant also explained that he verified that this vehicle had been rented a few days before by

(continued...)
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Moreover, it isthe duty of the Appellant to prepare arecord that presents a complete and accurate
account of what transpired in the trial court with respect to the issueon apped. Tenn. R. App. P.
24(b); Sate v. Johnson, 854 S.W.2d 897, 902 (Tenn. Crim. App. 1993) (where search warrant
apparently never became a part of the record at all, appellate review of the warrant was denied).
Failureto do soresultsinwaiver of theissue. Thompsonv. State, 958 SW.2d 156, 172 (Tenn. Crim.
App. 1997).

1. Character Evidence

Next, the Appellant argues that admission of his statement regarding owing the “ Mexicans’
$100,000 violated Tennessee Rule of Evidence 404(b) and constituted reversible error.* During the
State’' s direct examination of Sergeant James McWright, he testified that the Appellant made the
following statement at the time of hisarrest, “He said that he couldn’t turn on the Mexicans, ‘cause
they knew where hisfamily lived and that they would kill him. He said that he owed the Mexicans
more than a hundred-thousand dollars for the cocaine that we seized from him.” The Appellant
objected, and a 404(b) jury-out hearing was held. The objection was based upon the figure
$100,000.> The proof beforethejury showed that approximately two kilograms of cocaine had been
discovered in the A ppellant’ sapartment, and the street vad ue of onekilo of cocainein Nashvillewas
“anywhere from twenty to twenty-four-thousand.” Thus, the value of the cocainein the Appellant’s
apartment was approximately $48,000. Accordingly, the figure of $100,000 implied that the

3(...conti nued)
defendant Smith. Lastly, the search of avisitor’s vehicle that had just left the defendant’ s residence
yielded approximately five ounces of cocaine.

Thesefacts do support a“reasonable ground of suspicion, supported by circumstancesindicative of anillegal act.” State
v. Henning, 975 S.W.2d 290, 294 (Tenn. 1998).

4The Appellant al so appears to argue that the admissibility of this statement had been determined prior to trial.
The Appellant, in adocument entitled, “Motion in Limine No.3, requested the court to:

instruct the State and its witnesses not to mention or make reference in voir dire, opening statement
or in testimony to the facts and crimes charged in Case No. 2000-D-1880.

Asgroundsfor the motion the defendant would state that any mention of that case or thefacts
of that case would be extremely prejudicial and not probative and therefore should be excluded under
Rule 404 of the T ennessee Rules of Evidence.

Thismotion wasgranted. First, aspointed out by the State, although thetrial court ordered the twenty-one year sentence
in this case to run consecutively to a prior drug offense, Case No. 2001-A-421B, the record does not reflect what the
offense in Case No. 2000-D-1880 was. Second, the challenged statement was not specifically included in the motion,
and the State did not intentionally elicit the information. Finally, the statement pertains to the present offense and does
not violate Rule 404(b).

5The Appellant did not object to the first sentence of the statement concerning his inability to turn on the

M exicans. The objection was based only on the second sentence of the statement, which referred to owing the Mexicans
$100,000.
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Appellant had purchased cocaine from the Mexicans on a prior occasion. Furthermore, Sergeant
McWright's notes indicate that this figure was based upon cocaine for “this arrest and the last
arrest.”

Admissible proof must satisfy the threshold determination of relevancy mandated by
Tennessee Rule of Evidence 401, which defines relevant evidence as that "having any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probableor |ess probabl ethan it would be without the evidence.” Tenn. R. Evid. 401. Rule403 adds
that relevant "evidence may be excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading thejury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative evidence." Tenn. R. Evid. 403.
Finally, Rule404 dealswith"character evidence." Subsection (b) of thisruleprovidesthat "evidence
of other crimes, wrongs, or actsisnot admissibleto prove the character of aperson in order to show
actionin conformity with the character trait." Tenn. R. Evid. 404(b). However, the same subsection
further sets out that such evidence may be alowed "for other purposes” if the following conditions
are met prior to admission of this type of proof:

(1) The court upon request must hold a hearing outside the jury's presence;

(2) The court must determine tha a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Id. Providing further clarification concerning the second requirement, "other purposes” have been
defined to include: (1) motive; (2) intent; (3) guilty knowledge; (4) identity of the defendant; (5)
absence of mistake or accident; (6) a common scheme or plan; (7) completion of the story; (8)
opportunity; and (9) preparation. Sate v. Robert Wayne Herron, No. M2002-00951-CCA-R3-CD
(Tenn. Crim. App. a Nashville, Jan. 22, 2003) (citing Collard v. Sate, 526 SW.2d 112, 114 (Tenn.
1975); NEIL P. CoHEN ET AL., TENNESSEE LAW OF EVIDENCES 404.6 (3d ed. 1995)); see also
Advisory Commission Comments, Tenn. R. Evid. 404; Satev. Parton, 694 S.W.2d 299, 302 (Tenn.
1985); Bunchv. Sate, 605 S.W.2d 227, 229 (Tenn. 1980); Statev. Jones, 15 S.W.3d 880, 894 (Tenn.
Crim. App. 1999). Should areview of therecord indicate that thetrial court substantially complied
with the requirements of Rule 404(b), the trial court's admission of the challenged evidence will
remain undisturbed absent an abuse of discretion. State v. DuBose, 953 S.W.2d 649, 652 (Tenn.
1997) (citation omitted).

In the order denying the Appellant's motion for new trial, thetrial court found that:

the Court isof the opinion that the statement, from the jury’ sprospective, was vague
and may have been suggestive of prior contact. The jury may have regarded this
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statement of an amount of monies owed to the Mexicans as being probative of the
issue they were empaneled to decide. (i.e. whether the defendant was guilty of
possession with the intent to resale or deliver.)

The issue of consequence before the jury in this case was whether the Appellant did knowingly
possess cocainewith theintent to deliver. The Appellant’ stheory of defenseat trial wasthat hewas
“merely present” in the apartment where the drugswherelocated. He contended that, because most
of the cocane was found hidden in Agee’ s bedroom, the Statefailed to prove that he exercised the
requisite "dominion and control” over the drugs. Evidence of the Appellant owing the Mexicans
$100,000 was rel evant to establish knowledge and intent to possess cocaine on the date in question.
Robert Wayne Herron, No. M 2002-00951-CCA-R3-CD (citing U.S. v. Tomberlin, 130 F.3d 1318,
1320-21 (8th Cir. 1997) (defendant put at issue both his knowledge of and intent to possess drugs,
asserting "mere presence" defense in prosecution for felony possession by admitting occupation of
bedroom but denying knowledge of drugs found at residence; thereby, allowing admission of prior
drug convictions)). Wefind no abuse of discretion with regardtothetrial court'sruling onthisissue.
Furthermore, we conclude that, evenif admission of the statement waserror, such error waswithout
prejudicial impact upon the jury due to the vagueness of the statement and overwhelming evidence
of guilt presented at trial and, as such, constitutes harmless error. See Tenn. R. Crim. P. 52(a).

CONCLUSION

Based upon the foregoing, we conclude that de novo review of the Appellant’s motion to
suppressissueis precluded because the search warrant and supporting affidavit are not included in
record. We also concludethat thetrial court did not err in admitting the Appellant’ s statement that
“he owed the Mexicans more than a hundred-thousand dollars for the cocaine that we seized from
him.” Accordingly, the judgment of the Davidson County Criminal Court is affirmed.

DAVID G. HAYES, JUDGE



