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OPINION

Factual Background

Hubert Benson arrived at the Ebony and Lace strip club around 1:00 am. Hiswifeworked
at the club, so he was known to the bouncers and security guards at the club. His wife was not
working that night, but the bouncerstold him about a dice game that was in progress on the side of
theclub. Mr. Benson often gambled there. Theparticipantsat thedice ganewere, Mr. Benson, two



security guards, the bouncer and Chico M cCracken, the co-defendant. Mr. Benson waswinning as
the game progressed. There was $160 in the pot, when Mr. Benson'sroll, which wasin hisfavor,
hit someone shand or foot. Mr. McCracken became very upset and told Mr. Benson that he did not
lose that way. During this exchange, the security guards and the bouncer returned to the club. At
thispoint, William Wilson, the defendant and Mr. M cCracken’ shalf-brother, walked out of the club
and wandered around the parking ot near the dice game. Mr. McCracken ordered the defendant to
go getthecar. Atthispoint, Mr. McCracken and Mr. Benson were alone at the side of theclub. Mr.
McCracken then pulled out agun and pointed it at Mr. Benson. Hetold Mr. Benson to give up his
money. Hethenfired ashot intheair. Mr. Benson threw down what he had in hishands, including
hiswinnings. Mr. McCracken told him to give him the rest of hismoney. Mr. Benson had $1200-
$1300 in his pocket to pay his rent and car note for the month. When Mr. Benson refused, Mr.
McCracken shot between his feet. Mr. Benson then threw down the rest of his money. The
defendant had arrived with the car about this time. While holding the gun on Mr. Benson, Mr.
McCracken ordered the defendant to get out of the car and pick up the money. The defendant did
as he was told and returned to the car. Mr. McCracken jumped in the car, and the two men drove
off.

Mr. Benson then asked for hel p from the security guards and bouncers. When they told him
they could not help, he jumped in his car to follow the defendant and co-defendant. He wasableto
catch up to them and called 911 to report the robbery and where the defendants were. The
defendants turned off their lights and led Mr. Benson on a chase which reached speeds of up to 90
milesan hour. Mr. Benson remained on the line with the 911 operator continually giving them the
location of the defendants. Officer John Robinson wasthe first Memphis police officer to catch up
to the chase. He was soon joined by Officer Robert Wilkiein his patrol car. The officersal had
their lights and sirenson. Although the defendants slowed down to around 50 or 60 miles an hour,
they did not stop for the police. Officer David Royal and Officer John Chevalier, who wereriding
in atwo-man car, joined the chase from their precinct when they heard on the police radio that the
defendants had pointed a gun at Officer Robinson. Officer Robinson was directly behind the
defendants followed by Officer Wilkie and Officers Royal and Chevalier in that order.

While the defendants were in the left-hand lane, Officer Robinson attempted to pass them
in the right-hand lane. Officer Wilkie remained behind the defendants and Officers Royal and
Chevalier were behind Officer Robinson. When Officer Robinson was amost past the defendants’
car, they suddenly swerved to the right and hit the |eft rear of Officer Robinson’s car with the right
front of their car. The defendants car hit the guardrail twice before coming to a stop. Officer
Robinson’ s patrol car started going sideways and spun out of control. The car went off of the road
and hit two or three trees before it cameto rest. When the officers reached Officer Robinson’s car,
he was pinned in the car, gasping for breath, with his eyes wide open and unresponsive. He was
taken to the hospital where he died. The defendant and co-defendant were arrested at the scene.

The Shelby County trial court tried the defendant and co-defendant from May 14, 2001 to

May 19, 2001. After deliberating for an hour and forty-five minutes, the jury convicted both men
of aggravated robbery and first degree felony murder. The trial court sentenced each one to life
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imprisonment, as required by state law, for thefirst degree felony murder convictions. At alater
sentencing hearing on August 23, 2001, thetrial court sentenced the defendant to eight (8) yearsto
run consecutive to his life sentence and Mr. McCracken to twelve (12) years to run consecutive to
hislife sentence both asRange | offenders. Thedefendant now appeal s his conviction and sentence
to this Couirt.

Sufficiency of the Evidence

When adefendant challenges the sufficiency of the evidence, this Court isobliged to review
that claim according to certan well-settled principles. A verdict of guilty, rendered by a jury and
“approved by the trial judge, accredits the testimony of the” State’s witnesses and resolves all
conflictsin the testimony in favor of the State. Statev. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994);
Statev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with a presumption of innocence, thejury verdict of guilty removes this presumption “and replaces
it with one of guilt.” Statev. Tugdle, 639 S.W.2d 913, 914 (Tenn. 1982). Hence, on appeal, the
burden of proof restswith the defendant to demonstrate theinsufficiency of theconvicting evidence.
Id. Therelevant question the reviewing court must answer iswhether any rationd trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 S.W.2d at 75. In making this decision, we are to accord the State “the
strongest legitimate view of theevidence aswdll asall reasonable and | egitimateinferencesthat may
be drawn therefrom.” See Tugale, 639 S\W.2d at 914. As such, this Court is precluded from re-
weighing or reconsidering the evidencewhen eval uating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferencesfor those drawn by thetrier of fact
from circumstantial evidence.” Matthews, 805 SW.2d at 779.

Sufficiency-Aggr avated Robbery

The defendant first argues that he should not have been held criminally responsible for the
actions of Mr. McCracken leading to a conviction of aggravated robbery and, subsequently, first
degree felony murder. Thisissue is essentially a challenge of the sufficiency of the evidence to
convict the defendant of aggravated robbery, so we addressit with the defendant’ s challenge of the
aufficiency of the evidence to support his conviction for aggravated robbery.

Pursuant to Tennessee Code Annotated section 39-13-401, robbery is defined as “the
intentional or knowing theft of property from the person of another by violence or putting the person
in fear.

Aggravated robbery is robbery that is “accomplished with a deadly weapon or by display of any
article used or fashioned to lead the victim to reasonably believeit to be adeadly weapon.” Tenn.
Code Ann. § 39-13-402. Anindividual can be held crimindly responsible and charged with the
commission of an offense “if the offense is committed by the person’ s own conduct, by the conduct



of another for which the person is criminally responsible, or by both.” Tenn. Code Ann. 8 39-11-
401. There are several ways an individual can be found to be criminally responsible:

(1) Actingwith culpability requiredfor the offense, the person causes or aids
an innocent or irresponsi ble person to engage in conduct prohibited by the definition
of the offense;

(2) Acting with intent to promote or assist the commission of the offense, or
to benefit in the proceeds or results of the offense, the person solicits, directs, aids,
or attempts to aid another person to commit the offense; or

(3) Having a duty imposed by law or voluntarily undertaken to prevent
commission of the offenseand acting with intent to benefit inthe proceeds or results
of the offense, or to promote or assist its commission, the person fails to make a
reasonable effort to prevent commission of the offense.

Tenn. Code Ann. § 39-11-402.

The undisputed factsat trial, testified to by Mr. Benson, were that the defendant appeared at
the beginning of the argument between Mr. Benson and Mr. McCracken. Mr. McCracken told the
defendant to go get the car. When the defendant returned with the car, Mr. M cCracken was pointing
agun at Mr. Benson and money lay on the ground. Mr. McCracken told the defendant to pick up
the money that Mr. Benson had thrown on the ground. The defendant got out of the car, picked up
themoney, and returned to the car. Mr. McCracken then jumped in the car, and the defendant drove
out of the parkinglot. Mr. Benson got in hiscar and began to pursue them. The defendant turned
off his headlights and led Mr. Benson on a high-speed chase through the streets of Memphis.

Thebouncer corroborated someof Mr. Benson’stestimony. Hetestified that therewasadice
gameand that adispute occurred between Mr. Benson and Mr. McCracken. Hereturned to the club
and paged the defendant. He stated when he returned to the door of the club, he heard two shots
coming from the direction of Mr. Benson and Mr. McCracken. Then he saw the defendant picking
up money off of the ground. After the defendant returned to the car, the bouncer saw Mr.
McCracken get in the car, and they drove away.

The defendant argues that he cannot be held criminally responsible for co-defendant’s
actions, and therefore, guilty of aggravated robbery. He bases these arguments on the facts that he
did not know that Mr. McCracken was planning to rob Mr. Benson, he was not present during the
gambling between Mr. Benson and Mr. McCracken, and that the only reason he picked up the money
isbecause Mr. McCracken told himto do so. However, as stated above, the state can prove that the
defendant was criminally responsible despite these facts. We have stated that to prove criminal
respons bility:

It is necessary that the defendant “in some way associate himself with the venture,
act with knowledge that an offense is to be committed, and share in the criminal
intent of the principal in the first degree.” Hembreev. State, 546 S.W.2d 235, 239
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(Tenn. Crim. App. 1976). The defendant must “knowingly, voluntarily and with
common intent unite with the principal offendersin the commission of the crime.”
State v. Foster, 755 S.W.2d 846, 848 (Tenn. Crim. App. 1988).

Statev. Maxey, 898 S.W.2d 756, 757 (Tenn. Crim. App. 1994). In addition, our Supreme Court has
held that the criminal responsibility statute is derived from common law principles including that
of aiders and abettors. State v. Carson, 950 SW.2d 951, 954 (Tenn. 1997). In State v. Hembree,
644 S\W.2d 425, 428-29 (Tenn. Crim. App. 1982), we stated:

The presence of one at the commission of a felony by another is evidence to be
considered in determining whether or not heis guilty of aiding and abetting; and it
has also been held that presence, companionship, and conduct before and after the
offense are circumstances from which one’ s participation in the criminal intent may
beinferred. 22 C.J.S. Criminal Law 8§ 88(2) pages 266-267.

It isclear that the defendant’ s conduct meets the requirements of criminal intent as set out
above. Thedefendant saw Mr. McCracken pointingagun at Mr. Benson. He picked up the money
Mr. Benson threw on the ground and got into the car. In addition, the defendant drove the car in
which they fled the scene, evading both Mr. Benson and the police. Heclearly acted “with intent
to promote or assist the commission of the offense” and aided in the completion of the aggravated
robbery by collecting the money and driving the car. It is indisputable that he “knowingly,
voluntarily and with common intent unite[d] with the principal offendersin the commission of the
crime.” Also, he was present during the commission of the offense and drove the car to evade
capture. Under Hembree his intent to join in the offense can be inferred from these actions.
Therefore, heis criminally responsible for the acts of Mr. McCracken.

The defendant also questions whether there was sufficient evidence to convict him of
aggravated robbery. We have already decided the evidence was adequate to hold him crimindly
responsible due to his assistance to Mr. McCracken during the robbery. We now turn to whether
there was sufficient evidence to prove aggravated robbery.

Asstated above, Mr. Benson'’ stestimony isundisputed. Mr. McCracken pointedagunat Mr.
Benson and demanded his money. Mr. Benson threw his money on the ground, and the defendant
picked it up, got in the car, and he drove the defendant from the scene.

Thesefacts clearly meet the requirements to prove aggravated robbery. The defendant and
Mr. McCracken took the money by putting Mr. Benson in fear by using a deadly weapon, the gun.

We conclude that the evidence when viewed in the light most favorable to the state is
sufficient for arational jury to find that an aggravated robbery occurred and that the defendant was
criminally responsible for the aggravated robbery beyond areasonable doubt. Therefore, thisissue
is without merit.



Sufficiency-First Degree Murder

The defendant’ s second issue is that the evidence was insufficient to convict him of first
degreemurder. Under Tennessee Code Annotated § 39-13-202(a)(2), first degreemurder isdefined
as “akilling of another committed in the perpetration of or attempt to perpetrate any . . . robbery .
...” We have already hdld above that there is sufficient evidence to find that the defendant was
criminally responsible for Mr. McCracken’ s aggravated robbery of Mr. Benson. We do not need to
find that the defendant intended to kill Officer Robinson to uphold his conviction for first degree
murder. Tennessee Code Annotated section 39-13-202(b) states, “no culpable mental date is
required for conviction under (a)(2) . . .except the intent to commit the enumerated offenses or acts
...." Therefore, if thereissufficient evidenceto provethat the death of Officer Robinson occurred
during the perpetration of the robbery, the defendant can also be convicted for first degree murder.

Thefactsin State v. Lee, 969 SW.2d 414 (Tenn. Crim. App. 1997), are very similar to the
factsin the case sub judice. InLee, the defendant robbed a pharmacy of various narcotics. He left
the pharmacy in awhite truck. Thedriver of the truck then let the defendant out in a parking ot
wherehegot inabrown Ford. The policeobtained the description of the brown Ford from thedriver
of the white truck. Twenty-five minutes|ater, the police saw the brown Ford. A high speed chase
ensued. The defendant struck apolice car, erraically cut in front of other motorist and slammed on
his brakes causing an officer to run into the back of him. The chase ended when the defendant
swerved into the oncoming lane of traffic and ran head-on into an on coming vehicle. Thedriver of
the vehicle and the defendant’ s passenger were both killed as a result of the accident. Lee, 969
S.W.2d at 416. The defendant in Lee argued that he did not kill the victim during the perpetration
of therobbery. ThisCourt held that the killing happened during the perpetration of the robbery. 1d.
The Court stated:

Wefind that arational trier of fact could find, and indeed did find, that the homicide
occurred in furtherance of the robbery. Nothing in the record indicates that the
appellant had reached aplace of temporary safety. Thehomicdewasdearly aresult
of the high-speed chase necessitated by the appel lant’ s attempt to flee the area of the
crime. Itisalegitimate and logical assumption that one who plans a robbery and
carriesit out has aso planned to escape from the scene of the crime. Hisflightisan
integral part of the crime. Since asportation is an element of robbery, the felony is
still in progress while the defendant is fleeing from the scene with the stolen

property.
Id. at 416-17.

Our supremecourt hasheld that thetemporary safety test isone of themost important factors
when deciding whether adeath has occurred during the perpetration of afelony. Statev. Pierce, 23
S.W.3d 289, 295 (Tenn. 2000). The supreme court stated:



One of the most important factorsto consider in determining whether there has been
a break in the chan of events that would preclude application of the felony murder
rule is whether the felon has reached a place of temporary safety. See LaFave &
Scott, Substantive Criminal Law, 8 7.5(f)(1). If the felon has gained a place of
temporary safety after commission of the felony and before the killing, the felony
murder rule generally does not apply.

Id.

There was a great deal of testimony concerning the aftermath of the robbery. The State
presented the owner of the car, Mr. Benson, many dispatchersfrom the Memphis police department,
the police officersthat were involved in the chase, various officersin charge of collecting evidence,
an accident reconstructionist and the medica examiner for Shelby County.

The first person to testify was the owner of the car. She stated that Mr. McCracken had
driven her to work that day. After dropping her off, he was to take the car to the shop because the
car pulled to the left. However, she did not have any problems keeping control of the car. But, as
the car went faster, the pulling would get worse. The night of the incident, she had gotten her car
from the shop, but returned it and left the key under the mat. That is the last time she saw it until
after the defendants were involved in the crash.

Mr. Benson testified that after the robbery, he asked the bouncers and security guards for
help. When they told him they were unable to help him, he jJumped into his car and began to follow
thedefendants. Hecalled 911 and reported therobbery. He continued tofollow the defendants, who
had now turned off their lights, while remaining on the phone with the police dispatchersto report
the defendants’ location. The chase reached speeds of up to 90 milesan hour. At some point, Mr.
Benson saw an officer coming towards him and flagged him down. That officer made au-turn and
beganto follow the defendants. The officer was Officer Robinson. Mr. Benson continued to follow
behind all the police officers. Hefollowed them until all the cars cameto astop. Hedid not seethe
wreck.

The dispatchers all testified that they received a call concerning a robbery and a fleeing
suspect. They corroborated Mr. Benson's testimony that he was following the defendants and
relayingtheir location. Therewere severa dispatchersinvolved because the dispatchers each cover
acertanterritory, and the chase occurred in more than oneterritory. Oneof the dispatcherstestified
Officer Robinson reported that the defendants pointed a gun at him during the chase.

Officer Robert Wilkie testified that the dispatcher put out a cdl about a robbery victim
chasing a robbery suspect. He caught up with the chase after Officer Robinson was aready in
pursuit. Officer Robinson was one or two car lengths behind the defendants, who did not have their
lightson, and Officer Wilkiewas one or two car lengths behind Officer Robinson. He estimated the
defendants’ speed at around 60 miles an hour. He said that Officer Robinson pulled into the right
hand lane while the defendants were in the left hand lane. Officer Wilkie said that the defendants
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suddenly braked and immediately jerked to the right, hitting Officer Robinson’'s car. Officer
Robinson’ s car went to theright, then thel eft, then spun out of control. Officer Robinson’scar went
off the road and hit some trees before coming to rest. The defendants’ car hit theleft guardrail and
cameto astop. Officer Wilkieimmediately arrested the driver of the car, thedefendant. Hetestified
that there was money all over the floorboard of the defendants’ car.

Officers David Royal and John Chevalier were in atwo man car the night Officer Robinson
died. They bothtestified at trial. They werejust finishing some paperwork at the precinct at the end
of their shift when they heard Officer Robinson on the radio. Officer Robinson said he was
following the suspectsfrom arobbery. When they heard Officer Robinson say the defendants had
pointed agun at him, they decided to join the chase because the carswere near the precinct. Officer
Chevalier threw the keys to Officer Royd who drove the car. They caught up to the chase and got
behind the second police car driven by Office Wilkie. Officer Chevalier testified that they were
going between 50 and 60 miles an hour and that the officersall had ontheir lightsand sirens. When
Officer Robinson got into right lane, Officers Roya and Chevalier got behind him. Both officers
saw the defendants swerve into Officer Robinson’s car. The swerve appeared to be intentiond.
There was no evidence that the defendants were having trouble controlling the car up until the
swerve. Officer Robinson’s car went out of control and off of the road. The defendants hit the left
guardrail and cameto astop. Officer Chevalier threw the shotgun to Officer Royd who ran toward
the defendants’ car and held the gun on the passenger, Mr. McCracken.

Officer Royal ran to Officer Robinson’'s car. He was the fird officer to the car. He said
Officer Robinson’s car buckled around atree. Thedriver's side of the car was pushed in and the
window was broken. The car had collapsed around Officer Robinson. Officer Chevalier could tell
that Officer Robinson’s situation was very grave because his head was rolled back, his arm was
broken, his eyes were rolled back in his head and he was gasping for breath. Officer Robinson’s
body had movement in it, but he was unresponsve. After other officers had taken the defendants
into custody, Officer Royal went to Officer Robinson’s car. Officer Royal attempted to get Officer
Robinson’ s seatbelt of f to help him breathe. Hetestified that Officer Robinson wasin bad condition
and was not conscious.

Officer Kenneth Frazier al so participated in chase. Hewas behind the other officersand was
unableto get to the crash scene because of the other police cars and the debris. He reported that
there was an officer trapped and called for an ambulance.

Other officers and police department employees testified about taking photographs of the
crash scene and gathering evidence. Officer Daniel Parristestified that he collected $636 from the
floorboard on the driver’s side, $220 from the floorboard on the passenger’s side and $877 in the
passenger’ sseat, but could not locate aweapon. Officer Dana Stine accompanied Mr. Bensonto the
Ebony and Lace club and collected five recent spent shell casings and 3 handgun cartridges.

Officer Robin Beach of theMichigan State Policealsotestified at trial. The MemphisPolice
Department called him to do an accident reconstruction. During his research and testing, he
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concluded that the defendants did not have their lights on at the time of the accident. Also, the
physical evidence on theleft rear of the policecar and theright front of the defendant’ s car indicated
a purposeful right turn by the defendants into Officer Robinson’s car.

The defendants were still committing the aggravated robbery when Officer Robinson’s car
ran off theroad. The defendants had not reached a place of temporary safety. They weredtill inthe
midst of fleeing the robbery. Immediately after they robbed Mr. Benson, he began to chase them
through the streets of Memphis. They turned off their lights and drove up to 90 miles an hour. It
can be inferred from these actions that they bdieved they were being pursued. The officers then
joinedthechase. Theofficers sirensand lightswererunningtheentiretime, but the defendants still
did not pull over. The defendants did not stop until they ran into Officer Robinson and hit the
guardrail. Therewas not abreak in the chain of events between the robbery and theincident that |ed
to Officer Robinson's death. The defendants never reached a place of temporary safety. The
defendants killed Officer Robinson while perpetrating the aggravated robbery of Mr. Benson.

For these reasons, we conclude that the evidence when viewed in the light most favorable
to the State is sufficient for arational jury to find the defendant guilty of first degreefelony murder.
Therefore, thisissue is without merit.

Dur ess Defense

The defendant’ s next issueis that the trial court erred when it failed to include the defense
of duressinthejury instruction. The defendant argues that he was under duress because if he had
not followed Mr. McCracken’ s orders either heor Mr. Benson would have been harmed. The State
argues that there was no evidence to support thisinstruction. Thetrial court has aduty to “give a
complete charge of the law applicable to the facts of acase.” Statev. Harbison, 704 SW.2d 314,
319 (Tenn. 1986); see also Tenn. R. Crim. P. 30. “[The] defendant has a constitutional right to a
correct and complete charge of the law.” State v. Teel, 793 SW.2d 236, 249 (Tenn. 1990).
However, the jury instruction must be reviewed in the context of the overall charge rather than in
isolation. See Sandstrom v. Montana, 442 U.S. 510, 99 S. Ct. 2450 (1979); see also Statev. Phipps,
883S.W.2d 138, 142 (Tenn. Crim. App. 1994). Erroneousjuryinstructionsrequireareversal, unless
the error is harmless beyond areasonable doubt. See Welchv. State, 836 S.W.2d 586 (Tenn. Crim.
App. 1992).

Thestandardto allow inclusion of astatutory defensein thejury instructionsisfoundin both
caselaw and the statutes. The test to determine whether a trial court should have given a specia
instruction iswhether “there is any evidence which reasonable minds could accept” to support such
an instruction. Johnson v. State, 531 S.W.2d 558, 559 (Tenn. 1975). Under Tennessee Code
Annotated section 39-11-203(c), the existence of the defense must befairly raised by the proof if the
defenseisto be submitted to thejury. For astatutory defenseto befairly raised by the proof “acourt
must, in effect, consider the evidencein thelight most favorableto the defendant, including drawing
all reasonableinferences flowing from that evidence,” because thetrid courtsand appd late courts




must avoid judging the credibility of the witnesses when making this determination. State v.
Shropshire, 874 SW.2d 634 (Tenn. Crim. App. 1994).

Thetrial court stated the following with regard to instructing on a duress defense:
[A]s] recall the proof, at least, Mr. Benson said that Mr. Wilson had |eft to get the
car before Mr. McCracken pulled the gun out, which would suggest that he didn’t
realize that there was robbery going on until he had gotten back around with the car.

Certanly, at that point, he realized it. There's his half brother, Mr.
McCracken standing there with a gun pointed at Mr. Benson and money on the
ground that wasn't there before - - alot of money on the ground that wasn’t there
before. And then he’'stold to pick up the money, and he gets out and picks up the
money and gets back in the car before McCracken gets back in the car and does
nothing - - | don’t remember any proof to suggest that Mr. Wilson was under any
duress - - felt that he was under any duress - - made any effort to extricate himself
from the scene or from the situation - - to step on the accelerator when he got back
in the car, knowing that Mr. McCracken hadn’t yet gotten into the car.

In fact, when the car was ultimately stopped by that guardrail in North
Memphis, there was money on both sides - - both floorboards. The police found
money on both floorboards.

It wasn’'t asthough hethen had handed it all over to McCracken. Everything
pointsto ajoint effort from the point that the car was brought around to the point that
the car was ultimately stopped. And the suggestion that he was so concerned about
Mr. Benson that he - - that the duresswould apply to the third person, Mr. Benson -
- that hewas doing that only to save Mr. Benson’ sneck, | think, isreally astretch and
unsupported by any proof at all.

| just don’t think that there’s any evidence, at all, that would support the
charge of duressin this case given the proof that’s been presented. | mean | guess
therearealot of waysthat it could have been devel oped, through cross examination,
had Mr. Benson said something differently; or through defense proof, there had been
proof to present to support a suggestion that Mr. Wilson was acting under duress.
Certainly, there could have been a lot of scenarios developed that would have
warranted the charging of duress, but | just don’t think I’ ve heard any in the proof
this week that would warrant the charge of duress. So, no, I’'m not going to charge
that.

The statutory defense of duressisfound at Tennessee Code Annotated section 39-11-504.
This section states

(a) Duressisadefenseto prosecution wherethe person or athird personisthreatened

with harm which is present, imminent, impending and of such a nature to induce a

well-grounded apprehension of death or serious bodily injury if the act is not done.

The threatened harm must be continuous throughout the time the act is being

committed, and must be one from which the person cannot withdraw in safety.
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Further, the desirability and urgency of avoiding the harm must clearly outweigh,
according to ordinary standards of reasonableness, the harm sought to be prevented
by the law proscribing the conduct.

Tenn. Code Ann. § 39-11-504(a).

In State v. Robinson, 622 SW.2d 62 (Tenn. Crim. App. 1980), this court stated:

[1]n order to constitute a defense to the commission of other crimes the coercion or
duressmust not only be present, imminent, and impending, but aso the danger must
be continuous throughout the time the act is being committed and must be such that
adefendant could not withdraw in safety. The doctrine of coercion or duress cannot
beinvoked as an excuse by one who had areasonabl e opportunity to avoid doing the
act without undue exposure to death or serious bodily harm and there must be no
reasonabl e opportunity to escape the compulsion without committing the crime.

State v. Robinson, 622 SW.2d 62, 73 (Tenn. Crim. App. 1980).

Evenwhen taking the evidencein alight most favorableto the defendant, we do not conclude
that areasonable mind could accept that the defendant was under duress. There was no evidence at
any timethat Mr. McCracken threatened the defendant. Therewere no statementsin evidence such
as, “Go get the car, or | will shoot you,” or “Pick up the money, or | will shoot you.” Therewas no
evidence that Mr. McCracken even pointed the gun at the defendant. There was no evidence that
Mr. McCracken threatened to kill the defendant if he did not drive recklessly and refuse to stop for
the police. The use of a gun in the commission of an offense does not automatically make an
accomplice’ s actions the result of duress.

In addition, we do not find any evidence that the defendant acted to prevent harm from
coming to Mr. Benson. The defendant led Mr. Benson on a high speed car chase through the streets
of Memphis. At times, their speed reached up to 90 miles an hour. These are not the actions of
someone trying to prevent harm to athird person.

Because we cannot find evidence, even when taken in favor of the defendant, to support an
instruction for duress, we afirm the actions of thetrid court.

Thisissueis without merit.

Consecutive Sentencing

The defendant’ s final issue isthat he should not have been sentenced to eight (8) years for
aggravated robbery consecutiveto hislife sentencefor first degreefelony murder. “When reviewing
sentencing issues . . . , the appellate court shall conduct a de novo review on the record of such
issues. Such review shall be conducted with a presumption that the determinations made by the
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court from which the appeal istaken arecorrect.” Tenn. Code Ann. § 40-35-401(d). “However, the
presumption of correctness which accompanies the trial court’s action is conditioned upon the
affirmative showing in the record that the trial court considered the sentencing principles and all
relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). In
conducting our review, we must consider the defendant’s potentid for rehabilitation, the trial and
sentencing hearing evidence, the pre-sentence report, the sentencing principles, sentencing
alternative arguments, the nature and character of the offense, the enhancing and mitigating factors,
and the defendant’ s satements. Tenn. Code Ann. §840-35-103(5), -210(b); Ashby, 823 S.W.2d at
169. Weareto also recogni zethat the defendant bears* the burden of demonstrating that the sentence
isimproper.” Ashby, 823 SW.2d at 169.

A tria court may impose consecutive sentencing upon a determination that one or more of
thecriteriaset forth in Tennessee Code Annotated section 40-35-115(b) exists. Thissection permits
the trial court to impose consecutive sentences if the court finds, among other criteria, that “the
defendant is a dangerous offender whose behavior indicates little or no regard for human life, and
no hesitation about committing a crime in which the risk to human lifeis high.” Tenn. Code Ann.
8§ 40-35-115(b)(4). However, before ordering the defendant to serve consecutive sentences on the
basis that he is a dangerous offender, the trial court must find that the resulting sentence is
reasonably related to the severity of the crimes, necessary to protect the public against further
criminal conduct, and in accord with the general sentencing principles. See State v. Imfeld, 70
S.W.3d 698, 708-09 (Tenn. 2002); State v. Wilkerson, 905 S.W.2d 933, 938-39 (Tenn. 1995).

At the sentencing hearing, the trial court heard argument from counsel, but there was no
tesimony. The trid court first applied enhancement factors (1), the defendant has a history of
previous crimina convictions,* and (8), a previous higory of unwillingness to comply with
probation.? Thetrial court then found afew mitigating factors and sentenced the defendant to eight
(8) years, the minimum sentence for aggravated robbery as a Range | Standard Offender.

Thetrial court then stated thefollowingin regard to consecutive sentencing of the defendant:
[ T]he most important factor in both of them, and the only factor asto Mr. Wilson, but

the most important, clearly, for purposes of my evaluation of the consecutive versus
concurrentissueisNo. 4, and that isthat the defendant is adangerous offender whose
behavior indicates little or no regard for human life and no hesitation about
committing acrimeinwhich therisk to human lifeishigh. Certainly therewaslittle

or no regard for human life and no hesitation about committing a crime to which the

risk to human life was high.

1The Tennessee Legislature amended Tenn. Code Ann. § 40-35-114 July 4, 2002 to add “ (1) The offense was
an act of terrorism, or was related to an act of terrorism.” Therefore, the addition of this subsection, bumps all the
enhancement factor numbers up a number. Therefore, enhancement factor (1), referred to by the trial court, is now
enhancement factor (2) and can be found at Tenn. Code Ann. § 40-35-114(2).

2For reasons stated in footnote 1, enhancement factor (8) is now enhancement factor (9) and can be found at
Tenn. Code Ann. § 40-35-114(9).
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First, with regard to the robbery, when a gun was placed in the face of the
victim. .. Mr. Benson. Hetestified to that at somelength duringthetrial. And[the
defendant’s attorney] made the statement that his client, Mr. Wilson, didn’'t
contemplate any injury to anyone when he bent down to pick up the money. But if
you' reinthemiddle of an armed robbery, holding aman at gunpoint, and you' re[sic]
partner has the gun, and you go get the car and swing around, and then you get out
of the car, and you lean down and you pick up the money, and all of thisisunfolding
beforeyour eyes, first of all, he s criminally responsible for what occurs.

But secondly, it’ sobviousthat you' re part and parcel of thisentire event that
is creating a tremendous risk to the life of Mr. Benson, the victim. And he didn’t
stop it, and hedidn’t tell his co-defendant, “Put the gun down. Let'sgo.” Hedidn't
leave the money there. He didn’t toss the keys to his co-defendant and say, “I'm
walking home, and its al yours. I'm getting out of here. I've got agood job as a
manager of agas station. | don’'t need to be here robbing people.” Hedidn’'t do any
of that. He could have It would have been easy. Mr. Benson would have
appreciated it.

By participating in this whole event, he showed absolutely no hesitation in
committing this crime in which risk to human life was high.

[W]henyou get to theissue of consecutivev. concurrenttime, | think the murder case
comes into play as well, and Mr. Wilson was the driver. And the tesimony, as |
recall, by the experts and others was that, in their expert opinion, this car actually -
this car driven by the defendants pulled over and bumped the officer’s car with
sufficient force to cause it to swerve off the road and crash into the tree.

And| think it sunfortunatethat thesetwo menwill be asold asthey arewhenthey’re
eligiblefor parole, but that’s - those were the choices they made, and these are the
consequencesof those choices. And | think that thelaw demandsthat any reasonable
application of No. 4 would require consecutive sentencing in these cases asto both
defendants.

We agreewith thetrial court’ sassessment. Clearly, the defendant was an active participant

in both the aggravated robbery and the first degree fdlony murder. When he returned with the car
to pick up Mr. McCracken, he saw the gun pointed at Mr. Benson and did nothing to prevent or stop
the robbery. Instead, he helped rob Mr. Benson by picking up the money. Then, he drove the car

to get away from Mr. Benson.

His actions before the police arrived clearly show that he has no regard for humanlife. He

drove without hislights on at speeds up to 90 miles an hour. This chase occurred on public streets
where innocent people could be driving. Herefused to stop when the police were following him
with their lights on and sirens on signaling him to stop. Most importantly, the officerswho saw the
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accident and the accident reconstructionist testified that isappeared asif the defendant deliberatdy
swerved into Officer Robinson’ scar, causing himto run off theroad. The defendant’ sactionswhile
driving clearly demonstrate he has little regard for human life. Obviously, the public needs to be
protected from such behavior.

We concludethat an eight-year sentence consecutive to lifeimprisonment with apossibility
of parole is reasonably related to the severity of aggravated robbery and the first degree felony
murder of an officer of the law while on duty. This sentenceisnecessary to protect the public from
the defendant’s dangerous behavior. The trial court’s sentence is definitely in accord with the
general sentencing principles. Therefore, we affirm the actions of thetrial court.

Thisissueis without merit.

Conclusion

For these reasons, we affirm the judgment of thetrial court.

JERRY L. SMITH, JUDGE
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