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OPINION

This case arises from thekilling of Jonathan Aaron Smith (“Aaron Smith” or the “victim”)
on July 23, 1997. The State asserted that the victim’'s wife, Denice Smith, and her twin sister,
Deborah Graham, hired the Defendant to kill thevictim, which he did with the assi stance of Deborah
Graham.! At thetimeof the murder, thevictim and Denice Smith wererecently divorced, and afew
days before the murder, on July 17, 1997, the court entered an order granting the victim custody of
the coupl€ stwo minor children, Brittany and Joshua. Based upon thistheory and supporting facts,
the Cocke County Grand Jury indicted the Defendant for premeditated first degree murder.
Following ajury tria in the Cocke County Circuit Court, a jury convicted the Defendant of first
degree murder, and the trid court sentenced him to life in prison with the possibility of parole.

Because oneissuethat the Defendant apped siswhether sufficient evidence existsto convict
him of premeditated first degree murder, we must summarizetheevidencepresented attrial. Attrial,
the State offered testimony from Sharon Jarvis, Sharon Michael Strange, and Christine Latham
Loveday, who all testified that Denice Smith sought to kill her husband. Jarvistestified that shewas
aday-care worker who watched Denice Smith’ s children between June and August of 1996. Jarvis
testified that, during that time, Denice Smith confided in Jarvis that she and the victim were getting
adivorce and that shedid not want him picking up the children. Jarvisstated that Denice Smith told
her that she was concerned that the victim would get custody of the children and on three occasions
told her that, if thevictim did get custody, shewould kill him. On cross-examination, Jarvistestified
that Denice Smith told her that there had been some physicd confrontations between the victim and
herself and that the son, Joshua, had Down Syndrome. Jarvis also stated that Denice Smith told her
that on one occasion she had her daughter Brittany assist her in“break[ing] into the housewhere[the
victim] was staying” to retrieveitems.

Sharon Michael Strange testified that she was the manager of a tanning salon that Denice
Smith frequented from May of 1997 to July of 1997. Strange tegtified that Denice Smith told her
that she had marital problems and was going through a divorce from her husband, Aaron Smith.
Strange stated that Denice Smith told her that the couple was battling for custody of the children.
Strange testified that, on one occasion, Denice Smith asked her if “1 knew anybody [who] could do
ajob for her? And | asked her what kind of job that she wanted done, and she said that she would
liketo have [her] husband taken careof ...."” Strangetestified that, after Denice Smith told her that
she wanted her husband killed, Strange told her that she needed “to be careful who she was talking
to, and that she could get in alot of trouble.” Strange testified that Denice Smith did not mention
the marriage agan for the next couple of weeks but brought pictures to show Strange that the
children had been abused by the victim. Strange stated that, at some point, Denice Smith called her
and told her that the court awarded the victim custody of the children and that she was going to take

1The sisters were found guilty of first degree murder and were sentenced to life imprisonment with the
possibility of parole. That conviction was affirmed by this court in State v. Graham, No. E1999-02248-CCA-R3-CD,
2001 WL 301160, at *16 (Tenn. Crim. App., at Knoxville, Mar. 29, 2001), and the sisters’ applications for permission
to appeal to the Tennessee Supreme Court were denied on September 17, 2001.
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the “kids [to FHorida] and run with them, and that if she had to kill him in the process, that she
would.” On cross-examination, Strange testified that Denice Smith told her that the victim
physically abused her and her children. She also testified that Denice Smith told her that the victim
stuck a pencil lead in Joshua’s leg.

Christine Loveday testified that sheworked with Denice Smith at adentists' office and that
Denice Smith discussed her marital problemswith her. Loveday testified that Denice Smithtold her
more than oncethat if her husband ever got custody of the children, shewould kill him or have him
killed. Loveday stated that Denice Smith told her that shewould leavethe country with the children
before shewould alow her husband to have custody of thechildren. Loveday testifiedthat, five days
before she heard that the victim waskilled, she saw Denice Smith at the dentists' office and noticed
that her truck wasloaded down and that Denice Smith’ sfather waswith her. Loveday testified that,
when she asked Denice Smith where she wasgoing, Denice Smith said that “ she couldn’t tell us, and
that we didn’t want to know.”

Charles Jackson Snyder testified that he was an employee of the Gatlinburg Post Office and
that he was employed thereon July 15, 1997. Snyder reported that, while working at the post office
on July 15, 1997, he received a phone call from “Carl Sanders who said he was from Bismarck,
North Dakota.” Snyder stated that Sanders informed him that an express mail package addressed
to Aaron Smith was going to arrive and that the package contained drugs. Snyder testified that he
gavethisinformation to his supervisor, who contacted the Postal 1nspector from Knoxville, Russell
F. Fallis. Snyder stated that, subsequently, the package arrived and was given to Fallis.

Falistestified that, after learning that the package might contain drugs, he decided to pose
as apostal carrier and deliver the package to the victim with the assistance of Randy Parton and
Rickie McMahan from the Fourth Judicial District Task Force. Fallis testified that the package
indicated that it wasfrom Atlanta, and, after he deliveredit to the victim, the victim opened it on the
street, which was relatively crowded. Fallis stated that, after the Task Force officers showed the
victim their credentids, the victim stated that he had been “set up.” Fallis testified that after the
officers approached the victim and explained that they suspected that the package contained drugs
the victim consented to allow the officers to open the package in front of him. The package
contained two bags of what appeared to be drugs and an envel opethat read, “ To Aaron Smith. Next
time the price goes up.”

Fallistestified that they did not arrest the victim becauseit did not appear that he was avare
that this package contained drugs. Fallis sated that he later learned that the package originated in
Miami, Florida, and not in Atlanta, asthe return addressindicated. Fallistestified that he requested
an inquiry by the postal inspector in Miami. Fallis aso testified that he sent the contents of the
package to the crime lab to determine if any latent fingerprints were present on the items, and the
lab determined that the fingerprints of Deborah Graham were on theitems. On cross-examination,
Fallistestified that thevictim told him that Deborah Graham was heavily involved in drugsand that
he suspected that she sent him the package.



Carl Smith, aforensic scientist for the Tennessee Bureau of Investigation (“ TBI”), testified
that the substance contained in the two bags in the package weighed 0.14 grams and was tested and
confirmed to be cocaine.

The State filed the Memorandum Opinion entered by the Circuit Court for Cocke County in
the case of Jonathan Aaron Smith versus Denice Smithfiled on July 17,1997, which granted custody
of the couplé€’s children to the victim.

Harry T. Smith, the victim’s father, testified that he lived on a campground called Camp
Acres, which he owned at the time of the victim’s murder. Harry Smith testified that Camp Acres
was only accessible by an electric gatethat required acard for entry. The only people who had cards
were “lot owners” who either owned or rented alot. Harry Smith testified that Denice Smith had
one of those cards. He sated that the victim lived in ahouse on Camp Acresfor sometime with his
wife, Denice Smith, and their two children. Harry Smith testified that Denice Smith and the victim
weremarried for twelveyearsbeforethey began to have marital problemsthat led to the couplefiling
for divorce. Harry testified that, when the couple separated, the victim moved into Harry Smith’s
house and that the children remained with Denice Smith in the couple’' s house.

Harry Smith testified about the day of the murder, July 23, 1997. Harry Smith testified that
on that day he was fixing the road down by the gate to Camp Acres. He stated that at 3:30 p.m. he
went back to the house to shower and change clothes, and at about 4:20 p.m. he left hishouseto get
something to eat. Harry Smith testified that the victim was not home at this time. Harry Smith
testified that he came back to the house around 6:00 p.m., and, at that time, he saw his son laying on
hissidein front of the house. He explained that his son appeared to have been shot. Harry Smith
testified that he went in the house, which looked asif it had been ransacked, and called 9-1-1. Harry
Smith noticed that the return air vent was open and “laying down,” and he thought that it was
unusual because he used to keep money behind thereturn air vent, afact of which Denice Smithwas
aware. Harry Smith testified that there was a pair of handcuffs on achair in the house, and a gun,
that belonged to him, laying under the table. Harry Smith testified that he noticed that a box
containing some old coins, pocket watches, a“railroad watch” and a“ 24 karat gold nugget watch”
was missing from acabinet inthe garage. He stated that a gun and gun case were also missing from
the cabinet. He also said that the only room in the house that was not “ransacked” was the room
upstairs where his son was living, but that the rifles that he stored in that room were on the floor.

Harry Smith testified that thelast timethat he saw Denice Smithwastheday after thedivorce
wasfinal and custody was granted to the victim. Denice Smith and her father |loaded up atruck, put
Brittany and Joshuain the car and left. Harry Smith testified that he thought that she and her father
were leaving, but his wife suggested that they were only going to an appointment.

Robert Caldwell, Chief Detectivewith the Cocke County Sheriff’ s Department, testified that
heinvestigated thevictim’ smurder on July 23, 1997. Hetestified that, when he arrived at the scene,
he found the victim’s body on the sidewdk leading to the residence. Detective Caldwdl testified
that he requested assistance from the TBI. On cross-examination, the Detective testified that he
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made an affidavit to the court stating that hisfileindicated that there were pictures of four suspects
faxed to him, including a picture of the Defendant, and that Brittany, the victim’ s daughter, did not
identify any of the suspects. However, the Detective stated that, after he reviewed his file in
preparation for thetrial, he found that Brittany did identify the picture of one of the suspects, Harry
Hodges, as somebody named George that she saw in amotel in Florida.

Dr. Cleland Blake, the Assistant State Chief Medical Examiner with the TBI, testified that
he performed the autopsy on the victim. Dr. Blake testified that there were three gunshot wounds
to the victim: one bullet went through his right ear and was from a gun fired from in front of the
victim; another bullet entered the back of his head and exited the front of hisforehead and wasfired
from agun behind the victim; and another bullet entered hisback and exited hisright chest areaand
wasfired from agun behind thevictim. The doctor testified that the bullet that entered thevictim’'s
head was “ an instantly lethal wound.”

Kelly Smith, who waswith TBI at thetime of the murder investigation, testified that shewas
the team leader of the team responsiblefor the forensic investigation of the murder. She testified
that when she arrived at the scene of the murder at around 11:00 p.m., thevictim’ sbody had already
been removed. Agent Smith stated that, during the course of her investigation, she found a spent
bullet and several reddish-brown stains both inside and outside of the house. She also testified that
shefound handcuffsinsidethe house and that insidethe house there were“ clothes and other material
that had been strewn throughout the house, and it was not orderly at dl.” Agent Smith stated that
she noticed that avent had been pulled away from thewall and found agun lying onthefloor. Agent
Smith testified that she also found several pieces of jewelry, including awatch, an earring and an
earring back. The parties stipul ated that no blood wasfound on either the earring or the earring back.
Agent Smith testified that she went upstairs and found “a number of weapons on the floor.”

The parties stipulated that Mark Squibb, with the Tennessee Crime Laboratory, found that
thereddish-brown stainsfound at the crime scenewere human blood. Thepartiesalso stipul ated that
Boyd Gene Phillips, aLatent Fingerprint Examiner with the TBI Forensic Service Division, found
no readabl e fingerprints on the gun or at the crime scene other than the fingerprints of the victim.
Additionally, the parties stipulated that Robert Royce, afirearms examiner with TBI, analyzed the
spent bullet found at the crime scene and found that it came from the gun belonging to Harry Smith
that was found at the crime scene.

Brittany Smith testified at trial that her parents were the victim and Denice Smith and that
shehad one brother, JoshuaSmith. Brittany Smith testified that, at thetime of trial, shewasfourteen
and her brother wastwelve. At the time of her father’s murder, Brittany Smith was ten and her
brother was eight. Brittany Smith testified that, before the murder, her parents were going through
a divorce and that, at that time, she and her brother lived with her mother a8 Camp Acres. She
explained that her father, the victim, lived up the hill from her mother’s house with his parents.
Brittany Smith stated that when her mother found out that “[ her] dad had custody, weleft town” with
Joshua and her mother’s father, Don Graham. Brittany Smith testified that they left town in two
vehicles, her mother’s Mitsubishi Montero and her grandfather’s Chevrolet truck. Brittany Smith
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stated that, before they | eft town, they went to her mother’ sworkplaceto get her mother’ spaycheck,
and then “we went to the bank, and | guess she got her check cashed, and then we went to Newport
to her attorney’ s office, and then we left town.” Brittany Smith testified that, upon leaving town,
they went to Miami, Florida, driving “straight through.”

Brittany Smith testified that oncein Miami they met her “ Aunt Debbie,” who was Deborah
Graham, and “some other people” at “alittle like bar stand behind the Golden Nugget.” Brittany
Smith testified that “[Deborah Graham], my grandfather, Don [Graham], my mom, two people
named George, and Alex” were present at the meeting. She described “Alex” as “tall . . . rea
slender. He shaved hishead, he had small glasses, dark skin, abeard and a mustache, tattoos.” She
described the tattoos as “a eagle and a dragon.” Brittany Smith then identified “Alex” as the
Defendant. Brittany Smith testified that Deborah Graham took her and her brother to the beach
while the others stayed behind and talked. She stated that, later, they went to their motel, “The
Driftwood,” and “unpacked, and stayed there.” Brittany Smith testified that she, Don Graham, her
mother and little brother, stayed in room number 321 at the motel.

Brittany Smith testified that, the day after they arrived, her mother rented a white car from
adeal ership and Deborah Graham, the Defendant and “ both of the Georges” |eft inthe car. Brittany
Smith testified that two or three days | ater, late at night, Deborah Graham, the Defendant and “one
of the Georges’ came back to the motel. She testified that she was supposed to be asleep on the
floor, but she was not and overheard the conversation in the motel room. She stated that she heard
Deborah Graham tell her mother and Don Graham “that they hurt someone bad, and | heard [the
Defendant] say, ‘no, we've killed someone,” and my mom said, ‘yeah, and it was easy, t0o.””

Brittany Smith testified that, right before the Defendant |eft on the trip, he had handcuffsin
his back pocket, which she could identify because she could see the “bottom part of the chain
hanging out over the pocket.” Brittany Smith stated that, when the Defendant returned that evening,
the Defendant did not have the handcuffs with him. Brittany Smith stated that, when Deborah
Graham returned, she was wearing “my mamaw’s [Cleta Smith’s] pink ice ring” and that the
Defendant had “my papaw’ s[Harry Smith’s] gold nugget watch, and my dad’ s Swiss Army knife.”

Brittany Smith testified that, one or two days after she overheard the conversation, she left
with her mother, Don Graham and her brother, Joshua, to go to Michigan to her “Aunt Marion’s’
house. She explained that “Aunt Marion” was the wife of Don Graham'’s brother. Brittany Smith
stated that once they arrived at “ Aunt Marion’s’ house, she learned that her father had been killed
at Harry Smith’shome. Brittany Smith testified that they stayed in Michigan until “Aunt Marion”
brought her and her brother back to Tennessee. Brittany Smith testified that she was only in
Michigan for “one and a half to two days’ before her aunt brought her back to Tennessee.

On cross-examination, Brittany Smith testified that the lights were off when she heard the
conversation about the “killing.” Brittany Smith stated that, when they left the Driftwood motel,
they stored some boxes at a “ storage place” to keep them from being in the back of Don Graham'’s
truck.



The parties sipulated that Alamo Car Rental records showed that Denice Smith leased a
whiteBuick Regal with Floridalicensetag number UVN79B on July 21, 1997. Thecar wasreturned
on July 28, 1997, and it had accumulated 2,476 miles.

Vernon Brown testified that he and hiswife owned alot in Camp Acres and that they were
living in amotor home on that lot during the summer of 1997. Hetestified that, on July 23, 1997,
he saw two people sitting near a car, one of them awoman with blonde hair. Brown testified that,
ashort time later, he saw aman knocking on Harry Smith’s house, where the victim lived. Brown
testified that, while he did not get agood look at the man, he looked like he had a slender build and
black hair. Brown also testified that there was a white car parked nearby that caught his attention
because he did not think it was supposed to be there. After returning to his motor home a few
minutes before 5:00 p.m., Brown heard three gunshots, but did not think it was that unusual because
there are many hunters in the area. Brown testified that shortly after 5:00 p.m. he heard a car
“leaving in a hurry, like a speeding car.” Brown then recognized a picture of tire marks where
someone gpparently left ina“hurry.” On cross examination, Brown testified that he told the TBI
agents that the man he saw knocking on the door was*“ skinny, white male with long hair, wearing
aball cap.”

Ed Pulley, astate trooper with the Tennessee Highway Patrol, testified that he was working
on July 23, 1997, and he issued acitation to “ David Antonio Rivera’ for speeding. Trooper Pulley
testified that he“ clocked” the white four door 1996 Buick traveling south on 1-75 near mile marker
46 at eighty milesper hour. He explained that the car had Floridalicense tag number UVN79B, and
riding in the car were amale driver, who produced his drivers' license, and a woman in the front
seat. Trooper Pulley testified that, after stopping the car, hewould havechecked thedrivers' license
of the person driving the vehicleto ensure that the picturematched the driver presenting thelicense,
but could not identify the Defendant in court. The trooper testified that the address listed on the
licensewas “ 2560 Northwest 67th Street, Miami, Florida, 33147, and the drivers' license number
was “R160161591390.”

Ronald Raccioppi, who was an officer with the Florida Department of Law Enforcement,
testified that he traced the license tag number given to him by police officialsin Cocke County,
which they believed was related to a suspect named “Alex,” and it came back to a renta car
registered to LaShawn Taylor. Officer Raccioppi testified that he obtained Taylor’ s address, 6750
Northwest 67th Street, from therental car agency, and he began surveillance of that location. He
stated that, when the officers stopped Taylor’ svehicle, it was occupied by Taylor, who was driving,
and by aman who produced identification that stated that his name was “David Rivera.” Officer
Raccioppi later identified “David Rivera’ asthe Defendant. The officer asked the Defendant if his
name was “Alex” and he said “no.” The officer then identified a copy of the drivers license
showing the name “ David Antonio Rivera’ and the address as 6750 Northwest 67th Street.

Officer Raccioppi testified that the Defendant then voluntarily went with them to the police

station to discuss a“homicide in Tennessee.” The officer testified that he read the Defendant his
rights, and that the Defendant waived thoserights. Officer Raccioppi testified that, at the police
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station, he noticed visible tattoos on the Defendant, one of which was “an eagle on therising sun”
on the upper left shoulder and the other was a “tattoo of atiger” on the backside of the same arm.
Officer Raccioppi testified that the Defendant refused to show the rest of his tattoos. The officer
testified that during the interview the Defendant stated that he met Deborah Graham in New Y ork
about five years ago, but had not spoken with her for three years until she contacted him “about a
month and ahalf ago” after speaking with amutual friend “ Alex Rios.” Officer Raccioppi testified
that the Defendant stated that he did not have acell phone number for Deborah Graham, but that she
would call his beeper. The officer testified that the Defendant stated that Deborah Graham stayed
at “the Golden Strand and the Fountain Head motels’ whilein Florida. Officer Raccioppi testified
that the Defendant told him that Deborah Graham never stayed at the Driftwood motel, but that
George Penta, with whom Deborah Graham wasintimate, stayed at that motel. The officer reported
that the Defendant stated that he “wasn’'t allowed [at the Driftwood motel].”

Officer Raccioppi testified that the Defendant told him that he went to Tennessee about three
weeks ago with another man when he was driving to Michigan. The officer testified that the
Defendant told him that he was traveling in awhite rental car and that he did not want to say who
rented it. Officer Raccioppi stated that the Defendant told him that the vehicle was rented from
“VaueRental” in“Fort Lauderdale.” The officer testified that the Defendant denied ever meeting
anyonein Deborah Graham’ sfamily, including her father, sister, or niece and nephew. The officer
testified that when he asked the Defendant, “who is Alex?’ he responded, “Alex Rios, afriend of
ours from New York.” Officer Raccioppi stated that, later in the interview, the Defendant said,
“Look, | told you my nameis Al —David.”

Officer Raccioppi testified that after hetold the Defendant the evidence they had in the case,
including the fact that they had the white car, the Defendant “changed his story.” The officer
testified that the Defendant stated, “1 plead the Fifth to driving a white car” and admitted that he
drovewith Deborah Graham to Michigan and that he was not with another male. Officer Raccioppi
stated that the Defendant stated that Deborah Graham had ajob interview in Michigan, but he could
not remember the name of the city where the two went. The officer testified that the Defendant
stated that “we stayed with afriend named Gilda Hart, a black woman . . . who livesin ared brick
house.” Officer Raccioppi stated that hethen questioned why, if the Defendant and Deborah Graham
went to Michigan, were there only 2400 or 2800 miles on the car, and the Defendant responded,
“that’ salot of miles. Go ahead and check; you' Il seeit’ s enough to get there and back, and more.”

The officer testified that, at the end of his conversation with the Defendant, the Defendant
said that he would contact Deborah Graham and get her to talk to the police, and, thereafter, the
officer drove himto Taylor’ s place of work. Officer Raccioppi testified that |ater that same day the
Defendant paged him, and when the officer called him back the Defendant told him the location of
Deborah Graham’ sinterview in Detroit, Michigan, and gave the officer the street on which Gilda
Hart lived. The officer testified that he was unable to contact the Defendant again.



Officer Raccioppi alsotestified that the post officefrom wherethe package containing drugs
was sent to the victim was|ocated 300 yards from the Defendant’ shome. The officer dso testified
that the number on the drivers' license produced by the Defendant matched the drivers license
number that was listed on the citation issued by the Tennessee State Highway Patrol.

On cross-examination, Officer Raccioppi testified that heknew that the witnessesat the scene
reported that there was a white male knocking on the door of the victim’s home before they heard
agunshot. The officer testified that the investigation revealed that the Defendant’s brother was
“David Rivera” Officer Raccioppi stated that during the course of the investigation it was
discovered that there was a storage unit in the name of “David Rivera,” to which a person named
“DebbieGiovi” had access. The officer stated that, in the storage unit, the officers found “ boxes of
toys, furniture, [and] photos.”

The State then entered a copy of the record of the Driftwood Resort Motel from July 18,
1997, to July 23, 1997, for room number 321 showing that it was rented to Don Jones.

Harold David Hutchinson, a criminal investigator with the District Attorney’'s Office,
testified that he was involved in the investigation of the victim’s murder. He testified that he was
unable to confirm that Deborah Graham had an interview at Fox Studios in Detroit. Hutchinson
stated that he attempted to find Gilda Hart, who allegedly lived on West Grant Avenue in Detroit,
but he was unable to find her. Hutchinson testified that the mileage for around trip from Miami,
Floridato Detroit, Michigan and back was 2,788 miles. Hestated tha the milage from around trip
from Miami, Horidato the Cosby, Tennessee was 1,882 miles, and the mileage from Camp Acres
to mile marker number 46 was 112 miles. On cross-examination, the investigator testified that he
cleared Harry David Hodge as a suspect because the investigator was unable to place him in
Tennessee at the time of the murder.

LaShawn Taylor, the mother of the Defendant’ s son and long-time girlfriend, testified that
she was introduced to Deborah Graham by the Defendant. Taylor testified that the Defendant and
Deborah Graham left town together, and it was her understanding that they drove to Michigan for
ajobinterview. Taylor stated that, after they |eft, sherecelved aphone call from the Defendant, and
he said they were in Tennessee helping Deborah Graham’s sister move out of her house. Taylor
testified that the two were gone for three days or more after which the Defendant came back to her
home. Taylor testified that, later, Deborah Graham came to the home driving awhite car, and the
Defendant told her to “get the car out of here” or “get in the car and get out of here,” and she left.
Taylor testified that she saw Deborah Graham again when she cameto Taylor’ s house to spend the
night “ because shedidn’t have anywhereelsetosleep.” Taylor stated she remembered that onenight
the Defendant and Deborah Graham weretalking and that, every time Taylor entered the room, the
talking would stop. Taylor testified that one day she took Deborah Graham to the airport, and
Deborah Graham said she was going to New Y ork.

Taylor also testified that, on the day that she and the Defendant were stopped by the police,
the Defendant produced falseidentification in the nameof “David Rivera.” Taylor stated that, after
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the Defendant was with the police, he came to her work and got her car and then, at the end of her
work day, the Defendant picked her up and took her to her mother’ shouse. Taylor testified that the
Defendant left her at her mother’ s house and said he would be “right back,” but he never returned.
The next time she saw the Defendant wasthe day of trial, but she had spoken with him and told him
the police were looking for him. Taylor testified that she and the Defendant went to a pawn shop
“on 79th Street.” She said that, at the pawn shop, the Defendant retrieved someitemsof jewelry that
were pawned. One piece that heretrieved was a“Noah’'s Ark bracelet.”

On cross-examination, Taylor testified that shewasjea ousof Deborah Graham'’ srel ationship
with the Defendant and that she suspected that they were having an affair. She also testified that the
Defendant never told her that he was involved in any murder and that he was worried that because
of hisracethe police in Tennessee would not believe hisstory.

Robert Cecil Latta, Sr., who was employed by the Cash In Pawn Shop in July of 1997,
testified that his records showed that on July 24, 1997, “David Antonio Rivera’ pawned an Elgin
non-gold pocket watch, a10 karat Noah’ s Ark bracelet, two women’ sfree form rings, and aNikon
camera, Model ZT400. Latta testified that his records indicated that on August 7, 1997, “David
Rivera’ retrieved theitemsthat he pawned. Lattaproduced from hisrecordsaphotocopy of the state
issued I.D. of “David Rivera”

Martin Kevin Giovi testified that he used to be Deborah Graham’ s boyfriend in 1994 and
that, during their relationship, Deborah Graham mentioned that her sister, Denice Smith, was having
marital problems because her sister’s husband was abusing the kids. Giovi testified that Deborah
Graham requested that he “go down there and kill him” on three or four occasions. Giovi testified
that he went to jail and, upon his release in 1997, he and Deborah Graham began living together
again in New York. Giovi stated that Deborah Graham told him that she was involved in the
victim’'s murder. Giovi testified that, when the police came to arrest Deborah Graham, he gave
Detective Paul Dotzler a bag of jewelry that Deborah Graham had given to him. On cross-
examination, Giovi admitted that he had multiple criminal convictions.

Paul Dotzler, a detective with the Port Authority Police Department in New Y ork/New
Jersey, testified that he assisted Miami officers in locating and arresting Deborah Graham. He
testified that Deborah Graham |eft a piece of luggage at the airport and that, from the luggage, they
learned of her current New Y ork address. The detective testified that when Deborah Graham was
arrested at her New Y ork address Giovi gave the detective a bag of jewelry that he said Deborah
Graham had hidden in his house.

CletaMae Smith, the victim’ smother, testified that, when shereturned to the house after her
son was murdered, she found that every drawer was taken out and “everything was [thrown]
everywhere.” The State then showed her the bag of jewelry that Giovi gave to Detective Dotzler,
and Cleta Mae Smith identified it as all hers and tha, much of it, she made herself. Further, Cleta
Mae Smith testified that, after the murder, she noticed that she was missing her “Noah’s Ark”
bracelet, a Nikon camera, and a*“big pink ice ring.”
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Gilbert Ramirez, a detective with the New Y ork City Police Department, testified that he
arrested the Defendant in connection with thismurder. Detective Ramirez testified that, when the
Defendant was arrested, he said hisnamewas* Jonathan Rivers’ and showed adrivers' licensefrom
the Virgin Islands that confirmed this name. The detective stated that, while in custody, the
Defendant said, “F---ing B---es set me up” and “ Someone’ s going to die over thiss---." Detective
Ramirez testified that the Defendant also said, “I narrow it downto five. | got fivenow on my list.
I’ll makeit look likearobbery.” Thedetectivetestified that the Defendant also said, “1 got the piece
of the puzzle. | bet they didn’'t say their dad wasinvolved.” The detective explained that, when he
arrested the Defendant, he noticed some tattoos on him and found a handcuff key on his person.
Detective Ramirez testified that the handcuff key did not fit the handcuffs found at the scene of the
murder.

Detective Ramirez testified that it was “acouple of days’ before the Defendant allowed his
fingerprintsto be taken. Ramirez then identified pictures of the Defendant’ stattoos. Thefirst was
on the Defendant’ s chest and was adragon. The next was on the back side of hisleft arm and was

abig eagle.

In his defense, the Defendant called Eric Rodriguez, who testified that he worked at Dezer
Properties, which owned the Driftwood Hotel. Rodriguez testified that the records indicated that
Don Jones checked in to the Driftwood on July 18, 1997, and that he checked out on July 23, 1997,
at 11:34 am. Rodriguez testified that he had never met, nor had he ever seen, the Defendant. On
cross-examination, Rodriguez testified that he was not sure whether Dezer Properties owned the
Driftwood hotel in 1997 and that he was not working at the Driftwood at that time.

Marion Graham testified that she was Don Graham'’ s sister-in-law and Deborah Graham's
and Denice Smith’saunt. Marion Graham testified that, during the afternoon of July 24, 1997, she
learned that the victim was killed from he niece Jennifer Gainer. She stated that, on that same day
at around 6:00 p.m. or 6:30 p.m., Denice Smith called her, and then, at approximately 12:30 am.,
Denice Smith arrived at Marion Graham'’s house with Don Graham, Brittany Smith and Joshua
Smith. Marion Graham testified that Deborah Graham called her earlier that evening and gave her
aphone number in Floridato give to Don Graham when he got to Marion Graham’ shouse. Marion
Graham stated that she gave Don Graham the number, and Marion Graham’ s phone records showed
that at 1:04 am. acall was placed from her house to Floridathat | asted forty-eight minutes. Marion
Graham testified that, when Deborah Graham called her, she sounded hysterical and she wasasking,
“Where' smy dad? He' s gone, he's checked out, he' snot here. Haveyou heard from him? Where
didthey go.” Marion Graham told Deborah Graham that she had spoken with both Don Graham and
Denice Smith.

Marion Graham testified that the victim’ schildren, Brittany Smith and Joshua Smith, stayed
with her for aday or two until she brought them back to Cocke County. Marion Graham testified
that Denice Smith had already gone back to Cocke County. Marion Graham testified that, in the
days that she was with Brittany Smith and Joshua Smith, Brittany Smith talked about her feelings
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about the victim’s death, but did not mention any conversaion that she might have overheard
regarding the death.

Jennifer Gainer testified that she was Don Graham’s daughter and Denice Smith’s and
Deborah Graham’ssister. Shetestified that, when she heard about the victim’ sdeath, she called her
aunt, Marion Graham. Shetestified that Deborah Graham called her and that she was “hyserical”
and looking for Don Graham. Gainer stated that she and Marion Graham caled each other multiple
timesthat day.

Thejury found the Defendant guilty of first degree murder and sentenced the Defendant to
lifein prison with the possibility of parole. The Defendant filed atimely motion for new trial, which
the trial court denied. The Defendant now appeals contending that: (1) the prosecutor made
improper statementsto the jury; (2) thetrial court improperly admitted into evidence two pieces of
evidence and statements of his co-defendants; (3) the trid court erred when it refused to grant his
request for a continuance; (4) the trial court erred when it refused to grant him a judgment of
acquittd; (5) thetrial court erred when it instructed thejury; (6) the voir dire was improper; (7) the
trial court erred when it refused the Defendant’ s request to change venue; (8) the trial court erred
when it refused to admit drawings made by akey prosecution child-witness; (9) thetrial court erred
when it allowed two witnesses to remain in the courtroom for the duration of thetrial; (10) thetrial
court erred when it refused to consider evidence regarding statements all egedly made by the jury
foreman; (11) thetrial court erred when it refused to allow aNew Y ork search warrant and affidavit
to be admitted into evidence; (12) thetrial court erred when it allowed a photograph of the deceased
to be admitted into evidence; and (13) thetrial court erred when it did not review the “TBI file.”?

[1. Pretrial Rulings
TheDefendant arguesthat thetrial court erredwhen ruling on several of hispre-trial motions.
First, the Defendant contends that the trial court erred when it refused to grant his motion for a
continuance. Second, the Defendant contendsthat thetrial court erred when it denied hismotion for
change of venue. Lastly, the Defendant contends that the voir dire was improper.

A. Motion for Continuance

TheDefendant contendsthat thetria court erred when it denied hisrequest for acontinuance,
but does not cite where in the record he made this motion. The State contends that this issue is
waived because there was no formal motion for continuancefiled. A thorough review of the record
revealed multiple motions for continuance, all of which were granted by the trial court, save one.
We presume that the Defendant appeals the motion for continuance that he filed under sea on
February 23, 2001, which the trial court denied, and now address this issue on apped.

2Issues(lO), (11), (12) and (13), while raised in the Defendant’s statement of the issues, were not mentioned
in any other section of the Defendant’s brief. Therefore, we hold that these issues have been waived. Tenn. R. Crim.
P. 10(b); see also Tenn. R. App. P. 27(a)(7).
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In the Defendant’ s motion to continue, the Defendant asserted that the Statedid not provide
himwith information regarding Harry David Hodge. Specifically, the Defendant contended that the
State gave him alist of persons considered suspects at the preliminary stages of the investigation,
which included a suspect identified as “ George (last name unknown),” and then on February 21,
2001, the State provided pictures of thefour people who Brittany Smith failed to identify on August
5, 1997, including a picture of Harry David Hodge. The Defendant alleged that the State cdled to
inform the defensethat, in preparationfor trial, it realized that Brittany Smith did identify Hodge as
being one of the “Georges,” and that the Detective was mistaken when hetestified that she had not
identified any of the pictures. Upon this basis, the Defendant requested that the trial be continued
so that hisinvestigator could further i nvesti gate Hodge' sinvol vement in this murder. Additionally,
the investigator testified that he had already interviewed Hodge with relation to this case, but that,
had he knownthat Brittany Smithidentified Hodge, hisapproach ininterviewing Hodge would have
been different.

In responseto the Defendant’ s motion for acontinuance, the State filed aletter that the State
furnished to the Defendant, which provided statements from both George Pentaand Hodge. Inthis
letter, the State underlined that these statements were provided as possible Brady materid,
specificaly that these statements “conflict with the statement of [Brittany Smith].” Further, on
cross-examination, the investigator admitted that in Hodge' s statement, which the State provided to
the defense, Hodge maintained that he did not know Deborah Graham and that he had not been to
Tennesseerecently. Theinvestigator stated that from this he would have to assume that the reason
Hodge was being asked about Tennessee was because he was a suspect of some sort. The
investigator admitted that, even though the State may not have listed Hodge as a suspect, he “knew
he had been treated as a suspect at some point by the government.” Based upon thisadmission, the
Court overruled the motion for continuance.

The granting of a continuance rests within the sound discretion of the trial court. State v.
Hines, 919 SW.2d 573, 579 (Tenn. 1995); Moorehead v. State, 219 Tenn. 271, 409 SW.2d 357, 358
(1965); Statev. Morgan 825 SW.2d 113, 117 (Tenn. Crim. App. 1991). A reversal may only occur
if the denial was an abuse of discretion and the defendant was improperly prejudiced in that a
different result might reasonably have been reached if the continuancehad been granted. Hines, 919
SW.2d at 579; State v. Caughron, 855 SW.2d 526, 534 (Tenn. 1993); State v. Dykes, 803 SW.2d
250, 257 (Tenn. Crim. App. 1990); Baxter v. State, 503 S.W.2d 226, 230 (Tenn. Crim. App. 1973).
An abuse of discretion isdemonstrated by showing that the failureto grant acontinuance denied the
defendant a fair trial or that it could be reasonably concluded that a different result would have
followed had the continuance been granted. Hines, 919 S.W.2d at 579. The burden rests upon the
defendant to show that thetrial court’ sdenial of the motion to continuewas prejudicial. Baxter, 503
S.W.2d at 230.

The Defendant cites State v. Reynolds, 671 S.W.2d 854, 856 (Tenn. Crim. App. 1984), for
the proposition that there are five factorsthat a court should consider when determining whether the
trial court should have granted acontinuancetointerview or procure adefensewitness. InReynolds,
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thiscourt found “helpful” thefivefactorsarticulated in Dickerson v. Alabama, 667 F.2d 1364 (11th
Cir. 1982). Those factors are:

Thefirst factor is the diligence of defense counsel in interviewing the witness and
attemptingto procure her attendance. The second factor isthe probability of securing
the testimony within a reasonable time. The third factor is the specificity of the
person’ s expected testimony. The fourth factor is the degree to which the expected
testimony is favorable to the defendant. The fifth factor is the uniqueness, or the
cumulative nature, of the expected testimony.

Reynolds 671 S.W.2d at 856. Based upon thesefactors, the Defendant contendsthat thetrial court’s
denial of his motion to continue prejudiced him and constituted reversble error. Specifically, the
Defendant asserts that it was his contention at trial that the meeting where the Defendant stated,
“We've killed someone,” about which Brittany Smith testified, never took place. The Defendant
assertsthat when he learned that Brittany Smith identified Hodge, “it became critical to the defense
.. . to show that [Hodge], and for that matter [the Defendant], were not and could not have been
present at the meeting Brittany Smith says occurred in the motel room after the killing.”

Wedo not findthe Defendant’ scontentionpersuasve. TheDefendant’ sinvestigator testified
that heinterviewed Hodge and that he knew that Hodge had been treated as a suspect. He knew that
the police questioned Hodge as to his whereabouts when the meeting allegedly occurred. Further,
the Defendant was aware that Brittany Smith identified two Georges, and the State gave the
Defendant apicture of Hodge as possible excul patory evidence. Whiletheinvestigator testified that
he would have interviewed Hodge differently had he been aware that Brittany Smith identified
Hodge, he still had the opportunity interview Hodge. According to the Defendant, “the interview
clearly showed that [Hodge] was not present at any meeting where the death of [the victim] was
discussed.” This testimony is not specific or unique and, while it may have impeached Brittany
Smith’ s testimony, it is not highly favorable to the Defendant. After areview of the entire record
wedo not find that the defendant failedto receive afair trial or that a different result would or might
reasonably have been reached if a continuance had been granted. Therefore, we conclude that the
trial judge did not abuse its discretion when it denied the Defendant’s motion for a continuance.

B. Motion for Change of Venue

The Defendant contends that the trial court erred when it denied his motion for change of
venue. When addressing thisissue, the Defendant’s brief, in its entirety, reads:

It isthe position of [the Defendant] that the court erred in refusing to change venue
based upon publicity at the time of the commission of the crime publicity
surrounding the prior trial of Smith and Graham, and publicity prior to [the
Defendant’s] trial. This publicity took place through the newspaper, radio, and
television. Based on the enormous amount of publicity it was impossible to get a
juror who had not been exposed to this publicity, prior totrial.
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The Defendant does not cite to the record or provide any citation to any legal authority. The State
contends that the Defendant waived this issue and is correct that issues that are not adequately
briefed are deemed waived. Tennessee Court of Criminal Appeals Rule 10(b) states that “[i]ssues
which are not supported by argument, citation to authorities, or appropriate references to the record
will be treated as waived in this court.” See also Tenn. R. App. P. 27(a)(7). Accordingly, we
conclude that the Defendant has waived thisissue.

C. Voir Dire

The Defendant asserts that the “jury panel was illegal in that it contained at least five
members, or their spouses of people who were on the grand jury which indicted Rivera.” Further,
the Defendant claims that three jury members should have been excused for cause, “two of those
jurorswereMarshall and Vick.” The Defendant contendsthat “ Juror Marshall indicated that he had
read about the alleged perpetrator of this offense and had formed an opinion at the time he had read
that and that the two sisters had secured [the Defendant] to kill [the victim].” We only address the
Defendant’ scontention that “Marshall” and “Vick” should have been excused for cause since those
arethe only jurorswhose name he provided in hisbrief. The Defendant has waived any other issue
with any other juror by not providing the juror’ s name and not providing any citationsto the record.
Tenn. R. Crim. P. 10(b); seeaso Tenn. R. App. P. 27(a)(7).

Article I, section 9, of the Tennessee Constitution assures the accused in a criminal
prosecution “the right, among other rights, to a speedy public trial . . . [by] an impartial jury.” To
ensure an impartial jury Tennessee Rule of Criminal Procedure 24 provides that the Defendant, or
the State, may challenge ajuror for cause. The Rules states:

(B) Challengesfor Cause. — If the trial judge, after examination of any juror, is of
the opinion that grounds for challenge for cause are present, the judge shall excuse
that juror from thetria of thecase. . . . Any party may challenge a prospective juror
for causeif:

. ... (2) The prospective juror’s exposure to potentidly prejudicial information
makes the person unacceptable as a juror. Both the degree of exposure and the
prospective juror’s testimony as to his or her state of mind shall be considered in
determining acceptability. A prospective juror who states that he or she will be
unableto overcome preconceptions shall be subject to challengefor causeno matter
how dlight the exposure. |f the prospective juror has seen or heard and remembers
information that will be devel oped in the course of trial, or that may beinadmissible
but isnot so prejudicid asto create a substantial risk that hisor her judgment will be
affected, the prospectivejuror’ s acceptability shall depend on whether the testimony
as to impartiality is believed. If the prospective juror admits to having formed an
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opinion, he or she shall be subject to challenge for cause unless the examination
shows unequivocally that the prospective juror can be impartial 2

Tenn. R. Crim. P. 24. “The challenge for cause was designed to exclude from thejury [prospective
jurors] whose bias or prejudice rendered them unfit . . . .” Statev. Humphreys, 70 SW.3d 752, 765
(Tenn. Crim. App. 2001) (quoting Manning v. State, 155 Tenn. 266, 292 SW. 451, 455 (1927)).
Juror qualification restswithin the discretion of thetrial court and “thetrial judge’ sfinding ajuror
to be qualified will not be disturbed on review except on the clear showing of an abuse of
discretion.” Humphreys, 70 SW.3d a 765 (quoting Burns v. State 591 SW.2d 780, 782 (Tenn.
Crim. App. 1979)); State v. Scarbrough, No. E1999-00931-CCA-R3-CD, 2001 WL 775603, at *9
(Tenn. Crim. App., at Knoxville, July, 2001), perm. app. denied (Jan. 7, 2002).

Although jurorsmay beexcluded for causeif they haveformed an opinionwhichwill prevent
impartiality, “[jJurors need not be totally ignorant of the facts of the case on which they sit [and
even] theformation of an opinion on the meritswill not disqualify ajuror if [thejuror] canlay aside
[his or her] opinion and render a verdict based on the evidence presented.” State v. Howell, 868
SW.2d 238, 249 (Tenn. 1993). The United States Supreme Court has made the following
observation:

In these days of swift, widespread and diverse methods of communication, an
important case can be expected to arouse theinterest of the publicinthevicinity, and
scarcdy any of those best qualified to serve as jurors will not have formed some
impression or opinion as to the merits of the case. This is particularly true in
criminal cases. To hold that the mere existence of any preconceived notion asto the
guilt or innocence of an accused, without more, issufficient to rebut the presumption
of a prospective juror’simpartiality would be to establish an impossible standard.

[rvinv. Dowd, 366 U.S. 717, 722-23 (1961). Thus, solong asajuror can set as de any previously-
formed opinions and render a verdict based upon the evidence presented in court, the juror may
properly participate in the case. 1d. In the case under submission, while Juror Marshall initidly
indicated that he had read in the newspaper about the murder and the Defendant’ sinvolvement, he
also told the court that he could serve on the jury and decide this case based upon only theevidence
that was produced in this case and the law.

3The comments to this rule state:

A prospective juror who has formed or expressed an opinion as to the merits of the case may still be
qualifiedto serve, but only upon an unequivocal showing of impartiality. The Commission disapproves
of questions tending to lead the prospective juror or suggest partiality in the first instance, and also
disapproves of that procedure in “rehabilitating” the prospective juror into vocalizing impartiality.
Such a prospective juror should be held to be qualified only upon a truly unequivocal showing of
impartiality.

Tenn. R. Crim. P. 24, Advisory Commission Comments.
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[DEFENSE]: You'veread the Plain Talk® . . . . stories about [the victim] , . . .back
in July of 1997, Debbie Graham and Denise Smith, [and the Defendant]. Have you
read anything inthePlain Talk that you recal about thoseindividual sor these events.

[MARSHALL]: I don't know if | read this or heard it. Exactly what’sin my mind
that | heard or read?. . . Two sigers had him to do it or something or other like that.
[DEFENSE]: Did you recognize hisnamewhen. . . .

[MARSHALL]: It has been so long ago I’ d forgotten

[DEFENSE]: Do you recall how long ago that was that you heard that? Was it
around the. ..

[MARSHALL]: It was around the time that it happened.

[DEFENSE]: Do you recdl anything else about it?

[MARSHALL]: Thefather had custody of the children.

[DEFENSE]: Okay. Anything else?

[MARSHALLY]: I think that’s about al | remember.

[DEFENSE]: Did you form any kind of opinion back when you heard tha anywhere
from that [the Defendant] wasn’tinvolvedinit, may have been alittleinvolvedinit,
he was involved init, did you form any opinion at that time?

[MARSHALL]: Well, anytimeyou read something in the paper you forman opinion,
you know.

[DEFENSE]: What opinion did you form at that time?

[MARSHALL]J: You automatically think what you read in the paper istrue.
[DEFENSE]: I understand. | don’t mean to put wordsin your mouth at all, but based
on what you recdl reading did you form an opinion that [the Defendant] was or
wasn't involved in it?

[MARSHALL]: Wéll, youthink heis, | mean when you read something like that.
[DEFENSE]: Would it require some proof from the Defendant’ s side to change that
opinion?

[MARSHALL]: No, the burden of proof ison the State.

[DEFENSE]: Has anything happened between the time that you read that or heard it
and | understand . . . that has changed your opinion in any way.

[MARSHALL]: My mind is open.

[DEFENSE]: [I]sthere anything that you know about yourself that would cause you
any concern as far as your being able to be fair to both sides, the State and the
Defendant?

[MARSHALL]: No.

[THE COURT]: | want to ask a question or two, Mr. Marshall. You kind of
indicated some thought, opinion whatever came to your mind. I'm not surereally
whether it was an opinion. But you now say you’ re open-minded but then you also

4Plain Talk is a newspaper that circulates locally in Cocke County and which carried stories of the murder.
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said that really nothing had happened to change that thought or opinion if we call it
that. And that raisesalittle bit of incongstency. But | think | understood what you
weresaying. Areyou saying that you read thenewspaper or whatever, somethoughts
cameto your mind. . .

[MARSHALL]: Right

[THE COURT]: .. .now you have an open mind. Doesthat mean those thoughtsare
not there now?

[MARSHALL]: Yeah.

[THE COURT]: And then the final question, and you’ ve served on juries before.
Can you serve onthisjury and decide this case based upon only the evidence that is
produced in this case and then the law that I’ll apply to that evidence?
[MARSHALL]: Yeah.

Wehold that since Juror Marshall stated that the State had the burden of proof and indicated
that he could serve on thejury and decide the case based upon only the evidence and the law, thetrial
court did not abuse its discretion in refusing to excuse Juror Marshall for cause.

Whilethe Stateis correct that the Defendant waived theissue of whether thetrial court erred
when it refused to excuse Juror Vick for cause by providing no citations to the record or any
argument, webriefly addressthisissue. During voir dire, thefollowing questionswere asked of, and
responses given by, Juror Vick:

[DEFENSE]: Let’stalk about the Plain Talk. What do you recdl . . . [about] these
events back in July of ‘97. . ..

[VICK]: | mainly just recall reading. | probably made comments, | don't know.
That’ s too far back.

[DEFENSE]: Do you recall anythingyouread. . ..

[VICK]: Not in detail, no, | don’t remember . . ..

[DEFENSE]: . .. Asyou sit there do you recall any of the details that you read?
[VICK]: | remember reading that a girl and her sister had hired someone to kill her
husband. | don’t remember the names, | just don't. . ..

[DEFENSE]: Do yourecall any facts other than what you’ ve just told us at any time
as far as reading the paper is concerned?

[VICK]: I remember reading that the two girls went to jail. | don’t remember the
details.

[DEFENSE]: . . . Do you recdl forming any opinion of any type when you read what
you read?

[VICK]: Probably yes.

[DEFENSE]: What opinion do you recd|?

[VICK]: I would imagine that | believed part of what | read. | do not believe all of
what | read. But I’m surethat | read enough to say this guy haskilled so-and-so; oh,
that’s bad; or — 1 redlly, | don’t know what you’re expecting metosay . . ..
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[DEFENSE]: Do you mean &ter you read what you read, and it may have been on
more than one occasion, that you did or didn’t form an opinion as to whether or not
[the Defendant] did any killing?

[VICK]: I would imaginethat yes, | thought by reading it that | would say yes, hedid,
you know.

[DEFENSE]: Has anything happened since then that has changed that opinion?
[VICK]: Being here changed it.

[DEFENSE]: How?

[VICK]: Because you' ve got to hear what’ s in the courtroom.

[DEFENSE]: Would you have to hear something to change that opinion?

[VICK]: If you're saying that | have formed an opinion and right this minute that |
say, yes, he's quilty, | don’'t know that yet.

[DEFENSE]: Not exactly what I'm saying but I'm asking if it would take some
evidence to overcome that prior opinion you formed?

[VICK]: I'd just have to hear what evidence is here to form an opinion either way.
[DEFENSE] Are you saying you don’t have an opinion now?

[VICK]: Well, I would say that | am afair person and that | would haveto hear. Like
you say, the State has to proveit, right? Okay. Likel said, I’ve been on enough
cases to know that I’ ve been disappointed when | left because it wasn't proven, I’'m
sorry, you know. But that’swhat I’'m saying. Reading an article and you read and
it's, likel say, it’ sahappening and it sover, you don’t think about it. But thenwhen
you' re brought down here and you' re put in a position to where you have tojudgeit
makes a difference.

From this transcript, we hold that the trial court did not abuse its discretion when it refused
to excuse Juror Vick for cause. While Juror Vick mentioned that she read an article in the
newspaper, she clearly understood her duty as ajuror to hear the evidence presented and to decide
the case on that evidence alone.

[11. Evidentiary |ssues

The Defendant contends that the trial court improperly admitted, and refused to admit,
multiple pieces of evidence and testimony. First, the Defendant contends that the trial court
improperly admitted a handcuff key into evidence that was found on him when he was arrested.
Second, the Defendant contendsthat thetrid court erred when it admitted pictures of histattoosinto
evidence. Third, the Defendant contends that the trial court erred when it refused to admit into
evidence drawings that were made by Brittany Smith, which allegedly depicted the victim as being
mean. Finally, the Defendant contends that the trial court improperly admitted into evidence
testimony of his co-defendants.

In Tennessee, admissibility of evidenceiswithinthe sound discretion of thetrial judge. State

v. Saylor, — S.W.3d —, E2001-00604-SC-R11-CD, 2110 WL 22238947 (Tenn. Sept. 30, 2003). The
determination of whether proffered evidence is relevant in accordance with Tennessee Rule of
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Evidence 402 isleft to the sound discretion of thetrial judge, asisthe determination of whether the
probative value of evidence is subgtantially outweighed by the possibility of prejudice pursuant to
Tennessee Rule of Evidence 403. State v. Kennedy, 7 SW.3d 58, 68 (Tenn. Crim. App. 1999)
(citing State v. Forbes, 918 SW.2d 431, 449 (Tenn. Crim. App. 1995)); State v. Burlison, 868
SW.2d 713, 720-21 (Tenn. Crim. App. 1993)). In making these decisions, the trial court must
consider the questions of fact that the jury will have to consider in determining the accused’s guilt
aswell asother evidencethat hasbeenintroduced during the course of thetrial. Statev. Williamson,
919 SW.2d 69, 78 (Tenn. Crim. App. 1995). Wewill only disturb an evidentiary ruling on appeal
when it appearsthat thetrial judge arbitrarily exercised hisdiscretion. Statev. Baker, 785 SW.2d
132, 134 (Tenn. Crim. App. 1989).

Initial questions of admissibility of evidence are governed by Tennessee Rules of Evidence
401 and 403. These rules require that the trial court must first determine whether the proffered
evidenceisrelevant. Pursuant to Rule401, evidence is deemed relevant if it has “any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probablethan it would be without the evidence.” See Forbes, 918 SW.2d a 449. In other words,
“evidence isrelevant if it helps the trier of fact resolve an issue of fact.” Neil P. Cohen, et dl.,
Tennessee Law of Evidence § 4.01[4], at 4-8 (4th ed. 2000).

After thetrial court findsthat the proffered evidenceisrelevant, it then weighsthe probative
value of that evidence againg the risk that the evidence will unfairly prejudice the trial. State v.
James, 81 SW.3d 751, 757 (Tenn. 2002). If the court finds that the probative vaueis subsantially
outweighed by itsprejudicial effect, the evidence may beexcluded. Tenn. R. Evid. 403. “Excluding
relevant evidence under this rule is an extraordinary remedy that should be used sparingly and
persons seeking to exclude otherwise admissible and rel evant evidence have asignificant burden of
persuasion.” James, 81 S.W.3d at 757-58 (quoting Whitev. Vanderbilt Univ., 21 SW.3d 215, 217
(Tenn. Ct. App. 1999)).

A. Handcuff Key

The Defendant alleges that the trial court erred when it dlowed the State to admit into
evidence a handcuff key that was confiscated from him when he was arrested. Tthe New Y ork
officer testified that he found the key on the Defendant at the time of arrest and that the key did not
open the handcuffsthat werefound at the scene of the murder. The State clamsthat the Defendant
has waived his right to apped this issue because he did not object to the key being entered into
evidenceat trial. However, therecord reflectsthat the Defendant filed amotionin limineto prevent
the State from introducing the handcuff key, which the trial court denied.> We conclude that the
ruling was sufficiently clear that further objection at thetrial wasnot necessary. See Goinesyv. State,
572 S\W.2d 644, 649 (Tenn. 1978); State v. Gallaher, No. E2001-01876-CCA-R3-CD, 2003 WL
21463017, at *2 (Tenn. Crim. App., at Knoxville, June 25, 2003). The Defendant need not renew

5During the pre-trial hearing the Defendant’ s attorney stated, “And | think | understood the Court ruled that the
handcuff key does come in?” and the trial judge responded, “1 did.”
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his objection during the trial to save the issue for apped; therefore, the Defendant has not waived
thisissue.

The Defendant asserts that the handcuff key was not rel evant pursuant to Tennessee Rule of
Evidence 401 and therefore inadmissible pursuant to Tennessee Rule of Evidence 402. Further, the
Defendant asserts that, even if rdevant, the probative value of the handcuff key was substantially
outweighed by the danger of unfair prejudice pursuant to Tennessee Rule of Evidence 403. At the
hearing on the Defendant’ s motion for new trial, the trial court stated:

I’m going to have to overrule [the admittance of the handcuff key] asagrounds for
amotion for new trial. The handcuff key, even though it came at alater time [than
the arrest], wasreevant. Quitefrankly, wasn't it proven at tria that it didn’'t fit? It
cut both ways and | think it was admitted with the understanding that it didn’t fit.
You al checked it, you know, before it was ever actually introduced. So | felt that
it was relevant.

But then on the other hand, and | realize there are times that items like this
could have been offered to be introduced and it would have been improper to do it,
but under the facts of this case that’'s just another piece of evidence. It was
something that he possessed at the time. You know, had he possessed let’s say
marijuanaor drugsor something, that might not have been admissible. But under the
particular facts of this case it was relevant and should have been admitted and of
course was admitted.

Thetria court determined that the handcuff key was relevant, and we conclude that thetrial
court did not abuseitsdiscretion by so determining. Brittany Smith testified that the Defendant was
carrying handcuffs when she met him and before he left with Denise Smith in the rentd car.
Detectives found handcuffs at the scene of the victim’s murder. The Defendant was in possession
of ahandcuff key at thetime of hisarrest. Inlight of this, thetrial court did not abuse its discretion
when it determined that the handcuff key was relevant.

Smilarly, wefind that thetrial court did not abuse its discretion when it determined that the
probative value of the handcuff key was not substantially outweighed by its prejudicial effect. As
the trial court noted, the handcuff key found on the Defendant did not fit the handcuffs that were
found at the scene of the crime. Thetrial court accurately stated that thisevidence “ cut both ways.”
Therefore, we conclude that this issue is without merit.

B. Picturesof Tattoos
The Defendant next alleges that the trial court erred when it dlowed the State to admit
picturesof histattoosinto evidence becausethisevidence”wasnot necessary” since”Brittany Smith

identified the Defendant from the witness stand without the aid of tattoos.” Conversdy, the State
contends that the trial court properly admitted the pictures, because the pictures “were highly

-21-



relevant to demonstratethat Brittany Smith recognized and could accurately identify the Defendant.”
Thetrial court found that the photographswere relevant and admissible, stating, “1 don’t know that
| can even say that they were prejudicial . . . .”

To be admissible, a photograph must be relevant to some issue at trial and the danger of
unfair prejudice, confusion of theissues, or misleading the jury must not substantially outweighits
probativevalue. Tenn. R. Evid. 403; State v. Banks, 564 S.\W.2d 947, 949 (Tenn. 1978); Gallaher,
2003 WL 21463017, at *2. The determination of the admissibility of photographs lies within the
sound discretion of thetrial court. Gallaher, 2003 WL 21463017, at * 2. Before any photograph can
be admitted into evidence it must be verified and authenticated by a witness with knowledge of the
facts. Banks, 564S.W.2d at 949-50.

Thetrial court’ sdiscretionto dlow ajury to*“view certainaspectsof anindividual’ sphysica
appearance, such astattoos or scars’ is recognized in 3 Warton's Criminal Evidence § 16:20 (15th
ed. 1999). See Statev. Henderson, No. W2000-00607-CCA-R3-CD, 2001 WL 912759 (Tenn. Crim.
App., a Jackson, Aug. 10, 2001), perm. app. denied (Feb. 11, 2002) (holding that did not viol atethe
defendant’ s constitutional rightswhen it required the defendant to display his teeth to thejury); see
also State v. Henderson, 623 S\W.2d 638, 641 (Tenn. Crim. App. 1981) (holding that the trial
judge’ sforcingthe defendant to display to the jury adistinctive tattoo on hisarm did not violate the
defendant’ sFifth Amendment right against self-incrimination); Black v. State, 479 S.W.2d 656, 658
(Tenn. Crim. App. 1972) (holding that the trial court did not err when it required the defendant to
stand up before the jury to present a front and side view that revealed a disfigurement that was
previously referred to by awitness).

Whilethe casescited above addresswhether compelling adefendant to reveal ascar or tattoo
violatesadefendant’ sconstitutional right against self-incrimination, wefindthat they areinstructive
to our holding in the case under submission because in none of these cases was it considered
inflammatory, cumulative or unnecessary to compel the defendant to reveal tattoos or scars. Infact,
in al of these cases, the evidence was considered relevant and admissible.  Similarly, the
photographsof the Defendant’ stattooswere both relevant and admissible. Theevidenceinthiscase
was purely circumstantial, and one of theissueswaswhether Brittany Smith correctly identified the
Defendant. Brittany Smith testified that she noticed the Defendant’ s tattoos upon first meeting the
Defendant, and she described those tattoos to the jury. Therefore, the photographs of the tattoos
were highly relevant to Brittany Smith’s credibility and to her identification of the Defendant.
Further, in light of the many cases that hold that this evidence does not violate the Defendant’s
constitutional rights, wefind that thisevidenceisnot unduly prejudicial. Accordingly, weconclude
that trial court did not abuse its discretion by admitting the photographs of the Defendant’ s tattoos.

C. Brittany Smith’sdrawings
The Defendant contends that the trial court erred when it refused to allow him accessto the

file that the Department of Children’s Services created prior to Debbie Smith’s divorce from the
victim because “if there is evidence in that file which would reflect on the credibility of Brittany
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Smith, then [the Defendant] should be entitled to that and should have been entitled to that at the
time of trial.” The file contained some pictures that Brittany Smith drew before the divorce. The
Defendant also contends that it was error for the trial court to not alow the “introduction of the
findings of the divorce court asit related to allegationsthat Brittany [Smith] made. ...” Inhisbrief,
the Defendant makes no citations to the record and, accordingly, has waived this issue pursuant to
Tennessee Rule of Criminal Procedure 10(b).

Assuming the Defendant did not waived this issue, it is without merit. The trial court
reviewed the records in camera and determined that nothing contained therein was in any way
relevant to Brittany Smith’s credibility or any other issue at trial. After thoroughly reviewing the
records, we agree with the trial court that they contain no relevant evidence and, pursuant to
Tennessee Rule of Evidence 401, thetrial court did not abuse its discretion when it determined that
the evidence wasinadmissible. Accordingly, we conclude that thisissue is without merit.

D. Statements of Co-defendants

The Defendant contendsthat thetrial court erredwhenit allowed the State to admit evidence
that Denice Smith and Deborah Graham made statements to various witnesses that they would kill
the victim or have the victim killed, including statements made to: Sharon Jarvis; Sandra Strange;
ChristineLoveday; and Martin Giovi. Thetria court determined that these statementswerehearsay,
but that they were admissible pursuant to Tennessee Rule of Evidence 803(3), which is commonly
referred to asthe “ state of mind” exception. On apped, the State concedes that it was error for this
testimony to be admitted pursuant to Rule 803(3) relying on Statev. Long, 45 SW.3d 611 (Tenn.
Crim. App. 2000), but contends that the testimony was admissible as admissions by a party-
opponent, pursuant to Tennessee Rule of Evidence 803(1.2). We agree with the State on both
accounts.

The Defendant objects to the testimony of Jarvis, Strange, Loveday and Giovi, based upon
hearsay grounds. The respective statements of the respective witnesses are asfollows: (1) Jarvis's
testimony that, sometime between June of 1996 and August of 1996, Denice Smithtold her that she
was concerned that the victim would get custody of the children and, on three occasions, told her
that, if the victim did get custody, she would kill him; (2) Strange’s testimony that, sometime
between May of 1997 and July of 1997, Denice Smith inquired whether Strange “knew anybody
[who] could do ajob for her? And | asked her what kind of job that she wanted done, and she said
that she would like to have [her] husband taken care of . . . ”; (3) Loveday’ s testimony that Denice
Smith told her, on more than one occasion, that if her husband ever got custody of the children, she
would kill him or have him killed; and (4) Giovi’s testimony that Deborah Graham requested that
he “go down there and kill” the victim on three or four occasions between 1994 and 1995.

Hearsay isa“ statement, other than one made by the declarant while testifying at thetrial or
hearing, offered in evidence to prove the truth of the matter asserted.” Tenn. R. Evid. 801(c). A
hearsay statement is not admissibleexcept as provided by the rules of evidence or otherwise by law.
Tenn. R. Evid. 802. Thetrial court admitted the statements pursuant to the so called “ state of mind”
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exception to the hearsay rule found in Tennessee Rule of Evidence 803(3). The State properly
concedes, and we hold, that thiswas error. The state of mind exception can only be used to show
the declarant’s conduct. Tenn. R. Evid. 803(3). This Court has concluded:

Only the declarant’s conduct, not some third party’s conduct, is provable by this
hearsay exception. If the statement had been admitted solely to prove [the
declarant’ s] conduct . . . the statement would have been admissible. However, itis
clear that the statement was entered to prove Defendant’s conduct, not [the
declarant’s] and for this reason, should not have been admitted.

Long, 45 S.W.3d at 623; see Tenn. R. Evid. 803(3), Advisory Commission Comments. Inthe case
under submission, itisclear that the State offered the testimony of thesefour witnessesto prove that
Denice Smith and Deborah Graham did, in fact, hire or secure the Defendant to kill the victim.
Therefore, this evidence was not properly admissible pursuant to the state of mind exception.

While the State concedesthis error, it contends that the af orementioned statements fall into
another exception, that of “a statement by a co-conspirator of a party during the course of and in
furtherance of the conspiracy.” See Tenn. R. Evid. 803(1.2)(E). Theraionalefor thisexceptionis
the principle of agency, under which each conspirator is bound to the actions and statements made
by other conspirators during the course of and in furtherance of acommon purpose. Statev. Henry,
33 S.W.3d 797, 801 (Tenn. 2000) (citing Tennessee Law of Evidence § 803(1.2).6, at 521 (3rd ed.
1995)). The Tennessee Supreme Court stated that:

[Flor a statement to be admissible under this exception, the prosecution must
establish: 1) that there is evidence of the existence of a conspiracy and the
connection of the declarant and the defendant to that conspiracy; 2) that the
declaration was made during the pendency of the conspiracy; and 3) that the
declaration was made in furtherance of the conspiracy.

I1d. at 801-02. These requirements must be established by a preponderance of the evidence. State
v. Stamper, 863 SW.2d 404, 406 (Tenn. 1993). If a conspiracy is shown to exist, the co-
conspirator’ s statement i s admissible even though no conspiracy has been formally charged. State
V. Lequire, 634 S.W.2d 608, 612 (Tenn. Crim. App. 1981); see Statev. Alley, 968 S.W.2d 314 316
(Tenn. Crim. App. 1997).

1. Evidence of Existence of Conspiracy

We must first determine whether the State established by a preponderance of the evidence
the existence of aconspiracy and the connection of the declarants, here Denice Smith and Deborah
Graham, and the Defendant. A conspiracy is defined as “a combination between two or more
persons to do a criminal or unlawful act or a lawful act by criminal or unlawful means.” Statev.
Carruthers, 35 S.W.3d 516, 555 (Tenn. 2000) (citing Alley, 968 SW.2d a 316; Statev. Gaylor, 862
S.W.2d 546, 553 (Tenn. Crim. App. 1992); State v. Houston, 688 S.W.2d 838, 841 (Tenn. Crim.
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App. 1984); Lequire, 634 SW.2d at 612). The State only has to show an implied understanding
between the parties, not forma wordsor awritten agreement, inorder to proveaconspiracy. Gaylor,
862 S.W.2d at 553. “Theunlawful confederation may be established by circumstantial evidenceand
the conduct of the parties in the execution of the criminal enterprises.” Id.

We find that the State proved the existence of a conspiracy and established the connection
between Denice Smith and Deborah Graham and the Defendant. There was ample evidence that
Denice Smith and Deborah Graham both sought to have the victim killed and that Deborah Graham
was soliciting someone to kill the victim for her sister as early as 1995. The Defendant was seen
“riding around” with Deborah Graham in the summer before the victim’smurder. Eight days prior
tothemurder, apackage containing drugswas mailedto thevictim from apost office 300 yardsfrom
the Defendant’ s home and contained Deborah Graham'’s fingerprints. Upon leaving Tennessee,
Denice Smith went to Florida, where Deborah Graham was living and where she had befriended the
Defendant. After meeting with Denice Smith and Deborah Graham, the Defendant left with Deborah
Graham for acouple of daysand, when hereturned, he met with Denice Smith and Deborah Graham
and told Denice Smith that “we ve killed someone” It is clear from this evidence that, by a
preponderance of the evidence, the State established that evidence of a conspiracy existed as early
as 1995 and established the connection of Deborah Graham, Denice Smith and the Defendant to the

conspiracy.
2. Declaration Made During Pendency of Conspiracy

Next, we must determine whether the State established by a preponderance of the evidence
that the statements at i ssue were made during the pendency of the conspiracy. For a statement of a
co-conspirator to be admissible:

[ITt must have been made* during the courseof” the conspiracy which meansthat the
conspiracy must have been ongoing at the time the statement was made. If the
conspiracy had not yet begun or had ended when the statement was made, the
declaration is not admissible under this hearsay exception, although it may still be
admissible under some other exception.

Statev. Walker, 910 SW.2d 381, 385 (Tenn. 1995). “Whereaconspiracy exists, ‘ everyoneentering
into the conspiracy isaparty to every act which has before been done by the others and to every act
by the others afterward in furtherance of the common design.”” Carruthers, 35 S.W.3d at 556 (citing
Owensv. State, 84 Tenn. 1, 4 (1885)). “All acts or declarations of conspirators, or of any of them,
may be given in evidence against all, from the time the conspiracy had its origin until itsdesign has
been consummated, or until it is abandoned.” Owens, 84 Tenn. at 1.

We find that the State proved by apreponderance of the evidencethat all four statementsto
which the Defendant objects were made during the pendency of the conspiracy between Denice
Smith and Deborah Graham. At thetimethat Deborah Graham requested that Giovi kill thevictim,
Deborah Graham was living in New Y ork, and the stories of the victim’ s abuse were relayed to her
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by Denice Smith. Further, from subsequent events, we can infer that it was upon Denice Smith’s
request that Deborah Graham attempted to find someone to murder the victim.

Whileit is clear each of the statements were made during the pendency of the conspiracy
between Denice Smith and Deborah Graham, the question remains whether the Defendant is
responsible for statements made during the pendency of the conspiracy, but prior to hisjoining the
conspiracy. Using the holding in Carruthers as guidance, we hold that everyone entering into the
conspiracy is a party to every statement, as well as act, which has been done before by the othersin
furtherance of the conspiracy. This holding accords with holdings of other courts interpreting the
federa counterpart to Tennessee Rule of Evidence 803(1.2)(E) and other similar state rules of
evidence. See United States v. Cassity, 631 F.2d 461, 464 (6th Cir.1980) (adopting the holding
articulated in United States v. United States Gypsum Co., 33 U.S. 364, 393 (1948) that “[w]ith the
conspiracy thus fully established, the declarations and acts of the various members, even though
made or done prior to the adherence of some to the conspiracy, become admissible against all as
declarations or acts of co-conspiratorsin aid of the conspiracy”); United Statesv. Rocha, 916 F.2d
219, 240 (5th Cir. 1990) (halding that any statements of the defendants co-defendants made in
furtherance of a conspiracy in which the defendant was a participant were admissible, including
statements made before the defendant joined the conspiracy since there was evidence of the
defendant’ s subsequent knowledge and willingness to participate in the conspiracy); United States
V. Brown, 755 F.Supp. 942, 946 (D. Colo. 1991) (holding that “[Federal Rule of Evidence]
801(d)(2)(E) permits admission of co-conspirator statements against a defendant who joins the
conspiracy after the statements are made”); People v. Beck, 593 P.2d 371, 373 (Colo. App. 1979)
(holding that “[t]he acts and declarations of co-conspirators, even those occurring prior to a
defendant’ s involvement, may be admitted against the defendant”). Accordingly, we find that the
statementsto which the Defendant objectswere madeduring the pendency of the conspiracy between
Denice Smith and Deborah Graham and, even though the Defendant did not join the conspiracy until
after the statementswere made, heisresponsiblefor them sincetherewas evidence of hissubsequent
knowledge and willingnessto participate in the conspiracy.

3. Declaration in Furtherance of Conspiracy

Aswe have determined that all four gatements meet thefirst two prongs of the test, we must
now decide whether the statements were made “in furtherance of” the conspiracy. To be in
furtherance of the conspiracy, the statement must be one that will advance or aid the conspiracy in
someway. Statev. Heflin, 15 SW.3d 519, 523 (Tenn. Crim. App. 1999). In Carruthers, the court
explained that:

[A] statement may bein furtherance of the conspiracy in countlessways. Examples
included statements designed to get the scheme started, develop plans, arrange for
things to be done to accomplish the goal, update other conspirators on the progress,
deal with arising problems, and provide information relevant to the project. While
such statements are ordinarily made to other conspirators, Rule 803(1.2)(E) doesnot
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sorequire. Statementstothird partiesmay qualifyif infurtherance of theconspiracy.

Carruthers, 35 S.W.3d at 555-56 (citing Tennessee Law of Evidence, 8 803(1.2)(6), p. 552). Casud
conversations are not made “in furtherance of” the conspiracy unless they somehow advance the
objectives of the conspiracy. State v. Hutchison, 898 SW.2d 161, 170 (Tenn. 1994).

We conclude that Denice Smith’sinquiry of Strange about whether Strange “ knew anybody
[who] could do ajob for her? And | asked her what kind of job that she wanted done, and she said
that she would like to have [her] husband taken care of . . .,” and Deborah Graham’ s request that
Giovi “go down thereand kill [the victim]” were both in furtherance of the conspiracy. Theaim of
the conspiracy was to kill the victim, and the ssters attempted to achieve this end by procuring
someoneto kill the victim. The evidence indicated that, after aperiod of searching for someone to
commit the murder, the sisters successfully retained the services of the Defendant, who the jury
foundkilled thevictim. Thesisters prior statements attempting to locate someonetokill thevictim
were both in furtherance of the conspiracy that the Defendant later joined.

Conversely, we conclude that the statements made by Denice Smith to Jarvis and L oveday
totheeffect that if the victim got custody of the children shewould kill him or have him killed were
not in furtherance of the conspiracy. Denice Smith’s statements were merely a declaration of her
intent that did absolutely nothing to advance or aid the conspiracy in any way. Indeed, these
statements appear to be a part of a casual conversation rather than an attempt to further the
conspiracy. Thus, we agree with the Defendant that thetrial court erred when it allowed Jarvisand
Loveday to testify about Denice Smith’s statements. However, we conclude that this error is
harmlessin light of the fact that the testimony of Strange and Giovi was admissibleand was nearly
identical and even more condemning.

IV. Prosecutorial Misconduct

The Defendant contends that the prosecutor madetwo improper statementsto thejury in his
closing argument. First, the Defendant contends that the prosecutor gave the jury an incorrect
definition of “reasonable doubt.” Second, the Defendant contends that the prosecutor improperly
informed the jury that it did not matter whether the Defendant committed the murder, aslong asthe
Defendant was “sitting in the car.”

The Tennessee Supreme Court “has long recognized that closing arguments are avaluable
privilege that should not be unduly restricted.” Terry v. State, 46 S.W.3d 147, 156 (Tenn. 2001)
(citing State v. Sutton, 562 S.W.2d 820, 823 (Tenn. 1978)); State v. Goltz,111 SW.3d 1, 5 (Tenn.
Crim. App. 2003). “Consequently, atorneys are given greater leeway in arguing their positions
before the jury, and the tria court has significant discretion in controlling these arguments, to be
reversed only upon ashowing of an abuse of that discretion.” Terry, 46 S.W.3d at 156 (citing Sutton,
562 SW.2d a 823); see Smith v. State, 527 SW.2d 737, 739 (Tenn. 1975); Goltz, 111 SW.3d at
5. ThisCourt has explained that “[closing] arguments must be temperate, based upon the evidence
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introduced at trial, relevant to the issues being tried, and not otherwise improper under the facts or
law.” Goltz,111 S.W.3d at 5 (citing Coker v. State, 911 S.W.2d 357, 368 (Tenn. Crim. App. 1995)).

When an appdlate court finds an argument to be improper, “the esablished test for
determiningwhether thereisreversibleerroriswhether the conduct was soimproper or theargument
so inflammatory that it affected the verdict to the Appellant’s detriment.” Goltz, 111 SW.3d & 5
(citing Harrington v. State, 215 Tenn. 338, 385 S.W.2d 758, 759 (1965)). In measuring the
prejudicia impact of an improper argument, this Court should consider the following factors: “(1)
the facts and circumstances of the case; (2) any curative measures undertaken by the court and the
prosecutor; (3) theintent of the prosecution; (4) the cumulative effect of theimproper conduct and
any other errors in the record; and (5) the relative strength or weakness of the case.” Goltz, 111
S.W.3d at 5-6 (citing Judge v. State, 539 SW.2d 340, 344 (Tenn. Crim. App. 1976)); see State v.
Buck, 670 S.W.2d 600, 609 (Tenn. 1984).

In Goltz, this Court found that within the closing argument, five genera areas of
prosecutorial misconduct are recognized:

1. It is unprofessional conduct for the prosecutor intentionally to misstate the
evidence or mislead the jury as to the inferences it may draw.

2. Itisunprofessional conduct for the prosecutor to express his [or her] personal
belief or opinion asto the truth or falsity of any testimony or evidence or the guilt of
the defendant. See Statev. Thornton, 10 S.W.3d 229, 235 (Tenn. Crim. App. 1999);
Lackey v. State, 578 S\W.2d 101, 107 (Tenn. Crim. App. 1978); TENN.CODE OF
PrROF'L REsPONSIBILITY DR 7-106(c)(4).

3. The prosecutor should not use arguments calculated to inflame the passions or
prejudices of the jury. See Cauthern, 967 SW.2d at 737; State v. Stephenson, 878
S.W.2d 530, 541 (Tenn. 1994).

4. The prosecutor should refrain from argument which would divert the jury from
its duty to decide the case on the evidence, by injecting issues broader than the guilt
or innocence of the accused under the controlling law, or by making predictions of
the consequences of the jury’sverdict. See Cauthern, 967 S\W.2d a 737; State v.
Keen, 926 SW.2d 727, 736 (Tenn. 1994).

5. Itisunprofessional conduct for aprosecutor to intentionally refer to or argue facts
outside the record unless the facts are matters of common public knowledge.

Goltz, 111 SW.3d at 6 (quoting STANDARDS RELATING TO THE PROSECUTION FUNCTION AND THE
Derense FuncTioN 88 5.8-5.9 Commentary (ABA Project on Standards for Criminal Justice,
Approved Draft 1971)).

The Defendant first contends that the prosecutor made an improper statement by incorrectly
defining “reasonable doubt” in hisclosing argument. However, the Defendant failedto objecttothis
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particular comment at trial and did not raise thisissuein his motion for new trid.® Therefore, the
Defendant has waived thisissue on appeal. Tenn. R. App. P. 3(e) and 36(a); State v. Walker, 910
S.W.2d 381, 386 (Tenn. 1995). Evenif we were to consider thisissue, we conclude that it lacks
merit. At the end of the his closing argument, the prosecutor stated the following:

His Honor’ s going to charge you that when looking at this proof and deciding guilt
or innocence, you must decide, in deciding whether or not there’ sreasonabl e doubt,
iswhether or not the mind can rest easily upon the certainty of guilt. Well, | humbly
submit to you that in the face of all of this proof, that if you decide to turn this man
loose and let him walk away, that your minds will never rest easy. Thank you.

After thoroughly reviewing the prosecutor’s closing argument, we conclude that the prosecutor’s
comment about “reasonable doubt” was not improper. The prosecutor based his comment upon the
definition of “reasonable doubt” found in the jury instructions. The trial court gave the jury the
following instruction regarding reasonable doubt: “ Reasonable doubt is that doubt engendered by
an investigation of all the proof in the case and an inability after such investigation to let the mind
rest easily asto the certainty of guilt. . ..” The Defendant did not object to this jury instruction at
trial. We conclude that the prosecutor’ s comment clearly conforms to this* reasonable doubt” jury
instruction, and the trial court did not abuse its discretion by allowing the prosecutor to make this
comment.

Next, the Defendant contendsthat the prosecutor improperly informed thejury that it did not
matter whether the Defendant committed the murder, as long as the Defendant was “sitting in the
car.” The prosecutor made the following satement in his closing argument:

Any doubt in anybody’'s mind, | submit to you, but that Deborah Graham was
involved in this murder? Any doubt? It's uncontradicted. She told her boyfriend
Marty Giovi of her involvement in thismurder. It’'suncontradicted that she came up
here to Tennessee and went back in that white Buick. And it’s uncontradicted that
thisman camewith her. And there was no other explanation that’s come from that
witness stand asto why hewaswith her. And the only reasonabl e explanation could
be it was to come up here and take care of Aaron Smith. And it didn’'t matter if he
was in there and pulled the trigger, it didn’t matter if he was sitting out in the car.
But he sure as heck wasn’t in Gatlinburg. There' s absolutely no proof onthis stand
coming in here and telling you he was ever in Gatlinburg. . . .

We conclude that the prosecutor’s comment in this instance was not improper. The prosecutor
argued that the Defendant was guilty of first degree murder, whether he* pulled the trigger” or was
“ditting out in the car.” Indeed, such an argument is consistent with the State's theory that the

6The Defendant’s attorney only objected to the prosecutor’'s alleged comments about the Defendant not
testifying and his comments about how the Defendant was guilty, whether he pulled the trigger or wasjust sittingin the
car.
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Defendant conspired with Denice Smith and Deborah Graham to kill the victim because the victim
obtained custody of his children. The State's theory was that the Defendant was criminaly
responsible as a party to first degree murder if the murder was committed by the Defendant’s own
conduct, by the conduct of another for which the Defendant was criminally responsible, or by both.
Thetria court gaveextensiveinstructionsregarding “ criminal responsibility.” We concludethat the
prosecutor’s comment was consistent with the trial court’s jury instructions. Accordingly, we
conclude that the trial court did not abuse its discretion by allowing the prosecutor to make this
comment.

V. Sufficiency of the Evidence

The Defendant contends that the trial court erred when it refused to grant his request for a
judgment of acquittal because the evidence was insufficient to sustain a conviction. When an
accused challenges the sufficiency of the evidence, an appdlate court’s standard of review is
whether, after considering the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond areasonable doubt. Tenn.
R. App. P. 13(e); Jacksonv. Virginig 443 U.S. 307, 324 (1979); Statev. Smith, 24 SW.3d 274, 278
(Tenn. 2000). This rule applies to findings of guilt based upon direct evidence, circumstantial
evidence, or a combination of both direct and circumstantial evidence. State v. Pendergrass, 13
S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-eva uate
the evidence. Statev. Buggs, 995 SW.2d 102, 105 (Tenn. 1999); State v. Matthews, 805 S.W.2d
776, 779 (Tenn. Crim. App. 1990). Nor may this Court substitute itsinferencesfor those drawn by
thetrier of fact from the evidence. Buggs, 995 S.W.2d a 105; Liakasv. State, 286 S.W.2d 856, 859
(Tenn. 1956). Questions concerning the credibility of the witnesses, the weight and value of the
evidence, aswell asall factual issuesraised by the evidence areresolved by thetrier of fact. Liakas,
286 S.W.2d at 859. This Court must afford the State of Tennessee the strongest legitimate view of
the evidence contained in the record, aswell as all reasonable inferences which may be drawn from
theevidence. Statev. Evans, 838 S.\W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against
adefendant removes the presumption of innocence and rai ses apresumption of guilt, the convicted
criminal defendant bears the burden of showing that the evidence waslegally insufficient to sustain
aqguilty verdict. 1d.

Sufficient evidence was presentedin thiscase for arational jury to convict the Defendant of
first degree murder pursuant to Tennessee Code Annotated section 39-13-202. That code section
states: “First degree murder is. (1) A premeditated and intentional killing of another; (2) A killing
of another committed in the perpetration of or attempt to perpetrate any first degree murder, act of
... robbery, burglary, theft, kidnapping . ...” Tenn. Code Ann. 39-13-202. Theevidence presented,
while primarily circumstantial, was sufficient for this conviction.

The two sisters, Denice Smith and Deborah Graham, were heard to say that they wanted
Denice Smith’ shusband killed. Deborah Graham requested that her boyfriend kill Denice Smith’'s
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husband, and Denice Smith inquired about finding someone to kill the victim for her. Denice
Smith’s husband then got custody of their children, and she fled with the children to Florida
whereupon she met with, among others, Deborah Graham and the Defendant in the presence of her
children. Brittany Smith, Denice Smith’s daughter, identified the Defendant in court as the man
present at this meeting and described the Defendant’ s tattoos. A short time after the meeting,
Deborah Graham and the Defendant left in arental car for afew days. Whiledriving thisrental car
on the day of the murder, the Defendant was stopped and cited for speeding in Tennessee. When
Deborah Graham and the Defendant returned to Florida, Brittany Smith heard the Defendant say that
“we've killed someone.” The Defendant pawned jewdry at a pawn shop that was later identified
to be jewelry taken from the victim’ s home. When questioned by police about histrip in the rental
car with Deborah Graham, the Defendant stated that the couple went to Detroit, but according to the
mileage on the rental car, such atrip wasimpossible. However, the mileage on the rental car was
consistent with a round trip to the victim’s home and back to Florida. We conclude that this
circumstantial evidence is sufficient to convict the Defendant of first degree murder.

V1. Trial Court’sIngructions

The Defendant contends that the trial court erred when it instructed the jury by: (1) giving
thejury aflight instruction; (2) instructing the jury on thecriminal responsibility of another; and (3)
improperly stating “if [the Defendant] had been proved guilty say so.”

A. Flight Instruction

The Defendant contends that the trial court erred when it gave a jury instruction on flight
because there was no evidence of flight, rather “the evidence was that [the Defendant] was present
in Tennesseeand removed himself from the State of Tennessee by returning to Miami, Floridawhere
helived. Atalater pointintime, [the Defendant] removed himself from Miami to New Y ork, where
he had previoudly lived.” The Defendant in his brief makes no citations to the record and the issue
is, therefore, waived. Tenn. R. Crim. P. 10(b); seealso Tenn. R. App. P. 27(a)(7). However, even
had the Defendant not waived thisissue, it is without merit.

Thetrid court ingructed the jury that:

Theflight of a person accused of a crimeis a circumstance which, when considered
with all thefactsof the case, may justify aninference of guilt. Flight isthevoluntary
withdrawal of oneself for the purpose of evading arrest or prosecution for the crime
charged. Whether the evidence presented provesbeyond areasonabl e doubt that the
defendant fled is a question for your determination. The law makes no precise
distinction as to the manner or method of flight. It may be open or it may be a
hurried or concealed departure or it may be a concealment within the jurisdiction.
However, it takes both aleaving the scene of the difficulty and a subsequent hiding
out, evasion or concealment in the community or a leaving of the community for
partsunknownto congtituteflight. If flight isproved, thefact of flight alonedoesnot
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allow youto find that the defendant is guilty of the crime alleged. However, since
flight by a defendant may be caused by a consciousness of guilt, you may consider
the fact of flight if flight is so proven together with all of the other evidence when
you decide the guilt or innocence of the defendant. On the other hand, an entirely
innocent person may take flight and such flight may be explained by proof offered
or by the facts and circumstances of the case. Whether there was flight by the
defendant, the reasons for it and the weight to be given to it are questionsfor you to
determine.

This instruction is taken verbatim from the Tennessee Pattern Jury Instructions. See 7 Tenn.
Practice, Tenn. Pattern Jury Inst.—Criminal 42.18 (5th ed. 2000). This pattern jury instructionisa
correct statement of the applicable law and has been previously cited with approval by our court.
See, eq., Statev. Kendricks, 947 S.\W.2d 875, 8385-86 (Tenn. Crim. App. 1996). In order for atrial
court to chargethejury on flight asan inference of guilt, there must be sufficient evidenceto support
suchinstruction. Thereissufficient evidenceto support ajury charge on flight where thereis proof
of “both aleaving the scene of the difficulty and a subsequent hiding out, evasion, or conceal ment
in the community, or leaving the community for parts unknown.” Statev. Burns, 979 SW.2d 279,
289-90 (Tenn. 1998) (quoting Statev. Payton, 782 S.\W.2d 490, 498 (Tenn. Crim. App. 1989)); State
v. Franks, No. W2003-0003-CCA-R3-CD, 2003 WL 22351024 (Tenn. Crim. App., at Jackson, Oct.
14, 2003), perm. app. filed (Nov. 13, 2003).

In the case under submission, there is sufficient evidence for the trial court to instruct on
flight. LaShawn Taylor, the mother of the Defendant’ s son and long-time girlfriend, testified that,
after she and the Defendant were stopped by the police and the Defendant spoke with the police, he
cameto her work place and got her car. Taylor further stated that, at the end of her work day, the
Defendant picked her up and took her to her mother’ shouse. Taylor testified that the Defendant | eft
her at her mother’ s house and said he would be “right back,” but he never returned. The next time
she saw the Defendant wasthe day of trial, but she had spoken with him and told him the police were
looking for him. From this testimony, it is clear that there was proof that the Defendant |eft the
scene of his*difficulty” and did not return, even though he knew that the police were looking for
him. We conclude this evidence was more than sufficient to support the flight instruction.

B. Criminal Respongbility of Another Instruction
The Defendant al so contendsthat thetrial court erred when it instructed the jury on criminal
responsibility of another because “there was simply no evidence to show that [the Defendant] was
involved in the crime in any way.” The Defendant again makes no citations to the record and,
accordingly, the issue is waived. Tenn. R. Crim. P. 10(b); see also Tenn. R. App. P. 27(a)(7).
However, even had the Defendant not waived thisissue, it is without merit.

Thetrid court instructed the jury:
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The defendant is criminally responsible as a party to the offense of Frst
DegreeMurder if the offense was committed by the defendant’ sown conduct, by the
conduct of another for which the defendant is criminally responsible or by both.
Each party to the offense may be charged with the commission of the offense. The
defendant is criminally responsible for an offense committed by the conduct of
another if acting with the intent to promote or assist the commission of the offense
or to benefit in the proceeds or results of the offense the defendant solicits, directs,
aids or attempts to aid another person to commit the offense.

Before you find the defendant guilty of being criminally responsiblefor sad
offense committed by the conduct of another, you must find that all the essential
elements of said offense have been proven by the State beyond a reasonabl e doubt.

This instruction accords with the law of this state. Tenn. Code Ann. 88 39-11-401, -402 (2003).
Criminal responsibility is not a separate crime. State v. Lemacks 996 S.W.2d 166, 170 (Tenn.
1999). “It is solely a theory by which the State may prove the defendant’s guilt of the alleged
offense, . . . based upon the conduct of another person.” 1d. To becriminally responsiblefor the acts
of another, thedefendant must “*in someway associ ate hi mself with theventure, act with knowledge
that an offense is to be committed, and share in the crimina intent of the principle in the first
degree.’” Statev. Maxey, 898 S.W.2d 755, 757 (Tenn. Crim. App. 1994) (quoting Hembreev. State,
546 S.W.2d 235, 239 (Tenn. Crim. App. 1976)); see State v. Phillips, 76 SW.3d 1, 9 (Tenn. Crim.
App. 1999).

In the case under submission, it is clear that the evidence was sufficient for thetrial court to
instruct the jury on crimind respongbility. While it was unknown who fatally shot the victim
because there were no eyewitnesses to the crime, the circumstantial evidence showed that the
Defendant actively participated in the crime. First, the Defendant drove Deborah Graham in the
vehiclewhile in Tennessee, as evidenced by his speeding ticket. Second, Brittany Smith heard the
Defendant say, “We' vekilled someone.” Thisevidence was sufficient to warrant an instruction on
criminal responsibility.

C. Instruction on Return of Jury’sVerdict

The Defendant also contendsthat thetrial court erred when it instructed thejury onthereturn
of the jury’sverdict. Initsentirety, the Defendant’s brief states:

[The Defendant] insists that the trial court erred in giving an instruction as to what
todoif thejury found him guilty, but not stating in that same instruction what to do
if the jury found him not guilty. “It isthe duty of thetrial court to give a complete
charge of the law applicable to the facts of the case.”
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The Defendant again makes no citations to the record and, accordingly, the issueiswaived. Tenn.
R. Crim. P. 10(b); seeaso Tenn. R. App. P. 27(a)(7). However, even had the Defendant not waived
thisissue, it iswithout merit.

Thetrial court instructed the jury asfollows:. “If [the Defendant] hasbeen proved guilty, say
s0, keeping constantly in mind that it would violate your sworn duty to base any verdict on anything
but the evidence and the law in this particular case.” Thetrial court also instructed the jury that:

As| told you before at the very beginning of this case, it isn’t a question of whether
the State of Tennessee wins or loses a case, because ladies and gentlemen, our state
aways wins when justice is done regardess of whether the verdict of the Jury is
guilty or not.

We concludethat, from these instructions, the jury was clearly awvare of its duty and wasin no way
encouraged by the trial court’ sinstructions to return a guilty verdict. Therefore, we conclude that
thisissue is without merit.

V1. Witnessesin Courtroom

The Defendant contendsthat thetrial court erred whenit allowed “ Cletus Smith’ and Robert
Cadwell toremaininthe courtroom during thetrial.” However, the Defendant does not provide any
citationsto the record or to any legal authority to support his contention. Therefore, we find that he
waived thisissue on apped. Tenn. R. Crim. P. 10(b); seealso Tenn. R. App. P. 27(a)(7). Further,
this issue is simply without merit. Cleta Smith was the victim’'s mother, and the prosecution
designated her as a party for the victim. Tennessee Rule of Evidence 615, which alows for the
exclusion of witnesses at trial, clearly states that “this rule does not authorize exclusion of . . . a
person designated by counsel for a party that is not anatural person.” The other witnessto which
the Defendant objects is Robert Caldwell, the investigating officer. Caldwell was excluded from
trial, but the Defendant objects to his being allowed to sit at the prosecutor’ s table during voir dire
when he was “not the prosecutor.” The Defendant has cited no legal authority for his position and
it is simply without merit.

Accordingly, we find that there was no reversible error in the judgments of the trial
court and the trial court is, therefore, AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE

7We assume that the Defendant is referring to the victim’s mother Cleta Smith as there is no evidence of a
“Cletus Smith” present at trial.
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