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OPINION

Factual Background

At the time the offense occurred, Al Watson, a detective with the Lavergne Police
Department, performed reverse drug operations on a routine basis. As part of each reverse drug



operation, Detective Watson employed a“source”* to identify people interested in buying drugs.
Once the source identified the interested party and gave them Detective Watson's contact
information, Detective Watson attempted to set up adeal in which the interested party purchased
drugs from him or another officer. The sources used by the Lavergne Police Department were
instructed not to carry weapons, possess or use drugs, coerce people, or becomeinvolvedincriminal
activity. Sources were generdly paid apercentage based upon the quantity of drugs purchased in
any deal that was consummated as aresult of the information they provided to the Lavergne Police
Department.

In September of 1999 Detective Watson was contacted by one of his sources with
information about a person who might beinterested in purchasing some cocaine. Detective Watson
had never used this particular source as an informant. The source told Detective Watson that the
potential buyer’ snamewas“Freddie” and that he worked at abody shop on Trinity Lane. Detective
Watson instructed the source to give “Freddie” his phone number.

Sometime soon thereafter, the source approached the gopellant at his place of employment,
Handy Man Body Shop, and informed him that if he was interested, he knew someone who had
cocaine available for purchase. The source provided the appellant with Detective Watson's
telephone number.

Detective Watson contacted the Metro Police Department to inform them of the potential
drug transaction because the shop was located within Metro’ s jurisdiction. Metro agreed to work
with Detective Watson. Metro Detective Gene Donegon informed Detective Watson that the owner
of the shop, Jackie Riggsbee, was recently arrested for purchasing alarge quantity of pain killers.
Incident to the arrest, Metro aso recovered a half kilogram of cocaine from Mr. Riggsbee's
residence.

Detective Watson called the appellant at the shop. The appellant told Detective Watson that
he did not like to talk on the phone, so the two arranged to meet at the shop in September of 1999.
Detective Watson testified that he made arrangements to wear a“body wire” to the meeting. The
wire was monitored by the Metro Police Department. The appelant “basically checked [Detective
Watson] out” and dluded to the fact that his“boss” still had some cocaineleft and did not need any
at that time. Mr. Riggsbee was at the shop when Detective Watson met with the appellant.

Detective Watson and the appellant talked a few times on the phone during September and
early October. Sometime in October, Detective Watson had surgery and was on leave from work.
During thistime, he was given anew cell phone and new phone number. Detective Watson did not
provide the appellant with his new phone number until January of 2000, after the source informed
Detective Watson that the appellant was looking for him. Detective Watson instructed the source

1Detective Watson defined a source as “someone who provides you with information.” He distinguished a
source from an “informant” because the informant is normally a person used to “make purchases.”
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to give theappellant the new phone number; he monitored the phone call between the source and the
appellant.

Theappel lant called Detective Watson sometimein mid-January. Detective Watson testified
that the appellant wanted a price quote for four or five kilograms of cocaine. Theappellant testified
that he thought he was to meet Detective Watson at four or five 0’ clock to purchase one kilogram
of cocaine, not four to five kilogramsof cocaine. Detective Watson told the appellant that hewould
call him back in twenty minutes with a price for the cocaine. Detective Watson informed the
appellant that the cocainewould sell for about $20,000 akil ogram and that it woul d take afew days
to pick up the drugs. Detective Watson testified that he delayed the transaction afew days in order
to give the appellant a chance to back out of the deal. He called the appellant back later and raised
the price of the cocaineto $20,500 akilogram. Theappellant agreed tothedeal, casually mentioning
his“boss man” during the conversation with Detective Watson, and the two planned to meet at the
McDonald' s Restaurant on Trinity Lane in Nashville on January 20, 2000.

Detective Watson met the appellant at the McDonald’ s Restaurant. He had five kilograms
of cocainein histrunk for the sale. Detective Wason showed the cocai ne to the appellant and gave
him aknifetotestit. The appellant tested the cocaine and told Detective Watson that he had to go
back to the shop to get the money. Detective Watson gave the appellant fifteen minutes to return
with the money.

Detective Mike Clark with the Metro Police Department observed the appellant leaving the
restaurant. He followed the appellant to the body shop and back to the restaurant. He noticed that
two cars left the shop and headed back toward the restaurant. The second car, driven by Robert
Richard Spurlock, Jr., parked at a gas station facing the restaurant.

The appellant returned within fifteen minutes with a box containing $20,500. Detective
Watson told the appellant at that time that the deal was off because he was expecting to sell four to
five kilograms to the appellant. The appelant told the Detective that he had to have the cocaine.
At that time, Detective Watson received a call from the Metro Officers who were monitoring the
deal. They instructed the detective to go ahead with the transaction as planned. Detective Watson
agreed to sell the appellant one kilogram of cocaine. The two walked to the trunk of the vehicle
where the Detective opened the trunk, and the appellant picked up the bag containing the cocaine.
Detective Watson gavethe arrest signal and officersmoved in and arrested the gppellant on the spot.
The appellant’ s co-defendant, the driver of the second vehicle, was al so arrested following the drug
transaction.

The appellant was indicted by a Davidson County Grand Jury of conspiracy to possesswith
the intent to deliver three hundred (300) grams or more of a substance containing cocaine on July
17, 2000. A jury trial was hed on December 3-5, 2001.

At the trial, the appdlant testified that one of his long-time friends, Michael Dickson, first
gave him Detective Watson's telephone number after offering to sell him stolen Corvettes and
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VCRs. The appellant stated that Mr. Dickson first tried to persuade Mr. Riggsbee to purchase
cocaine. The appellant admitted that he asked Mr. Riggsbee if he was interested in the possible
cocaine purchase.

The appellant testified that he agreed to meet with Detective Watson only to “blow off” Mr.
Dickson. At the meeting in September, he told Mr. Dickson that Mr. Riggsbee did not need any
cocaine at that time. The appellant testified that Mr. Dickson repeatedly cameto the shop. He also
stated that it was never hisintention to get involved in a drug transaction. However, he owed Mr.
Riggsbee money for legal fees and testified that Mr. Riggsbee wanted him to be the middiemanin
the drug deal as away of repaying him. The appellant stated that he became involved in the drug
transaction to make Mr. Dickson happy and get Mr. Riggsbee off his back. The appellant also
admitted that he used and tasted cocaine on severd occasionsin the past.

After hearing the testimony at trial, the jury returned a verdict of guilty on the charge of
conspiracy to possess with the intent to deliver three hundred (300) grams or more of a substance
containing cocaine. A sentencing hearing took place on May 8, 2002, and the trid court sentenced
theappel lant to twenty-one (21) yearsasaRange | Standard Offender and fined theappel lant $2,000.

On appeal, the appellant argues that: (1) thetrial court erred by failing to grant the motion
for judgment of acquittal; (2) thetrial court erred by failing to grant the motion to dismiss for lack
of aspeedy tria; (3) the evidence was insufficient to sustain the conviction; (4) thetrial court erred
by allowing the appellant’ s manslaughter conviction to be used for impeachment; and (5) the trial
court failed to consider appropriate mitigating factorsand failed to order alternative sentencing. The
State argues that none of the appellant’s clams merit relief. After reviewing the record, we affirm
the judgment of thetrial court.

Speedy Trial

The appellant first claims that the trial court erred by failing to grant his motion to dismiss
for lack of a speedy trial. Specifically, the agppellant notes that he was arrested in January of 2000
and thetrial did not occur until December of 2001. He allegesthat he was prejudiced as aresult of
the delay because one of hiswitnesses died, he was unable to meet with the Parole Board to obtain
release on an unrel ated charge, and helost favorabl e sentencing alternatives. The State countersthat
there was no prejudice to the appellant because the reason for the delay resulted from the State’'s
attempts to facilitate the effective prosecution of the case and because the gppellant failed to
demonstrate that he was deprived of hisright to speedy trial. Thus, the State argues that the trial
court’ s decision to deny the motion to dismiss should be affirmed.

The United States and Tennessee Constitutions guarantee the criminal defendant the right
toaspeedytrial. U.S. Const. amend VI; Tenn. Const. art. |, 8§ 9; Statev. Utley, 956 S.W.2d 489, 492
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(Tenn. 1997). Theright to aspeedy trial isalso statutory in Tennessee. See Tenn. Code Ann. § 40-
14-101. In addition, the Tennessee Rules of Criminal Procedure provide for the dismissal of an
indictment, presentment, information or criminal complaint “[i]f there is unnecessary delay in
presenting the charge to a grand jury against a defendant who has been held to answer to the trial
court, or if thereisunnecessary delay in bringing adefendant totrial ....” Tenn. R. Crim. P. 48(b).

The Tennessee Supreme Court has stated that “formal grand jury action or the actual
restraints of an arrest are required” to trigger speedy trial analysis. Utley, 956 SW.2d at 493. This
isbecause“it is at this stage of arrest and grand jury action that the significant interests served by
the right to a speedy trial are most directly implicated: the protection against oppressive pre-trial
incarceration and the reduction of anxiety and concern caused by unresolved charges.” Id.

Under Utley itisclear that the appellant’ sright to aspeedy trial wasimplicated at aminimum
when the grand jury returned the indictment in July of 2000. However, formal proceedings against
the appellant had begun in January of 2000 after hisarrest, and the appel lant’ sright to a speedy trial
wastriggered at that time. Thetria beganin December of 2001, adelay of approximately two years
in bringing the defendant to trial.

When an accused seeks the dismissal of charges based upon the denid of the constitutional
right to a speedy trid, the accused must establish a period of delay that is *presumptivey
prejudicial.” Statev. Jefferson, 938 SW.2d 1, 12 (Tenn. Crim. App. 1996) (citing Doggett v. United
States, 505 U.S. 647, 651 (1992) ; Barker v. Wingo, 407 U.S. 514, 530 (1972)). The length of the
delay is dependent upon the peculiar circumstances of each case, and the delay that can be tolerated
for “an ordinary street crime” is generally much less than for a serious, complex felony charge.
Barker, 407 U.S. at 530-31. A delay of oneyear or longer marksthe point at which courts deem the
delay unreasonable enough to trigger further inquiry. Doggett, 505 U.S. at 652 n.1; Utley, 956
SW.2d at 494. If thisthreshold is crossed, abalancing test determines the merits of the speedy trial
issue. In State v. Bishop, 493 SW.2d 81, 83-85 (Tenn. 1973), the Tennessee Supreme Court
recognized and adopted the baancing test the United States Supreme Court set forth in Barker in
which four factors must be balanced. Thefactorsare: (1) the length of the delay; (2) the reasonsfor
the delay; (3) theaccused's assertion of theright to speedy trial; and (4) the prejudice resulting from
the delay. Barker, 407 U.S. a 531; Bishop, 493 SW.2d at 83-84.

This court also recognizes that findings of fact by the trial judge are presumed correct and
may only be overcome by a preponderance of the evidence contrary to that finding. Tenn. R. App.
P. 13(d). The Tennessee Supreme Court has held that “[g]uestions of credibility of the witnesses,
theweight and val ue of theevidence, and resol ution of conflictsinthe evidence are mattersentrusted
to thetrial judge asthe trier of fact.” State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996). The party
prevailing at thetrial court level isentitled to the*® strongest | egitimate view of theevidence” aswell
as “al reasonable and legitimate inferences that may be drawn from that evidence.” 1d.



(1) The Length of the Delay

As noted above, a delay of one year or longer “marks the point at which courts deem the
delay unreasonable enough to trigger the Barker inquiry.” Doggett, 505 U.S. a 652 n.1; see aso
Utley, 956 SW.2d at 494. The delay in this case was over one year and, therefore, meets the
threshold for consderation of the other factors. We find that thisfactor weighsin the appellant’s
favor.

(2) The Reason for the Delay

Reasonsfor the delay of prosecution fdl withinfour categories: (1) intentiona delay to gain
atacticd advantage over the defense or delay designed to harass the defendant; (2) bureaucratic
indifference or negligence; (3) delay necessary to the fair and effective prosecution of the case and
(4) delay caused, or acquiesced in by the defense. State v. Wood, 924 SW.2d 342, 346-47 (Tenn.
1996).

Inthiscase, the appellant claimsthat the delay was* dueto the prosecution’ sattempt to attain
[sic] atactical advantage by bettering their position to compel cooperation by a co-defendant” and
“bureaucraticindifference.” The Statefiled amotionto continuethe caseon March 9, 2001, because
the co-defendant, Mr. Riggsbee, as part of aguilty plea, agreed to testify against the appellant. Mr.
Riggsbee evidently falsely represented facts to the prosecutor and, as a result, a superseding
indictment was filed on March 23, 2001, listing Mr. Riggsbee as aco-defendant. The State argues
that their actionswhich contributed to thedel ay were based on their attemptsto effectively prosecute
thecase. Weagree. “Thethird type of delay is, by definition, justifiable and isnot weighed against
either party.” Wood, 924 SW.2d at 347.

(3) The Accused Assertion of the Right to a Speedy Trial

The Tennessee and United States Supreme Court have both recognized that “ an accused who
isunaware that chargesare pending against him or her, asis often the case where an indictment has
been sealed and not served, cannot be penalized for hisor her fallureto assert the speedy trial right.”
Wood, 924 S \W.2d at 351 n.13 (Tenn. 1996) (citing Doggett, 505 U.S. at 652-54).

Both parties herein agree that the gppellant asserted hisright to aspeedy trial. However, the
appellant was aware of the charges and the indictment and did not file a motion to dismiss the
indictment until August 10, 2001, some nineteen (19) months after his arrest and only four months
prior totrial. The appdlant clamson appeal that he asserted hisright to aspeedy trial “asearly as
July of theyear 2000 when he filed amotion to dismissthe chargesfor failure of the Stateto proceed
inatimely fashion.” Thetechnical record, however, does not include a motion to dismiss prior to
that filed on August 10, 2001. Wefind that the appellant acquiesced in the delay by failing to assert
his right to a speedy trial until some nineteen (19) months after the indictment was issued. This
factor must weigh in favor of the State.



(4) Prejudice

Thefinal factor to be reviewed in determining whether a defendant’ s right to aspeedy tria
has been violated iswhether the defendant has been prejudiced dueto thedelay. Wood, 924 SW.2d
at 348; Bishop, 493 S\W.2d at 84. Thisfind factor isalso the most important of the four balancing
factors. Wood, 924 S.W.2d at 348. In determining thisremaining factor, we focuson (1) any undue
and oppressive incarceration, (2) the anxiety accompanying a public accusation, and (3) any
impairment of the defendant’ s ability to prepare his defense. Bishop, 493 SW.2d a 85; State v.
Kolb, 755 S\W.2d 472, 475 (Tenn. Crim. App. 1988). In applying the third of these consderations,
theimpairment of defense, the Tennessee Supreme Court and the United States Supreme Court have
acknowledged:

[ITmpairment of one’ sdefenseis the most difficult form of speedy trial prejudice to
prove because time's erosion of excul patory evidence and testimony can rarely be
shown. ... [E]xcessive delay presumptively compromises the reliability of atrial
in ways that neither party can prove or, for that matter, identify. While such
presumptive prejudice cannot alone carry a Sixth Amendment claim without regard
to the other Barker criteria, it ispart of the mix of relevant facts, and itsimportance
increases with the length of the delay.

Wood, 924 S.W.2d at 348 (citing Doggett, 505 U.S. at 655) (citations omitted).

Inthiscase, theappellant contendsthat he wasprejudiced by thedel ay becausehewas unable
to adequately assist in his defense, lost favorable sentencing options, and was unable to meet with
hisparoleofficer. Theappellant arguesthat he wasthe mog qualified person to assist in hisdefense
and because he was incarcerated, it was impossible for him to “remember the whereabouts of
witnesses and to discuss the occurrence leading up to the events which gave riseto these charges.”
It isunclear from the appdlant’s argument how the appellant’ s ability to prepare a proper defense
was prejudiced, merely due to hisincarceration. Furthermore, it is unclear how the appellant was
prejudiced by not being alowed to meet with his parole officer in atotally unrelated case. Even
though the appellant argues that he could have received a sentence tha “was at least patially
concurrent to the one he was serving,” it is unclear how the appellant lost favorable sentencing
options. We conclude that the appellant herein has not demonstrated that he was pregudiced by the
delay and that overall the Barker factors weigh in favor of the State. Thus, the trial court properly
denied the motion to dismiss for lack of a speedy trial.

Sufficiency of the Evidence

When adefendant challenges the sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by ajury and
“approved by the trial judge, accredits the testimony of the” State’s witnesses and resolves all
conflictsin thetestimony in favor of the State. State v. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994);
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Statev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, athough the accused isoriginally doaked
with a presumption of innocence, thejury verdict of guilty removesthis presumption “and replaces
it with one of guilt.” Statev. Tugale 639 S.W.2d 913, 914 (Tenn. 1982). Hence, on appeal, the
burden of proof restswith the defendant to demonstrate the insufficiency of the convicting evidence.
Id. Therelevant quegtion the reviewing court must answer iswhether any rationd trier of fact could
havefound the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 SW.2d at 75. In making thisdecision, we areto accord the State “the
strongest legitimate view of the evidenceaswell asall reasonable and legitimate inferencesthat may
be drawn therefrom.” See Tugdle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsidering the evidencewhen evaluating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by thetrier of
fact from circumstantial evidence.” Matthews, 805 S.W.2d at 779.

In the case herein, the appellant was charged with conspiracy to deliver over three hundred
(300) grams of cocaine. The appellant challenges the sufficiency of the evidence on apped.
Specifically, the gppellant argues that the evidence is insufficient to substantiate a finding of guilt
because “the State failed to prove each and every element of the charged offenses’ and thus failed
tomeetitsburden. The Statearguesthat based on the evidenceajury could reasonably concludethat
the appellant committed the offense.

To convict the appellant of conspiracy to deliver cocaine, the Statewasrequired to provethat
the appellant conspired to knowingly possess a controlled substance with intent to deliver the
controlled substance. Tenn. CodeAnn. 8§ 39-17-417(a)(4). The offenseof conspiracy iscommitted
when “two (2) or more people, each having the culpable mental state required for the offense which
Is the object of the conspiracy and each acting for the purpose of promoting or facilitating
commission of an offense, agree that one (1) or more of them will engage in conduct which
constitutes such offense.” Tenn. Code Ann. § 39-12-103.

The proof introduced at trial, including the testimony of the appellant, established that the
appellant owed Mr. Riggsbee money and agreed to be the middleman in the drug deal as a way of
repaying him. During conversations with Detective Watson, the appellant referred to his“boss” or
“boss man,” which Detective Watson assumed to be Mr. Riggsbee, the owner of the shop. The
appellant himself testified that he agreed to purchase akilogram of cocaine from Detective Watson
at the McDonad' srestaurant, that after testing the cocaine he went to the shop to get the money and
tell Mr. Riggsbee that the cocaine was “good” and that he took $20,500 back to the McDonald’s



restaurant to give to Detective Watson in exchange for the cocaine. We conclude that there was
sufficient evidence to support the conviction.?

Admissibility of Mandaughter Conviction

During thetrial and immediately prior to the gopellant’ stestimony, counsel for the appellant
made a motion to exclude evidence of the appellant’ s conviction for voluntary manslaughter on the
basisof Rule 403 of the Tennessee Rules of Evidence becausethe prejudicial impact of theevidence
outweighed the probative value. Initially, thetrial court agreed to take the matter under advisement
until cross-examination. On direct examination, counsel for the appellant asked the appellant
whether he had “ever been convicted of a drug offense.” The appelant answered tha he had not.
Prior to cross-examination, counsel for the State requested a jury-out hearing where he argued that
counsel for the appellant had “ opened the door” to evidence of the appellant’ s character and that as
a result, he should be able to utilize evidence of the appellant’s conviction for voluntary
manslaughter to impeach the appellant’ scredibility. Thetrial judge determined at that time that the
conviction was inadmissible based on Rule 403 of the Tennessee Rules of Evidence. Then, the
following exchange took place between counsd for the State and the appellant during cross-
examination:

Counsel: No, no, no. Listen to my questions. | asked you, have you ever seen
cocaine and you said, yes, on tv. And now you say yes, in redl lifel have?
Appellant: Yes, sir, inreal lifel have.

Counsel: Okay. But why did you tell mejust aminute ago - - Why did you dodgethe
guestion by saying on tv?

Appellant: My mind is spinning too fast.

Counsel: Well, let’s slow it down.

Appellant: Okay.

Counsel: What is making your mind spin so fast here today?

Appéllant: | don’t know, I’'m not used to this sir.

Counsel: I'm sorry?

Appellant: I'm not used to this.

Counsel: Well, not used to what, sir?

Appellant: Being in a courtroom and being examined?

2The appellant also arguesthat the trial court erred by failing to grant the motion for judgment of acquittal when
thetrial court allowed the appellant to raise the defense of entrapment and the State did not rebut any of the appellant’s
testimony. Specifically, the appellant claimsthat his own testimony shows that he was repeatedly contacted by the source
to consummate the drug transaction, that he had no intentions of gettinginvolved in adrug transaction, and that the State
failed to rebut his testimony. The State contends that there was no evidence of entrapment because the appellant was
predisposed to commit the crime and that the mere fact that Detective Watson furnished drugsto the appellant by means
of asale does not support the existence of entrapment as a matter of law. A motion for judgment of acquittal requires
that the trial court determine the sufficiency of the evidence. Tenn. R. Crim. P. 29(a). For the same reasons we conclude
that the evidence was sufficient to support the appellant’s conviction, we also conclude that the trial court did not err
when it failed to grant the motion for judgment of acquittal on grounds of entrapment.
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At that time, the trial court sua sponte asked the jury to exit the courtroom. Thetria judge
pointed out that the appellant had been in court at |east thirteen timesand then ruled that counsel for
the State could question the appellant about the manslaughter conviction, in effect determining the
conviction admissible. Counsel for the State proceeded to question the appellant briefly about the
existence of the manslaughter conviction once the jury returned to the courtroom.

On appeal, the appellant argues that “the trial court erred in allowing the evidence in
contravention of Rule 403 of the Tennessee Rules of Evidence” and “such error cannot be said to
be harmless beyond a reasonable doubt.” The State counters that the trial court did not err in
allowing the evidence of the prior conviction for purposes of impeachment. In the alternative, the
State argues that even if the trial court erred by allowing the conviction to come into evidence, the
error was harmless.

Pursuant to Rule 609 of the Tennessee Rules of Evidence, the credibility of the defendant
may be attacked by presenting evidence of prior convictionsif certain conditions are met. Frst, if
the witness to be impeached is the accused, the State must give notice prior to trid of itsintent to
utilize the conviction for impeachment purposes and upon request, the court must determine the
admissibility of an eligible conviction by deciding whether the probative value of aprior conviction
on theissue of credibility outweighsitsunfair prejudicial effect onthe substantiveissues. Tenn. R.
Evid. 609(a)(3). The convictions must be punishable by death or imprisonment over one year or
must involve a crime of dishonesty or a false statement. Tenn. R. Evid. 609(a)(2). Also, the
impeaching conviction’s probative value on credibility must outweigh its unfair prejudice. Tenn.
R. Evid. 609(a)(3). A trial court should consider the similarity between the crime in question and
the underlying impeaching conviction, as well as the rd evance of the impeaching conviction with
respect to credibility. Statev. Farmer, 841 S.W.2d 837, 839 (Tenn. Crim. App. 1992). If “the prior
conviction and instant offense are smilar in nature the possible prejudicial effect increases greetly
and should be more carefully scrutinized.” Longv. State, 607 S.W.2d 482, 486 (Tenn. Crim. App.
1980). A trial court’sruling under Rule 609 will not be reversed absent an abuse of discretion. See
Johnson v. State, 596 SW.2d 97, 104 (Tenn. Crim. App. 1979).

Furthermore, Tennessee Rule of Evidence 404(a), which addresses the admissibility of
character evidence, provides:

(@) . . . Evidence of a person’s character or atrait of character is not admissible for
the purpose of provingaction in conformity with the character or trait on aparticular
occasion, except:

(1) . . . Evidence of a pertinent character trait offered by the accused or by the
prosecution to rebut the same.

Tenn. R. Evid. 404(a)(1). Thetreatise Tennessee L aw of Evidence elaborates on this exception to
thegeneral ban on character evidence of the accused, explaining that Rule404(a)(1) embodiesavery
important exception to this general bar on the admissibility of character evidence of the accused.
Neil P. Cohen, et a., Tennessee L aw of Evidence § 4.04(4)(a) (4th ed. 2000). Thisexception allows
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admission of character evidencewhen theaccused “ opensthedoor” by introducing evidenceto prove
a“pertinent” character trait, inevitably to demonstrate hisor her own good character. 1d. However,
theaccusedisonly dlowedtointroduceevidenceof a“ pertinent” character trait, meaning acharacter
trait at issueinthetrial. 1d. § 4.04(4)(b). For example, the accused’ s character for honesty would
be a pertinent character trait if he or she were charged with embezzlement. 1d. Once the accused
introduces evidence of his or her own good character, the state may also address the issue of the
accused’s character in order to prevent the trier of fact from receiving a one-sided view of the
defendant’ s character. 1d. § 4.04(4)(a). Furthermore, the defendant’ s proof under Rule 404(a)(1)
islimited to reputation and opinion evidence only. 1d. § 4.04(4)(c). However, under Rule 405(a),
the state may introduce evidence of specific instances of conduct when cross-examining a defense
witness in response to the presentation by the accused of this reputation or opinion character
evidence. Id.

In this case, the appellant does not actually contend that the procedural requirements of the
Tennessee Rule of Evidence 609 were unfulfilled. Although we acknowledge that the State failed
to satisfy the actuad notice requirement of Rule 609(a)(3), we find this issue waived by the
appellant’ sfailluretoraiseit inamotion for new trial. Tenn. R. App. P. 3(e). Seeaso Statev. Burl
Lakins, No. 32, 1991 WL 84947, at *3 (Tenn. Crim. App. at Knoxville, May 24, 1991).2 Thus, at
thispoint our task isonly to determine whether thetrial court’ sdecision to admit the evidenceof the
appellant’s manglaughter conviction was proper under Tennessee Rule of Evidence 609 and the
“open door” doctrine discussed above.

In beginning our analysiswe noteinitially that generally, the decision asto whether to admit
evidencein atria isleft to the discretion of thetrial court. State v. Hutchinson, 898 S.W.2d 161,
172 (Tenn. 1994).

In the instant case, in response to a question posed by defense counsel during direct
examination, the appellant testified that he had never been convicted of adrug offense. On cross-
examination, the appellant claimed that he was “ not used to” being cross-examined. Accordingly,
through thistestimony, we find that the appel lant opened the door to theissue of pertinent character
traits, i.e., that he was a good citizen and that his inconsistent answers on cross-examination were
due to his unfamiliarity with the criminal justice system. Thetrial court ruled that the conviction
could be used to impeach the appellant’ s testimony only after the appellant opened this door. The
trial court considered the arguments of counsel on two separate occasi ons and weighed the probative

3I ncidentally, this Court has held that thefailure of the State to comply with the procedural requirementsof Rule
609 was harmless error when the appellant was unprejudiced by the lack of notice. See, e.q., State v. Barnard, 899
S.W.2d 617, 622 (Tenn. Crim. App. 1994); State v. Andre D. Kimbrough, No. M2001-02149-CCA-R3-CD, 2002 WL
31694496, at *5 (Tenn. Crim. App. at Nashville, Dec. 3, 2002); State v. Dean Byard, No. M2000-01410-CCA-R3-CD,
2001 WL 1502658, at *5 (Tenn. Crim. App. at Nashville, Nov. 27, 2001) ; Statev. Antonio Kendrick, No. 02-C-01-9604-
CRO00121, 1997 WL 686266, at *3 (Tenn. Crim. App. at Jackson, Nov. 5, 1997) (perm. to appeal denied Jul. 13, 1998);
State v. James Edward French, No. 03C01-9503-CR-00096, 1996 WL 138289, at *7 (Tenn. Crim. App. at Knoxville,
Mar. 28, 1996) (perm. to appeal denied Oct. 28, 1996); Burl Lakins, 1991 WL 84947, at * 3.
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value and prejudicial impact of the conviction. Under these circumstances, we cannot concludethat
thetrial court abused its discretion. Thisissue iswithout merit.

Failure to Consider Mitigating Factors

Theappellant challengesthetrial court’ sfailureto consider certain mitigating factorswhich
he aleged were appropriae in determining the appellant’s sentence. Specifically, the appellant
argues that the trial court’s failure to consider these mitigating factors “constitutes error and the
appellant’s sentence should be modified accordingly.” The State argues that the trial court
considered the mitigating factors and found that they did not apply.

“When reviewing sentencing issues. . . , the appellate court shall conduct a de novo review
on the record of such issues. Such review shall be conducted with a presumption that the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
40-35-401(d). “However, the presumption of correctnesswhich accompaniesthetrial court’ saction
is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and all relevant facts and circumstances.” State v. Ashby, 823 S.\W.2d 166,
169 (Tenn. 1991). In conducting our review, we must consider the defendant’s potential for
rehabilitation, the trial and sentencing hearing evidence, the pre-sentence report, the sentencing
principles, sentencing alternative arguments, the nature and character of the offense, the enhancing
and mitigating factors, and the defendant’ s statements. Tenn. Code Ann. 88 40-35-103(5), -210(b);
Ashby, 823 SW.2d at 169. We are to also recognize that the defendant bears “the burden of
demonstrating that the sentence isimproper.” Ashby, 823 S.W.2d at 169.

Turning more specifically to thefactsof this case, the defendant was convicted of conspiracy
to possess with intent to deliver three hundred (300) grams or more of a substance containing
cocaine. Sincethisisan A felony, the starting point for sentencing determinationsis the middle of
the range. See Tenn. Code Ann. 8§ 40-35-210(c). It is undisputed that the appellant was a Range |
offender; thus, twenty years is the mid-point against which the trial court must balance any
mitigating and enhancement factors.

In balancing these concerns, atrid court should start at the presumptive sentence, enhance
the sentence within the range for existing enhancement factors, and then reduce the sentence within
the range for existing mitigating factors. Tenn. Code Ann. 8§ 40-35-210(e). No particular weight
for each factor is prescribed by the statute. See Statev. Santiago, 914 SW.2d 116, 125 (Tenn. Crim.
App. 1995). The weight given to each factor is left to the discretion of the trial court aslong as it
comports with the sentencing principles and purposes of our code and as long as its findings are
supported by the record. 1d.

The appellant argues that the trial court should have considered the following mitigating
factorsenumerated in Tennessee Code Annotated section 40-35-113: (1) the criminal conduct of the
appellant neither caused nor threatened seriousbodily injury; (2) substantial groundsexisted tending
to excuse or justify the appellant’s criminal conduct, though failing to establish a defense; (3) the
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appellant played a minor role in the commission of the offense; (4) the appellant was motivated by
adesireto provide necessitiesfor hisfamily or himself; and (5) the appellant, although guilty of the
crime, committed the offense under such unusual circumstances that it is unlikely that a sustained
intent to violate the law motivated his conduct.

In imposing the appellant’ s sentence on the charge of conspiracy to possess with intent to
deliver three hundred (300) grams or more of a substance containing cocaine, the tria court found
that the only enhancement factor to apply was Tennessee Code Annotated section 40-35-114(13)
(2000),* astherewas“no question that . . . [the appellant] was on bond for an offense at thetime this
offensewascommitted.” Thetrial court sentenced the appellant to apresumptive sentence of twenty
years for the charge of conspiracy to possess with intent to deliver three hundred (300) grams or
more of a substance containing cocaine and enhanced that sentence to twenty-one years after
applying the applicable enhancement factor. The trial court stated that it looked at all of the
mitigating factors presented by the appellant and found they did not apply.

The appellant now claims that the trial court erroneously failed to consider the following
mitigating factors: (1) the criminal conduct of the appellant neither caused nor threatened serious
bodily injury; (2) substantial grounds existed tending to excuse or justify the appellant’s criminal
conduct, though failing to establish a defense; (3) the appellant played a minor role in the
commission of the offense; (4) the appellant was motivated by adesireto providenecessitiesfor his
family or himself; and (5) the appellant, although guilty of the crime, committed the offense under
such unusual circumstancesthat it isunlikely that a sustained intent to violate the law motivated his
conduct. Tenn. Code Ann. § 40-35-113.

In our view, these factorswere not shown by the appellant to be applicable. Thefactsdo not
suggest that the appel lant played a minor role in the commission of the offense. See Tenn. Code
Ann. § 40-35-113(4). He was the one who set up the deal with Detective Watson and brought the
money to the McDonald’ sRestaurant to compl etethetransaction. Theappellant wastheonly person
who conversed directly with Detective Watson about the drug transaction. The appellant admitted
that he freely got involved in the drug deal to pay back a debt to his boss, Mr. Riggsbee. The
appellant claims that he was motivated by a desire to provide necessities for himself and that
substantial grounds existed tending to excuse or justify his criminal conduct; he asserted that he
becameinvolvedinthedrug deal inorder to repay Mr. Riggsbeefor the money he borrowed for legal
fees and that he was scared of Mr. Riggsbee. See Tenn. Code Ann. 88 40-35-113(3) & -113(7).
However, the appellant admitted that he voluntarily became involved in the transaction. The
appellant also claimsthat he committed the off ense under theunusual circumstances of entrapment,
but we have determined that the trial court properly denied the motion for judgment of acquittal

42002 T ennessee Public Acts, Chapter 849, section 2(c), which became effective after the appellant’ strial in
this matter added subsection (1) to Tennessee Code Annotated section 40-35-114, relating to acts of terrorism, and
redesignated former subsections (1) to (22) as (2) to (23). Therefore, the appellants complaint as to the trial court’s
application of enhancement factor (13) corresponds to the redesignated subsection of (14). However, because the
application of the enhancement factor in this case occurred prior to the addition of the new subsection (1), we will refer
to the enhancement factor by its old designation.
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based on entrapment, because the evidence did not substantiate such aclaim. See Tenn. Code Ann.
8 40-35-113(11). Finally, the appellant claims that his crimina conduct neither threatened nor
caused serious bodily injury. See Tenn. Code Ann. § 40-35-113(1). While we agree that the
appellant’ s conduct did not cause serious bodily injury and probably did not threaten bodily injury,
we find this mitigating factor would be entitled to only margind consideration. See Tenn. Code
Ann. 8§ 40-35-113(1). Thus, the appellant’s argument that trid court’s refusal to mitigate the
appellant’ s sentence was error is unpersuasive. We condude that the imposition of a twenty-one
year sentence by thetrial court was proper in thisinstance.”

Failure to Consider Alternative Sentencing

Finally, without argument or citation totherecord, theappellant arguesthat “ heisafavorable
candidate for alternative sentencing to a Community Corrections program” and that “thetrial judge
failed to consider alternative sentencing.”® The appellant was convicted of conspiracy to possess
with the intent to deliver three hundred (300) grams or more of a substance containing cocaine,
whichisaClassA felony. The appellant isnot presumed eligiblefor alternative sentencing because
he was convicted of a Class A felony, see Tenn. Code Ann. § 40-35-102(6), and furthermore has
waived this issue for failure to include citations to the record or argument pursuant to Tennessee
Court of Criminal Appeals Rule 10(b).

Conclusion

After a thorough review of the record before this court, we conclude that there is no
reversible error and accordingly, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE

5AIthough the presentence report does not appear in the record on appeal, we note that the mitigating factors
relied on by the appellant relate primarily to the present offense rather than prior offenses or information that would
normally be included in a presentence report. Therefore, we conclude that the absence of the presentence report in the
record isirrelevant to our review of this issue.

6The appellant did cite and quote in its entirety, Tennessee Code Annotated section 40-36-106, the statute
outlining the procedure for awarding alternative sentencing to an otherwise eligible defendant.
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