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OPINION

The defendant, Tiffany Goodman,* gave birth to her daughter on November 1, 1999, in
Jasper, Tennessee.? The child saw the doctor three times between birth and November 18, 19909.
During thosevisits, therewere no indications of malnourishment or growth problemswith the child.
According to medical personnel, they informed the defendant about proper feeding techniques and

! At trial, both parents were co-defendants, although only the mother appeal ed her conviction. Throughout the
opinion there will be references to the “defendants” or “parents” indicating both the mother and father.

2 Due to the victim’ s status as ajuvenile, we will refer to her asthe “child,” “daughter,” or “baby,” and not by
name.



other newborn issues during the initial visits. After seeing the doctor on November 18, 1999, the
child was not seen by another health care professional until April 6, 2000, when the defendants
brought her to theMarion County Health Department for shots. According tothe defendants, during
that time, the child had difficulty in taking nourishment, vomiting aprogression of different formulas
and different types of milk. The vomiting and refusd to accept feedings persisted between vidtsto
the doctor. The defendants claim they noticed the child was underweight, but they were trying to
remedy that problem by using different types of formula, albeit to no success. They claim they had
no ideathat the child was suffering any life threatening danger due to the malnutrition.

Kathy Lyle, a registered nurse with the Marion County Health Department, noticed the
weight and malnourishment of the child and made a referral for the child to be seen by a doctor.
Subsequently, a Department of Children’s Services (“DCS”) investigation led to an April 28, 2000,
visitto Dr. Amy Evans, aphysician at Emerald-Hodgson hospital (“ Sewanee”). Dr. Evansdescribed
the child as “emaciated” and “malnourished.” She determined the child was suffering from
nutritional neglect and failureto thrive (“FTT”). Dr. Evansdiscussed nutrition with the defendants
and ultimately prescribed Alimentum, an alimental formulathat iseasier for babiesto digest. Once
on the Alimentum, the child started gaining weight, sopped vomiting, and began to thrive. From
April 28, 2000, through May 9, 2000, the defendants were responsible for feeding the child, yet the
child’ sweight gain during that time was unsatisfactory to Dr. Evans. Thisled to hospitalizing the
child on May 9, and ultimately, to DCS custody on May 12, 2000. The child was placed in foster
care on May 15, 2000, and later with the paternal grandparents. There have been no signs of
malnourishment or FTT since the defendants lost custody of the child.

The defendants were indicted for child abuse and neglect, in violation of Tennessee Code
Annotated section 39-15-401, a Class D felony. They were convicted by a jury on February 16,
2001, of child abuse and neglect and sentenced as Range | standard offendersto four yearswith the
Tennessee Department of Correction, all four years to be served on probation. Additionally, the
defendants were required to participate in parenting skills training, mental health counsding, and
home skillstraining. The defendant mother made amotion for anew trial, aleging, inter alia, that
the evidence was insufficient to support her conviction. That motion was denied, leading to the
instant appeal .

I ssue

The main issue on appeal iswhether the evidence was sufficient to support the defendant’ s
convictionfor child abuseand neglect. Additiondly, the defendant claimsany neglect that did occur
was the result of a mistake or ignorance, specifically the defendant’ s ignorance about which baby
formulawould not result in her child vomiting. She claims that ignorance negates the “knowing”
element required in the child abuse statute. Concluding that the neglect was not in the defendant’s
failureto discover the Alimentum, but in the defendant’ sfailureto seek proper medical attention for
more than four months in light of the child’s weight loss and vomiting, we respectfully disagree.



Standard of Review

Where sufficiency of the evidenceis challenged, the relevant question for an appellate court
iIswhether, after viewing theevidencein thelight most favorableto the prosecution, any rational trier
of fact could have found the essential elements of the crime or crimes beyond a reasonabl e doubt.
Tenn. R. App. P. 13(e); Jackson v. Virginia 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L. Ed. 2d
560 (1979); Statev. Abrams, 935 S.W.2d 399, 401 (Tenn. 1996). Theweight and credibility of the
withesses' testimony are matters entrusted exclusively to the jury as the triers of fact. State v.
Sheffied, 676 SW.2d 542, 547 (Tenn. 1984); Statev. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App.
1996).

Elements

The defendant was convicted of violating Tennessee Code Annotated section 39-15-401,
child abuse and neglect. The statutereads, in pertinent part: “(a) [a]lny person who knowingly, other
than by accidental means, treats achild under eighteen (18) years of agein such amanner astoinflict
injury or neglects such a child so as to adversely affect the child' s health and welfare commits a
Class A misdemeanor; provided, that if the abused child is six (6) years of age or less, the penalty
isaClass D felony.” Tenn. Code Ann. § 39-15-401(a). Our supreme court recognized that the
offense of child neglect requires proof of three material dements: (1) that a person knowingly
neglected achild, (2) that the child s age is within the applicable range set forth in the statute, and
(3) that the neglect adversely affected the child s health and welfare. State v. Mateyko, 53 S.W.3d
666, 670 (Tenn. 2001), citing Statev. Ducker, 27 S.W.3d 889, 896 (Tenn. 2000). Intheinstant case,
the child was clearly within the applicable agerange, under six years, and whilethe child seems not
to have suffered any permanent damage because of the past neglect, her hedth and welfare were
clearly adversely affected by the defendant’ s fail ure to provide the right type of formula. It belies
common sense to conclude that a child described as “malnourished,” and “emaciated,” that was
vomiting her intake for more than four monthswas not adversely affected. Nonetheless, whilewe
will till review the evidence to determine if it was arational finding that the child was adversely
affected, the key determination is whether the defendant “knowingly” neglected this child.

“Knowing,” as it relates to the conduct and circumstances of one's conduct is defined in
Tennessee Code Annotated section 39-11-106(20) as follows: “*Knowing’ refers to a person who
acts knowingly with respect to the conduct or to circumstances surrounding the conduct when the
person is aware of the nature of the conduct or that the circumstancesexist.” The defendant argues
that shewas unawareof theformulaAlimentum andthat throughout thecourse of the child’ sillness,
shewas never made aware of Alimentum and, therefore, shewasignorant asto any knowingneglect.
Wedisagree. Asstated earlier, itisnot her failureto sooner avail hersdf of the better baby formula
Alimentum that was neglectful, but her failure to seek proper medical attention ,despite being faced
with asick, vomiting, malnourished child. The jury found thisto be knowing neglect. In order to
determineif that was arational finding, we must examine the evidence presented & trial.



Trial Testimony

The State presented Dr. Gilbert Ghearing, Dr. Amy Evans, Kathy Lyle, Mary Ann Rollins
Gifford, Cheryl Brewer, Wanda VanHooser and Peggy Durham. The defense offered Robert
Goodman, co-defendant James Goodman, Cynthia Cox, and the defendant. We will examine
relevant tesimony.

The child was born November 1, 1999. Dr. Gilbert Ghearing, afamily practice physician at
Grandview Hospital in Jasper, testified that the child’ s birth was routine. He said he did meet with
the defendants at the hospital, and while unable to specifically recall the discussions with them, Dr.
Ghearing testified that as a matter of course he goes over routine child care with new parents,
discussing topics such as feeding, immunizations, and the need for follow-up doctor visits if any
problemsdevelop. Additionally, he said the defendants were given brochureinformation regarding
the sametopics. Included in that information was a paper titled, “ Call your baby' s doctor if . . . "
whichincluded instructionsto call the doctor if there was vomiting or spitting up most of afeeding
two or more times, and if the baby refuses two or more feedingsin arow.

Additiondly, there was a handout that included a section titled, “Reasons to notify your
baby’ sdoctor,” which included the same information. Therewas also asection of apamphlet titled
“Well-Baby Care,” which listed among other things that “[y]our baby should be checked regularly
by a doctor, even when he/she appears normal and healthy (emphasis added),” and that
“[iJmmunizations againg disease ...will be given a the proper time. It is important that these
immunizations be started as recommended by your baby’'s doctor.” Dr. Ghearing stated he
recognized the defendant’s signature, indicating she received a set of discharge instructions on
November 3, 1999, from one of the nurses. He said those instructions would have included the
information discussed above.

Dr. Ghearing testified to two follow-up visits with the defendants. On November 5, 1999,
he said that the child had a jaundice condition and that the defendants mentioned to him about a
vomiting episode. He said he told them that if such condition and episode continue, they should
“follow-up p.r.n., which means if needed, if that continues.” At the second follow-up visit, on
November 18, 1999, Dr. Ghearing testified that the jaundice condition had cleared up and that the
child’ sweight wasvery good. The defendantstold him the child was on Enfamil with low-iron. He
did not recal any complaints about allergies, throwing up, or about the child not eating. He further
testified that, at birth, the child’s length was 20 ¥z inches and her head circumference was 13 2
inches. He said that at a routine discharge, he would have discussed with the defendants the need
for afollow-up visit for a hepatitis vaccination and routine checkups and that the follow-up should
be done at aminimum of two months, and possibly in one month. Dr. Ghearing testified that after
November 18, 1999, the child did not return to his office. Dr. Ghearing testified there were no
indications during the three visits in which he saw the child that there were improper feeding
techniques or improper growth.



Dr. Ghearing was cross-examined by counsd for both the defendant and her husband co-
defendant. On cross-examination, Dr. Ghearingadmitted therewereno recordsindicatinghewanted
the defendantsto reschedulewith him after November 18. Hea so admitted that while herecognized
that the defendant signed paperwork indicating she received the discharge packet, he did not know
if she actually received the packet since members of his staff handled the task of distribution.
Additionaly, Dr. Ghearing discussed failure to thrive, stating there are both organic, or natural
causes, and inorganic causes, such as improper feeding and stress. He admitted that one of the
leading causes of inorganic failureto thrivewasignorance. He also stated that the child had afungal
condition known as*“thrush” and that there could be a rel ationship between the thrush and thechild
vomiting.

Between November 18, 1999, and April 6, 2000, thereis no evidence that the child received
professional medical attention. James Goodman, the co-defendant at trial, testified that during that
time, he went to see aDr. Respessfor himself. He said that during hisdoctor visit, Dr. Respess did
look at the child and play with her abit. He also said that in January they tried to addressthe child's
immunizations at the Grundy County Health Department, but the health department was closed. He
said they were trying to address the vomiting problem. The defendant said that during the time
between November 18, 1999, and April 6, 2000, they tried to address the vomiting problem by
switching formulas. She said in January or February, when the co-defendant went to Dr. Respess,
that Dr. Respess did see the child and made no comment about the child’s condition. She admitted
that vist was for the co-defendant. Additionally, she said “ sometime after” the Dr. Respess visit,
they attempted to go to the Grundy County Health Clinic in Tracy City, but the clinic was visibly
closed. Shesaid they first went to the health department in Jasper at the “end of February, or early
March, something like that” where clinic workers gave the child her immunizations and began
informing the defendants about well infant care (“WIC") programs, and placesto shop for formula.®

On April 6, 2000, the defendants took the child to the Marion County Health Department in
Jasper. Kathy Lyle, aregistered nurse at the clinic, testified that she saw the child and had some
concerns because the child looked very small, sick, and underweight. She said she discussed these
problems with the parents and that the parents told her they could not afford formula and were
feeding the child milk and goat’ smilk. Nurse Lylesaid the parentsdid not complan about the child
vomiting. She said shereferred the parentsto Dr. Fox, a physician she regularly made referralsto,
out of concern for the child being underweight. She said the parents made the actual gppointment.
According to DCS caseworker Wanda VanHooser, the defendants never met with Dr. Fox. Nurse
Lyle said she gave the child somevaccinaions. According to Lyle, ababy should havethose shots
around six weeks to two months of age and that this child, who was over five months old, had not
received any shots since she was a newborn at Grandview Hospital. She then discussed the WIC
program with the parents and gave them vouchersfor two months worth of formula and discussed
with them that when they ran out of vouchers they could come back to the clinic to pick up more.
She stated that was one way to make sure children came back and got shots. When the parents | eft,

3 While the defendant testified this Jasper visit occurred in February or M arch, the visit to the M arion County
Health Department in Jasper occurred on April 6, 2000.
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Lyle said she gave them the usual papers about possible reactions to the shots. According to Lyle,
there were no recorded follow-up visits to the Marion County Health Department.

On cross-examination, Nurse Lyletestified that the parentstold her they had been giving the
child some sort of nourishment every four to six hours, going from formula until they ran out, to
wholemilk, and then to goat’ smilk. She admitted that when the child was brought in, it was not an
immediately life threatening situation. Lyle further stated that if a child merited such, she would
contact DCS, but in this case shefelt that a doctor should diagnose the child before any referral was
made. Nurse Lylefurther admitted that, according to aform from April 6, the baby’ s color wasfine
and that the general appearance was checked as being normal. Furthermore, she said she did mark
parental interaction with the child as good, amplifying that answer to indicate that it was the father
who had the interaction.

DCSreceived areferral on April 19, 2000.* Wanda VanHooser, the af orementioned child
protective servicesworker with DCSin Grundy County, testified that she was assigned the case and
made her firg contact with the defendants on April 25, 2000. She said she went to the homein the
“Gizzard” areaonamountainin Tracy City. VanHooser said the co-defendant came to her car but
would not allow her in, telling her that the child was sleeping. They arranged for the family to bring
the child to her office that afternoon. According to VanHooser, when they arrived at her office, the
child looked “gck,” “not clean,” “like a skeleton with skin wrapped around it.” She said the
defendant did not pick up the child but left her in the carrier. Concerned about the child’ s health,
VanHooser said she asked the defendant if she had taken the child to a doctor, to which the
defendant said they had taken her to Dr. Ghearing in Jasper, but had not returned to Ghearing due
to some insurance problems. VanHooser said she then contacted Dr. Evans and discussed her
concernswith her, but she had the parents make the actual appointment, whichwas set for April 28,
2000. VanHooser said she also ordered two different services into the defendants home in order
to try and help the family and keep them together.

On cross-examination, VanHooser said the parents were cooperative with her. She said her
concern was that the parents had not followed through with what they were supposed to do, as far
astaking the child to the doctor. She said shewastrying to addresssocial concernsin the homethat
could effect the health of the child. She admitted that one of the services she attempted to placein
the home, the services of Kelly Lusk, never happened, as L usk had scheduling problems. She said
that one service, Childrenand Family Services, did go into the home, although shewasunsureif that
was before the child was placed into sate custody.

Furthermore, VanHooser testified that sheindicated thechild asapossible FTT inthereferral
she made for Dr. Evans. She said there is asocial aspect to FTT in which parents may not have
knowl edge about caring for achild, but shealso said it hasto be acombination of social and medical
aspects. She said the parents receved some training when the child was placed into the hospital.

4 DCS referrals are confidential, so the actual source of the referral will not be mentioned.
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Ultimately, VanHooser said that the social ills that played a part in the FTT of the child were
probably not addressed prior to the child being taken into state custody.

OnApril 28, 2000, the child was seen at Sewanee hospital, primarily by Dr. Amy Evans, who
received the referral from DCS. Evans, a pediatrician, testified that DCS referred the child to her
because the child was severely underweight, had poor growth, and wasfailing to thrive. On April
28, according to Dr. Evans, the child weighed 8 pounds, 8 ounces, which wasthe average weight for
athree-month old, but in thefifth percentilefor thischild. Additionally, thelength of the child was
average for atwo-month old, but in thefifth percentile for thischild’sage. Dr. Evans said she met
with both parentswho told her that the child was vomiting on afrequent basis. The parentstold her
they tried different formulas, including Isomil, asoy formula Dr. Evansdiagnosed gastroesophageal
reflux (“GER”). Sheconducted aphysical exam of the child, describing her as“emaciated, severdy
undernourished, and with no expression on her face, very delayed, devel opmentdly delayed.” She
also said the child was not clean.

Dr. Evans further testified that she had discussions with the defendant about feeding the
child. After learning from the defendant that the defendant was feeding the child too many ounces
of formula at each feeding, Dr. Evans instructed her to feed fewer ounces, but at more frequent
intervas. Ultimately Dr. Evans recommended the formula Alimentum, an alimental formula that
iseasier for babies to digest. She gave the defendants a prescription for Alimentum so that they
could get the Alimentum through the WIC program. Dr. Evans said she went over proper feeding
techniqueswith the defendants but that while thefather interacted with the child, the mother seemed
distant.

Dr. Evans testified that if the condition of this child continued unchecked by medical
personnd, it was a potentially fatd problem. She described the differences between organic FTT
andinorganic FTT, and concluded that the child was suffering nutritional neglect and that |ab tests
she ran showed no evidence of organic FTT.

On May 3, 2000, Dr. Evans tedtified tha the child weighed 8 pounds, 12.4 ounces and was
gaining one ounce aday, although she would have preferred the child gain two to three ounces a
day. Dr. Evans said the parents were pleased that the child was gaining weight and not vomiting
whiletaking the Alimentum but were not very communicative about the feeding schedul e they were
using with the child. Dr. Evans, being unsatisfied with the weight gain in the child, admitted the
child to the hospital on May 9, 2000, when the child weighed 8 pounds, 14.8 ounces, or about one-
sixth the amount of weight gain Dr. Evans would have preferred. Dr. Evans said the child still
appeared malnourished. She dated that while hospitalized, the child gained weight to her
satisfaction. The child was placed into state custody on May 15, 2000. Throughout the course of
the initial hospitalization and the early days of the child being in state custody, Dr. Evans testified
that she was satisfied with the weight gain and progress of the child. She testified that on July 11,
2000, the child weighed 17 pounds, 7 ounces, which was the fiftieth percentile for the child s age.
The child' s weight gain was norma up to the time of thetrial.



In sum, Dr. Evans testified that the child was malnourished when she first saw her. She
attempted to help the defendants with feeding and parenting skills in an effort to get the child
hedthy. Dr. Evans determined that the formula Alimentum was tolerable by the child and that the
vomiting episodes stopped once the child was taking Alimentum. Despite her discussionswith the
defendants as to feeding the child, Dr. Evans was dissatisfied with the weight gain progress made
by the child while the defendants were responsible for feeding her. That ledto Dr. Evans' decision
to hospitalize the child. Once hospitalized and under the care of the professional medical staff, the
child began to thrive. Dr. Evans concluded the child had suffered from severe malnutrition.

During the child’ s hospitalization, other medical personnel testified to her condition. Mary
AnnRollinsGifford, alicensed practical nurse (“LPN”) a Sewanee testified that the child wasvery
small, underweight, and dirty. She said that the defendant did not interact with care and loveto the
child. Shealso sad that while the child was hospitalized, both parents |eft the hospital to take care
of personal things. She admitted that she had never heard of the formula Alimentum.

Cheryl Brewer, an LPN at Sewanee, testified that the child had no vomiting problemswhile
being fed Alimentum. She said when she heard the child crying in her baby swing, the parentswere
not attending to the child, but werelying in bed. She said that both parents |eft the hospital oncein
order to attend to asick dog. According to NurseBrewer, the parentswere not interested in hel ping
her bathe and feed the child, despite her offering them that opportunity. She said that the co-
defendant seemed willing to learn about some feeding techniques.

Dr. Evans testified on cross-examination that the child appeared heathy at the time of the
trial, but was malnourished during the earlier episodes. She said the childisstill at risk for learning
disabilities and emotional problems, although she admitted that there were no objective findings of
any physical or mental injury at the time.

Dr. Evans stated she felt that the parents were going through a process of trying to find out
why the child was vomiting, even if they did not take the child to the doctor. She stated, however,
that the process of trying new formulas and milk should have taken afew weeks. She further said
that many of the feeding problems the child was suffering from would not have been understood by
the defendant without more education. She said that maternal depression could be afactor in FTT.
Dr. Evans said she did not think the intention of the parentswasto starve the child. Dr. Evansalso
testified that the formula Alimentum was a “rare bird,” and it would be fair to say the defendants
wereignorant about it. She said that if the parents made a mistake, it wasin the feeding techniques
they used, but what alarmed her was the severity of the malnutrition and how long it took the
defendantsto bring the child to adoctor. She also felt the defendants were not forthcoming enough
in giving her a medical history of the child. She said the defendants were not ignorant people,
although even bright people did not know of Alimentum.

On re-direct examination, Dr. Evanstestified that the expected parentd reaction to a child

vomiting over a period of time would be to seek medical attention. She said the parents seemed
knowledgeabl e about feeding during thefirst few weeks of life and that they werebright peoplethat
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understood directions and proper procedures. Dr. Evans general summation wasthat, based onthe
child’s particular condition, the parents should have seen a doctor sooner.

On May 12, 2000, the child was placed in foster care with Peggy Durham, afoster parent.
Ms. Durham testified that the child, who was just short of being six months old, looked like a
newborn. She said that shefollowed the feeding instructionsof Dr. Evans and that the child already
weighed 17 pounds by June and after about another five months with her, the child weighed 24
pounds. Ms. Durham said she had no troubl e getting thechild to eat and that the child may have spit
up two times, but never threw up.

Defense

CynthiaCox, asocia worker that does contract work for DCS, testified that on May 2, 2000,
shereceived areferral from DCS to work with the defendants. She said that from the information
she had, DCS did not believe the defendants knew some of the things they needed to know about
child care.

DCS placed the child with Robert Goodman, the co-defendant’s father, some time after
placing the child into foster care. Robert Goodman had custody at the time of thetrial. Hetestified
that the child was “perfectly normal.” He said he cannot detect any present effect from her past
mal nourishment.

The co-defendant, James Goodman, did testify at trial. He said that after the birth, he and
the defendant took their daughter to Dr. Ghrearing dueto her jaundice condition and her thrush. He
said the next time his daughter received treatment of any kind was when she received her
immunizations, and they took her for those shots because they knew she needed them. Hetestified
that he has a vision problem that prevents him from driving and that arranging transportation is,
therefore, stressful.

Goodman testified that their daughter appeared to them to be a normal child. He said she
cooed, smiled, and even screamed joyously when he would tickle her. He said that he thought in
early December, the child would throw up after just about every feeding. According to Goodman,
Dr. Ghearing suggested to them that all formulas were dike, so the defendant and hetried changing
formulas, eventryinggoat’ smilk, but that after awhile the child would start throwing up again. He
said thefirst time they were aware of a malnutrition problem was when Kathy Lyle informed them
on April 6, 2000, at the Marion County Health Department. He said that because he saw the child
every day and was so close to the situation, he did not notice the problem. He thought his daughter
would “catch up.” While at the health department, Goodman said he did not detect a sense of
urgency about the health of hisdaughter. Hesaid that after getting the immunizations at the Marion
County Health Department, they tried to make an appointment to see Dr. Fox, but Dr. Fox’s office
told them they did not take TennCare. Goodman said they did not have $200 for the officevisit, so
the next doctor they saw was Dr. Evans. Hedid not senseany urgency from the DCSworker, Wanda
VanHooser, nor any urgency from Dr. Evans until May 9, 2000, when Dr. Evanstold him that the
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childwasat seriousrisk and might dieif the condition continued. Goodman said that as soon asthe
Alimentum was given to hisdaughter, the vomiting stopped, but that before seeing Dr. Evanshehad
not heard of Alimentum.®

Goodman said that prior to seeing Dr. Evans, he did not realize the importance of nurturing
but that they tried to follow Dr. Evans feeding instructions, and he bdieves he did everything he
could in cooperating with Dr. Evans. He said he did attend parenting classes and, before those
classes, hewas unaware of the trouble signs as applied to hisdaughter. He said therewasno inkling
of DCS removing the child from their care until they took her on May 12, 2000.

On cross-examination, Goodman said he was computer literate, even meeting his wife
through the internet. He said they lived closeto hiswife'sfamily so they could get assistance with
transportation. He admitted he knew that you had to feed a baby and that you had to take babies to
the doctor from timetotime. He said that when the child had jaundice, he did know enough to take
the baby to the doctor but that with the vomiting problem, he did not know, because that subject
never came up during the early visit with Dr. Ghearing. He said he never told Nurse Lyle at the
Marion Health Department that they did not have enough money for food, only that the child was
having trouble getting food down. He admitted not seeking another doctor after Dr. Fox turned
down their referral.

Goodman admitted that hisvisit to Dr. Respess was for himself, to get an Albutrol inhaler,
and that the child was not officially seen until the immunizations on April 6, 2000. Goodman said
they were ableto get transportation for hisvisit to Dr. Respess. Hesad hisdaughter’ slack of weight
gaindid not concern him. Goodman admitted that he owned some animd s and that he did shop for
them, even traveling to Chattanooga for specialty items. He said they had insurance and shopped
at Wal-Mart. Hesaid they tried to get his daughter’ s shots but the facility they went to, the Grundy
County Health Department, was closed. He admitted they started the process of seeking medical
attention for their daughter in January, dthough she was not seen until April. He said he was not
concerned when Dr. Evans described the child’s condition as* emaciated,” becausethe doctor said
she wanted to try anew formula.

Goodman said that during the child’s hospitalization, there were times when he and the
defendant |eft the hospital, such as to treat his sick dog. He said that while he was awvare of Dr.
Evans' instructions about nurturing the child, he still 1eft her with the nurses and did not participate
in feedings and the like, because the nurses did not ask him to.

Thedefendant testified on her ownbehalf. Shesaid sheinitially breast fed the child and then
switched to formula, but the child vomited the formula. She said she tried different formulas,
including Isomil, Enfamil with low iron, Enfamil with high iron, and more. She even tried goat’s
milk, but that did not really addressthe spitting up. She said they did all go see Dr. Respess and that

> Alimentum is mentioned in the package of brochures on child care the defendants received.

-10-



even though the visit was for the co-defendant, Dr. Respess did see the child. Furthermore, the
defendant said the nurse at the office saw the child and was not darmed by the child’ s appearance.

After taking the child to the Marion County Health Department, the defendant testified that
they tried to arrange a visit with Dr. Fox, but were unable to see him because he did not take Tenn
Care. She said that while the nurse at Marion County Health commented that the child was small,
the nurse did not point out any problems out of the ordinary.

The defendant testified that DCS worker Wanda VanHooser’ s visit to their home led to a
scheduledvisit at the DCSoffice. That visitresultedinthereferral to Dr. Evans. Shesaid Dr. Evans
reviewed proper feeding techniques and also started the child on Alimentum. Prior to that visit, the
defendant said she had never heard of Alimentum. The defendant said that after thethird visit with
Dr. Evans, Dr. Evanswanted the child to be hospitalized. The defendant said that the co-defendant
and she were instructed to watch and let the hospital staff do the feeding and the like of the child.
The defendant admitted to leaving the child at the hospital during the stay but said shefelt finewith
that because the child was safe with the staff and she had some personal things to attend to.

She said she had no indi cation that DCS was going to removethe child from her custody but
that it wastraumatic when it happened. Shesaid DCS only sent one person to help her and that she
had not attended any parenting classesbeforethe removal. Generally, the defendant claims she did
not receive enough help from DCS in addressing her problems in caring for the child.

On cross-examination, the defendant said she did understand the importance of the baby
getting adequate nutrition. She said that after switching from breast feeding to formula, they picked
up theformulafrom Wal-Mart, although she did not recall seeing Alimentum at the Wd-Mart. She
said it was important to give a medical history to a doctor. She said she did discuss the child’s
vomiting problemwith Dr. Ghearing, and Dr. Ghearing asked her about projectilesinthevomit. She
said shetold himthat it was more likeexcessivedribbling, and the doctor told her that was perfectly
normal. She had no explanation why Dr. Ghearing's office had no notes to that affect. The
defendant said shewas aware that the projectile vomiting was not anormal thing for achild, but they
were told to find something that agreed with the child.

The defendant admitted that between November 18, 1999, and April 6, 2000, the child did
not see a doctor for purposes of treatment, although she said they attempted to get her to a doctor.
She admitted that she worked at Genesis Center, which was about five or ten minutes from
Grandview Hospital, and that Dr. Ghearing’ s office was about fifteen minutes away. She said that
she had the child with her on occasion when she went to Genesisto pick up her paychecks. Shesaid
she was concerned enough about the child’ s projectile vomiting that she tried different formulasto
addressthe problem, and she was awarethe child was not eating right and was underweight, but that
she never took the child to the doctor on her way to Geness.

The defendant testified that she owned some horses and dogs. She said she certainly made
surethedogs, Borzois, got their shotsand veterinary attention. She admitted that when her husband
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needed an inhaler, they were able to see a doctor; that when she was having complications during
her pregnancy, she was able to see a doctor; that when her dog got shot, shewas ableto getitto a
doctor; but that when her daughter was projectile vomiting and sick, she was unable to get her to a
doctor, making just the one attempt to take her to the closed Grundy County Health Department.

Thejury convicted the defendants of child abuse and neglect of achild under six yearsof age.
Analysis

A violation of Tennessee Code Annotated section 39-15-401 may be established by either
inflicting injury upon achild or by neglecting thechild. Statev. Hodges, 7 S.W.3d 609, 622 (Tenn.
Crim. App. 1998). Viewingthe evidenceinthelight most favorableto the State, aswe arerequired
to do, we conclude there was ample evidencefor thejury to determine that the defendant knowingly
neglected her child and that the child’' s health was adversely affected over the four-month period
between doctor visits.

Foremod is the number of medical personnel that testified concerning the child’s health.
Kathy Lyle, with the Marion County Health Department, noticed the child was very small, sick, and
underweight. DCS worker Wanda VanHooser described the child as sick, not clean, and like a
skeleton. Importantly, Dr. Evans, a pediatrician, diagnosed the child asfailing to thrive, suffering
from nutritional neglect, and suffering a life threatening condition if it went unchecked.
Additiondly, Dr. Evans testified that as aresult of the FTT, the child ran the risk of suffering
emotional and physical problemsinthefuture. Mary Ann RollinsGifford, alicensed practical nurse,
described the child as very smdll, underweight, and dirty. The testimony of the aforementioned
medical personnel, clearly, was sufficient to allow a rational jury to find the child’'s health and
welfare was adversely affected.

Evenif we wereto accept the argument that the child, while under the care of the State and,
subsequently, the paternal grandparents, showed no permanent adverse affect, that would still not
vitiatethe adverse condition the child suffered during the period of actual neglect. Moreover, asour
supreme court determined in State v. Adams, “[n]eglect through a refusd to provide medical or
hospital lastsaslong as such careisnot provided, and achild continuesto bein ‘ agtuation of want’
aslong asthe moralsor health of the child isendangered.” 24 S.\W. 3d 289, 296 (Tenn. 2000). The
conclusion that while the child in the instant case was not being provided medical care and was
thereforein a*“situation of want” was adverse to the child is inescapable.

This leads us to the determination of whether there was knowing neglect on behalf of the
defendant. The defendant argues that even if there was neglect, such neglect was not knowing,
because it was a result of a mistake on her part in not knowing about the formula Alimentum.
Ignorance or mistake of fact is adefense if such ignorance or mistake negates the culpable mental
state of the charged offense. Tenn. Code Ann. § 39-11-502(a). In this case, that culpable mental
state is “knowing.” Had this case been decided solely upon whether the defendant knew of
Alimentum, the defendant would be correct, that she lacked knowledge. However, thereis ample
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evidence throughout the record that the knowing neglect wasnot in the failure to discover and use
Alimentum but in the failure to bring the child to a doctor for such a lengthy time period. The
defendant’ signorance as to Alimentum does nothing to negate her knowing failure, in light of the
information she had, to seek medical help.

A rational jury could have determined the defendant knew that not taking the child to the
doctor for such alengthy period was neglectful, based on a number of reasons, including: (1) The
defendant was bright enough to be computer literate to the point she met her husband through the
internet; and (2) The defendant knew enough to take the child to the doctor at the early infant stages
inNovember, 1999, and, whileat the doctor, received an abundance of advice, both oral and written,
about caring for achild, including advice about contacting the doctor if there is frequent vomiting.
Whilethe defendant does not characterize the child as appearing sick, there was such an abundance
of evidence that medical personnel thought the child appeared malnourished that the jury easily
could haveinferred the defendant knew something waswrong with the child. The defendant, by her
own admission, knew enough to have her animals cared for, yet in the appearance of a sick and
vomiting child she made only one real attempt in over four months to have the child seen by
professional medical personnel. Thetotality of the situation was more than adequate to allow ajury
to find beyond a reasonabl e doubt that this sick, vomiting child was beng knowingly neglected in
the failure to take her to the doctor for so long. Common sense leads us to conclude that this
defendant, amother, was bright enough to know that her sickly, malnourished daughter needed to
seek medical attention.

The defendant, as a parent, had a duty to care for the child. Tenn. Code Ann. 88 34-1-102
(a)-(c) (2002). Sheknowingly neglected that duty by failing to obtain medical care. Atexactly what
point the knowing failure to obtain medical treatment becomes child neglect asdefinedin Tennessee
Code Annotated section 39-15-401 is not clear, but must be determined on a case-by-case basis. A
few examples should be illustrative.

In State v. Kathryn Lee Adler, No. W2001-00951-CCA-R3-CD, 2002 Tenn. Crim. App.
LEXIS 141 (Tenn. Crim. App. a Jackson, Feb. 19, 2002) (rehearing denied Sept. 9, 2002), a child
suffered accidental, yet serious, burnsin abathtub. The defendant did not seek medical attention for
the burnsfor 72 hours, resulting in harm to the child. This Court affirmed that the failure to obtain
medical attention for that period of time, faced with the burn injuries evident on the extremities of
the child, was knowing neglect.

In State v. Hodges, a child victim was severely beaten, with visible injuries, including
lacerations of the nostrilsand lips and abrasions on the handsand arms. 7 S.\W.3d 609 (Tenn. Crim.
App. 1998). Thedefendant, who did not necessarily inflict theinjuries, wasleft asthe sole caretaker
of thechild victim, hisstepchild, for anentireday. ThisCourt affirmed hisfelony murder conviction
and, importantly for the instant case, stated, “[D]efendant knew this victim was in serious medical
trouble. Defendant took no action to provide medical atention for the child he considered his own
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We find the evidence sufficient to permit the jury to convict him . . . upon a theory that
Defendant knowingly neglected her asto adversely affect her health and welfare.” 1d. at 623 (citing
with approval Statev. Bordis, 905 S.W.2d 214, 225-26 (Tenn. Crim. App.), where this Court found
evidenceto convict of second degree murder where the deterioration [of the victim] wasevident and
the need for medical attention apparent, yet the defendant elected not to nourish or seek medical
attention).

In Hodges, this Court concluded that 72 hours without medical attention was knowing
neglect when the manifestation of injury was water-produced burns. It isastretch beyond credulity
to think that when that manifestation is in the form of vomiting, malnourishment, and emaciation,
that afalure to obtain medical attention for four and one-half months was not knowing neglect.

A rational jury could have determined that the defendant knew the child was sick, based on
the constant vomiting and sickly gppearance of her daughter and the information available to the
defendant. The defendant had access to nearby medical facilities and, through her husband and
through TennCare, had the financial ability to obtain medical treatment. Yet, other than afeeble
effort to visit the Grundy County Health Department, she made no real attempt to take her daughter
to the doctor.

Conclusion

We have little doubt that the defendant wanted to help her daughter, evidenced by her
attemptsat switching formulasasthechild remained sick. However, nointentiona harmful behavior
was needed in order to be convicted of child abuse, only knowing neglect. The evidenceissufficient
to support the conclusion that the defendant knew her daughter needed medial attention, yet, for
whatever inexplicable reason, gave little to no effort to obtain it. We can forgive her mistake in
being unaware of the formula, Alimentum, but we cannot ignore her failureto simply take her child
to the doctor. Accordingly, we affirm the trid court.

JOHN EVERETT WILLIAMS, JUDGE

-14-



