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OPINION
Background Facts

On August 15, 2001, detectives with the Murfreesboro Police Department arrested the co-
defendants, Edward Clay and Timothy B. Clay, for attempting to sell aconfidential informant 700
“ecstasy” pills.! Theinformant stated he had bought quantities of pillsfrom the co-defendantsin the
past. The co-defendants were subsequently indicted for selling a Schedule | controlled substance,
ecgasy, inviolation of Tennessee Code Annotated section 39-17-417, a Class B felony.

! The confidential informant asked for 1000 pills, but the co-defendantstold him they could only deliver 700
at the time.



Both defendants pled guilty to the lesser offense of conspiracy to sell aSchedulel controlled
substance, aClass C felony. Pursuant to the plea agreement, they agreed to be sentenced as Range
Il multiple offenders, despite the fact that neither defendant had a prior record. Following a
sentencing hearing, both defendants were sentenced to eight years in the Tennessee Department of
Correction, to be served in split confinement with eight months confinement and the remainder on
probation. Additionaly, they were fined $10,000 and were ordered to perform 1600 hours of
community service and submit to random drug tests. The sole issue on this appeal is whether the
trial court erred in denying the co-defendants full probation.

Sentencing Hearing

A sentencing hearing was conducted on April 26, 2002. Testifying were Tom Thomas,
Timothy Clay, Sr., Regina Clay, co-defendant Edward Clay, Wayne Powell, and co-defendant
Timothy Clay. Additiondly, the trial court considered the presentence report and | etters.

Tom Thomas, co-defendant Edward Clay’ sformer employer, testified that hefelt the Edward
made a bad choice, but if the court granted Edward probation, Thomas would remain present in
Edward’ slife and would be thereto assist him. Thomas said he would make it known if hebecame
aware Edward violated aterm of hisprobation. On cross-examination, Thomas said hewasunaware
earlier of Edward’ s drug usage.

Timothy Clay, Sr., the co-defendants’ father, testified on behalf of both of hissons. Hesaid
that Edward had never failed at anything in hislife. He said Edward appeared remorseful after his
arrestand that if Edward were placed on probation, hewould assist himin complying withtheterms
Additiondly, he said hewould report Edward if he violated the termsof his probation. Hetestified
that Timothy was going to church since his arrest and had found employment. Additionally, he
testified that Timothy was getting drug counseling. He said that Timothy would have hisassistance,
and he believed Timothy would live as alaw abiding citizen. He said he would report a probation
violation if one occurred. On cross-examination, he stated Timothy had a Bachelor of Science
degreein Criminal Justice Administration and was assumedly aware of the criminal justice system.
Additionally, he said that Timothy served as a probation officer at the time of hisarrest and would
have come in contact and dealt with drug users on aregular basis.

ReginaClay, the co-defendants’ mother, testified that both her sonsfelt “horribly sorry” for
it (thecrime). Shesaid their lives had changed, and they now have afaith that had been lacking.

Co-defendant Edward Clay testified that he committed the crime because he was being
“selfish,” and that he was trying to get money to help handle the magazine he was working on. He
said he was only supposed to deal drugs three times and then he was going to be done, but he got
caught. He said that if he needs money again in the future he will not sell drugs, because there has
been a big change in him. He said he is taking Paxil, an anti-depression medicine. He said he
would abide by all conditions of probation if he received it and that he was no longer using any



drugs. On cross-examination, Edward stated that he saw sdling drugs as an opportunity for quick
money and that he was greatly responsible for his brother’ s involvement in the drug transaction.

Wayne Powell, ateacher at Lipscomb University, testified that he had known Timothy Clay
for twenty-five years and knew hisfamily, including Edward Clay, for over twenty years. Powdl
stated he recommended Timothy get counseling and that Timothy was actively involved with a
counselor. He said he placed Timothy “very high onthe scal€’ astohispossibility for rehabilitation.
Hesaid hewouldbeavail able to ass & Timothy. On cross-examination, Powel| stated he agreed that
drug dedlers are a problem with youths.

Co-defendant Timothy Clay testified that hewas* 100 percent convinced” he could keep his
life straight and be alaw abiding citizen. He said his parents paid hisfines, but he was repaying his
parents. He said he had been using drugs since age twenty-five and that he thought he had quit.
However, he said that he then thought the extra $1000 (from dealing drugs) would be a nice way of
helping pay for hiswedding. Hesad it was astupid thing to do and that hewas sorry. He said he
was getting counseling and was drug free. On cross-examination, he said he had a degree in
Criminal Justice. He said that the possibility of prison would serve as more of adeterrent for selling
drugs than probation.

Both defendants were sentenced to eight years split confinement in the Tennessee
Department of Correction, with eight months actua confinement. Additionally, they were fined
$10,000 and were ordered to perform 1600 hours of community service and to submit to random
drug tests.

Standard of Review

A defendant iseligiblefor probation if the sentence received by the defendant iseight years
or less, subject to some statutory exclusions. Tenn. Code Ann. 8 40-35-303(a). A defendant with
atotal effective sentencein excess of eight yearsiseligiblefor probation if theindividual sentences
imposed for the convictionsfall withinthe probation eligibility requirements. Statev. Langston, 708
S.W.2d 830, 832-33 (Tenn. 1986).

An especialy mitigated or standard offender convicted of a Class C, D, or E felony is
presumed to be a favorable candidate for dternative sentencing in the absence of evidence to the
contrary. Tenn. Code Ann. 8§ 40-35-102(6). A trial court must presume that a defendant sentenced
toeight yearsorlessand for whom incarcerationis not apriority issubject to aternati ve sentencing.
State v. Byrd, 861 SW.2d 377, 379-80 (Tenn. Crim. App. 1993). It is further presumed that a
sentence other than incarceration would result in successful rehabilitation, unless rebutted by
sufficient evidence in the record. 1d. at 380. However, athough a defendant may be presumed to
be a favorable candidate for dternative sentencing, the defendant has the burden of establishing
suitability for total probation. Statev. Boggs, 932 S.\W.2d 467, 477 (Tenn. Crim. App. 1996); Tenn.
CodeAnn. 840-35-303(b). Eventhough probation must be automatically considered, “ the defendant
is not automatically entitled to probation as a matter of law.” Tenn. Code Ann. § 40-35-303(b),
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Sentencing Comm’ n Comments; State v. Hartley, 818 S\W.2d 370, 373 (Tenn. Crim. App. 1991).
The co-defendantsin the present case both pled guilty asRange || multiple offenders. AsRangell
offenders, they are eligible for alternative sentencing. However, they are not afforded favorable
presumptions. Tenn. Code Ann. 8 40-35-102(6) (especially mitigated or standard offendersconvicted
of Class C, D, or E felonies are presumed favorable candidates for alternative sentencing, not
multiple offenders).

A defendant seeking full probation bears the burden on gppeal of showing the sentence
imposed isimproper and that full probation will bein the best interest of both the defendant and the
public. Statev. Baker, 966 S.W.2d 429, 434 (Tenn. Crim. App. 1997).

The co-defendants argue that the trial court in this case exercised apolicy of never granting
full probation to those convicted of sellingdrugs, and they rdy onthefollowing statement of thetrial
court in pronouncing sentence in support of their position:

| have to look at each case individually. And when | look at those cases
individudly I’ ve got to seewhether or not your lack of prior recordisimportant. But

| also know that this deterrence factor is important. So there’s got to be some

punishment. There’'sgot to besome consequence. So, aslap onthewrist sayingyou

get probation and you walk out of here and hug each other, I’'m not going to do.

Because I’ m not going to dlow people, aslong as I’ m up here, to sell drugsto other

people and then walk away without some consequence.

Thislanguageindicatesto usthat thetrial court did not consider these eligibleco-defendantsfor full
probation. Failing to at least consider these eligible co-defendants for dternative sentencingwas a
failure by the trial judge to consider all the relevant facts and circumstances. This Court’s review
of the sentenceimposed by thetrial court isde novo with a presumption of correctness. Tenn. Code
Ann. 840-35-401(d) (1997). However, thispresumption isconditioned upon an affirmative showing
in the record that the trial judge considered the sentencing principles and all relevant facts and
circumstances. Statev. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991). If thetrial court fallsto comply
withthe statutory directives, thereisno presumption of correctness, and our review isdenovo. State
V. Poole, 945 S.W.2d 93, 96 (Tenn. 1997). Assuch, dueto thefailure of thetrid judgeto consider
the co-defendantseligiblefor full probation, we review the sentences imposed de novo without the
presumption of correctness.

When conducting ade novo review of asentence, this Court must consider: (@) theevidence,
if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments, as to sentencing alternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigating or enhancement factors; (f) any statement
made by the defendant regarding sentencing; and (g) the potential or lack of potential for
rehabilitation or treatment. Statev. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim. App. 1988); Tenn.
Code Ann. 88 40-35-102, -103, -210 (1997) (Supp. 2002).

In determining whether to grant or deny probation, a trial court should consider the
circumstances of the offense, the defendant’s criminal record, the defendant’s social history and
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present condition, the need for deterrence, and the best interest of both the defendant and the public.
Statev. Grear, 568 S.W.2d 285, 286 (Tenn. 1978); Satev. Boyd, 925 SW.2d 237, 244 (Tenn. Crim.
App. 1995). Thedefendant’slack of credibility isalso an appropriate consideration and reflects on
adefendant’ spotential for rehabilitation. Statev. Dowdy, 894 S.W.2d 301, 306 (Tenn. Crim. App.
1994).

Circumstances of the Offense:  Probation may be denied based solely upon the
circumstances surrounding the offense. State v. Bingham, 910 SW.2d 448, 456 (Tenn. Crim. App.
1995); Hartley, 818 SW.2d a 374. However, the circumstances of the off ense as committed must
be especially violent, horrifying, shocking, reprehensible, offensive, or otherwise of an excessive or
exaggerated degree, and the nature of the offense must outweigh all factors favoring probation.
Hartley, 818 SW.2d at 374-75.

In considering the circumstances of the offense, the court may go beyond the negotiated plea
and consider the “true nature” of the crime. State v. Biggs, 769 S.W.2d 506, 507-08 (Tenn. Crim.
App. 1988), citing State v. Hollingsworth, 647 SW.2d 937, 939 (Tenn. 1983). The true nature of
this crime was that the co-defendants were involved in the sale of a Schedule | drug, ecstasy. The
co-defendantswere not selling just afew ecstacy pillsto friends, but were involved in the sale of a
large amount consisting of 700 pills, which amount isan excessive degree. The co-defendantswere
actually charged with selling a Schedule | controlled substance, in violation of Tennessee Code
Annotated section 39-17-417(b), aClass B felony. Our legislature determinedthat anyone convicted
of that crime would not be eligible for probation. Tennessee Code Annotated section 40-35-303(a)
states in pertinent part, “A defendant shall be eligible for probation under the provisions of this
chapter if the sentence actually imposed upon such defendant iseight (8) yearsor less; provided, that
adefendant shall not be eligible for probation . . . if the defendant is convicted of § 39-17-417(b).”
Thisfactor leansheavily towardsthe proper denial of full probation because the crimewhich the co-
defendants admitted to committing is a priority for incarceration, as set forth by our legislature.

Additionally, the Schedule | drug these co-defendants were selling was ecstasy. Ecstasy, or
methyl enedi oxymethamphetamine (MDMA), isarelatively new, popular drug that carries severe,
negativeeffects. Studieshave shown ecstasy to havethe ability to causeaddiction and to create both
psychological and physical problems, as well as death.?

Co-defendants’ Criminal Record: Neither co-defendant had aprior criminal record. This
factor weighs towards granting full probation.

Co-defendants’ Social History and Present Condition: Weconcludethat Timothy’ ssocial
history, particularly thefact that he possessed a bachelor’ s degreein criminal justice and worked as
a probation officer, weighs against the awarding of full probation. We find it particularly
reprehensible that an individual who worked within the criminal justice system would turn to the
illegal selling of a Schedule | drug in order to earn extramoney. We further conclude that Edward

2 National Institute on Drug Abuse, (2003), at www.nida.nih.gov/infofax/ecstasy.html.
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Clay has shown little or no red effort to rehabilitate. Additionally, the fact that he admittedly
encouraged his brother to commit a crime, essentially for pure profit motive, is also particularly
offensive and further weighs against a sentence of full probation.

Deterrence Needs: These co-defendants, whileeligible, are not presumptively eligiblefor
thealternative sentence of probation. Any statutory presumption of alternativesentencing would not
be conclusive even if it existed, however, as the presumption may be rebutted by “evidence to the
contrary.” Seeld.; State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). Guidance as to what may
constitute “evidence to the contrary”— or evidence that the co-defendant is a member of the
population for whom incarceration is a priority — is found in Tennessee Code Annotated section
40-35-103 (1997), which states that a court may order confinement when:

(A)  Confinement is necessary to protect society by restraining a defendant who

has a long history of criminal conduct;

(B)  Confinement isnecessary to avoid depreciating the seriousness of the offense

or confinement is particularly suited to provide an effective deterrence to
others likely to commit similar offenses; or

(C)  Measureslessrestrictive than confinement have frequently or recently been

applied unsuccessfully to the defendant.

A review of the present case reveals that section (B), confinement is necessary to avoid
depreciating the seriousness of the offense or that confinement is particularly suited to provide an
effective deterrence to others likdy to commit similar offenses, applies. Primarily, the reason to
deny probation in the present case would be for the deterrence value in requiring a period of
incarceration. In State v. Hooper, 29 SW.3d 1 (Tenn. 2000), our supreme court discussed the
historical issues involved with using deterrence only as a reason to deny probation. After
commenting on the inconsistencies that existed in applying deterrence as the sole reason in which
to deny an offender probation, the court pointed out the conflicting goals of alternative sentencing
versus incarceration, based on deterrence. Id. at 8-9. Due to these conflicting goals, our supreme
court delineated some standards to apply before using deterrence as the “ evidence to the contrary”
that allows the denial of the presumption for aternative sentencing.

First, thesupremecourt overruled two cases, Statev. Bingham, 910 SW.2d 448 (Tenn. Crim.
App. 1995), and State v. Bonestel, 871 S.W.2d 163, 169 (Tenn. Crim. App. 1993), which required
that the record show “that the sentence imposed will have adeterrent effect . ...” Tennessee Code
Annotated section 40-35-103(1)(B) only states that confinement be “particularly suited” to provide
adeterrent effect. Finding the standard as applied in Bingham and Bonestel to be contrary to the
language of the statute, the court indicated that Bingham and Bonestel, or any other case that can be
read to require proof that incarceration will or should result in deterrence, was overruled. Hooper,
29 SW.3d at 10. In other words, actual definitive proof of a deterrent effect need not be presented
at asentencing hearing in order to use deterrence asthe reason for thedenial of aneligibleoffender’s
full probation.




Second, the supreme court noted that “because some aspect of deterrenceis presentin every
case, ablanket policy dlowing incarceration based solely upon deterrence could do significant harm
to these purposes (referring to the purposes behind alternative sentencing and incarceration based
on deterrence), if not eliminate them all together.” Hooper, 29 SW.3d at 9. In other words, there
still hasto be more than just the bald proposition that probation is being denied just due to the need
for deterrence.

Third, the supreme court stated in referring to determining the efficacy of using deterrence
that “in order tofacilitate more meaningful appellate review, andto ensure greater consistency inthis
aspect of sentencing, trial courts should consider factors, such as the following, when deciding
whether aneed for deterrenceis present and whether incarcerationis ' particularly suited’ to achieve
that goal.” Thosefive factors are:

Q) Whether other incidents of the charged offense areincreasingly present in the

community, jurisdiction, or in the state as awhole;

(20  Whether the defendant’s crime was the result of intentional, knowing, or
recklessconduct or was otherwisemotivated by adesireto profit or gainfrom
the criminal behavior;

3 Whether the defendant’s crime and conviction have received substantial
publicity beyond that normally expected in the typical case;

4 Whether the defendant was a member of a crimina enterprise, or
substantidly encouraged or assisted others in achieving the criminal
objective; and

5) Whether the defendant has previously engaged in criminal conduct of the
same type as the offense in question, irrespective of whether such conduct
resulted in previous arrests or convictions.

Hooper, 29 SW.3d at 10-12.

Moreover, the court makes it clear that thesefive factors are non-exhaustive, stating:

Werecognize that any enumeration of factorsin this nebulous areaisimperfect, and

we do not preclude proof of any other factors deemed relevant by the sentencing

court. These factors are meant to serveonly asaguide, and acourt need not find that

all of thesefactorsare present before ordering incarceration based on aneed to deter

similar crimes. Additional factors may be considered by the sentencing court,

provided that (1) the sentencing court states these additional factors on the record

with specificity, and (2) the presence of these additional factors is supported by at

least some proof.
Id. at 12. In conducting our own de novo review of the record in the present case, we conclude that
al of the above factors were not present as applied to these co-defendants, but that there were
enough of the abovefactorsthat an e ght-year sentence, with eight monthsin confinement, was not
inerror.



Application of the Hooper Factorsto Present Case

(1) Therewasno evidencethat factor one, whether other incidents of the charged offense are
increasingly present in the community, jurisdiction, or in the state as awhole, was present.

(2) We conclude that there was evidence to support factor two, whether the co-defendants’
crime was the result of intentional, knowing, or reckless conduct or was otherwise motivated by a
desireto profit or gain fromthe criminal behavior. Evidencefrom the sentencing hearing indicated
that the primary reason the brothers got invol ved in the saleof drugswasin order togainfinancidly.
That reason weighs heavily toward the denial of probation for the reason of providing deterrence.

(3) We conclude there was some evidence of the presence of factor three, whether the co-
defendants' crimeand conviction havereceived substantial publicity beyond that normally expected
in the typical case. The co-defendants crime need not be known to the community as a whole, so
long as it is known to the discrete community of individuals likely to commit similar crimes.
Hooper, 29 SW.3d a 11. In the present case, co-defendant Edward Clay admitted that he was
responsiblefor getting hisbrother involvedin the crime, and both defendantsadmitted to previously
participating in similar criminal conduct. While not a strong factor, we nonethel ess conclude that
the limited circle of publicity this crime received does weigh towards the denial of probation.

(4) Similarly, factor four, whether the co-defendant was a member of a criminal enterprise,
or substantidly encouraged or asssted others in achieving the criminal objective, applies to co-
defendant Edward Clay, who admitted to being moreresponsiblefor the transaction and encouraging
his brother to get involved inthe crime. This factor does not apply to Timothy Clay.

(5) Factor five, whether the co-defendant has previously engaged in criminal conduct of the
same type as the offense in question, irrespective of whether such conduct resulted in previous
arrestsor convictions, appliesto both defendants. Both admitted thiswasnot thefirst timethey sold
drugs.

Accordingly, we conclude that while the trial court erred in the method in which it denied
probation, imposing a policy that due to the nature of the crime, despite eligibility for probation,
offenders were going to serve some time, it nonetheless arrived at the proper result, that these co-
defendants be denied full probation. Just as deterrence alone, without more, cannot be used as the
reason to deny full probation to an eligible offender, neither can we blankly determine that an
eligible offender, without more, should automatically be granted full probation. The nature and
circumstances of this case and the need for deterrence lead us to conclude that the denial of full
probation to these co-defendantsis proper.

For the foregoing reasons, we affirm the sentences imposed by the trial court.

JOHN EVERETT WILLIAMS, JUDGE



