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OPINION

A Robertson County jury found the Defendant guilty of falsely reporting that her ex-husband
sexually abused their seven year old daughter in violation of Tennessee Code Annotated section 37-
1-413. Thetrial court sentenced the Defendant to eighteen months in the county jail. After she
serves ten days, the Defendant will be allowed to have her sentence probated for six years. Inthis
direct appeal, the Defendant argues: (1) that the evidence presented at trial isinsufficient to support
a conviction for fasely reporting child sexual abuse beyond a reasonable doubt; (2) that the jury



instruction on falsereporting of child sexual abuse was erroneous; and (3) that the sentence imposed
by the trial court is excessive.

On January 16, 2000, Evelyn Collins of the Department of Children’s Servicesin Robertson
County received acall from the Robertson County Sheriff’s Department. Shewasinstructed to meet
withthe Defendant, the Defendant’ smother, Paulette Williams, and the Defendant’ s seven-year-old
daughter, J.B.* Ms. Collinstestified at trial that the Defendant told her that J.B. had complained
about being touched inappropriately by her father, Robert Black. Specifically, the Defendant stated
that J.B. told her that Mr. Black had “ put hisfinger and toysinto her private parts.” The Defendant
also told Ms. Collins that J.B. had been misbehaving sexually. For example, the Defendant stated
that J.B. “fondled” or touched both her younger and older sisters, that she masturbated at night, and
that she requested her stepfather to “tickle her private parts.” Based upon this information, Ms.
Collinscalled J.B.’ sfather, Robert Black, and asked him to meet with her. Ms. Collinstestified that,
during her interview with him, Mr. Black “seemed exasperated and concerned about [J.B." 5] being
traumatized.” Ms. Collins also stated that when Mr. Black arrived at the police station for the
interview, J.B. ran into his arms and clung to him. Ms. Collins found no evidence that J.B. was
afraid of Mr. Black, that anything inappropriate was going on between them, or that Mr. Black had
abused J.B.

During her investigation of Mr. Black’ srelationship with J.B., Ms. Collinsarranged for J.B.
toresidewith her paternd grandparentsrather than with Mr. Black, who hadfull custody of J.B. Ms.
Callinstestified that as J.B. was |leaving the Defendant to go with her grandparents, the Defendant
said, in J.B.’s presence, “[N]ext time | see her she'll be in her coffin.” During the time of the
investigation, the Defendant called Ms. Collinsthreetimes. The Defendant told Ms. Collinsthat she
had filed for emergency custody of J.B. because shefeared for J.B.’ ssafety. The Defendant dsotold
Ms. Collins that she had made reports of abuse before but that no action had been taken, and she
wanted Mr. Black prosecuted.

Ms. Collinstestified that J.B. was examined by a branch of Vanderbilt Children’s Hospital
called the Our Kids Clinic, which isamedical center that specializes in treating children who are
suspected victims of sexual abuse. The report generated by the Our Kids Clinic reflected that no
evidence of sexual abusewasfound. Inaddition, Ms. Collinstestified that on three prior occasions,
the Defendant had taken her daughter J.B. to be examined for evidence of sexual abuse.

J.B. testified that her father had never touched her in an inappropriateway. When thedistrict
attorney general asked J.B. whether Mr. Black had “ever put hisfinger inside you where he shouldn’t
have,” J.B. replied, “No.” She also testified that she never told anyone that Mr. Black had touched
her inaninappropriate manner. However, on crossexamination, defense counsel asked J.B. whether
she remembered “telling your mother that your dad had kind of tickled your privates. You'd play
aticklegame? Do you remember that?’ J.B. responded that she did tell the Defendant those things.

1It is the policy of this Court to refer to children in sexual abuse cases by their initials.
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Shealso verified that she had told the Defendant that sometimes Mr. Black would be“tickling [her]
throat and it felt like choking.”

Robert Black testified that hewas awarded custody of hisdaughter J.B. after hisdivorcefrom
the Defendant in November 1997. Mr. Black stated that the Defendant has accused him of sexually
abusing J.B. on four separate occasions. In January 1998, during J.B.’s first visitation with the
Defendant, the Defendant accused Mr. Black of molesting J.B. for the first time. Asaresult, Mr.
Black filed for “protection” of J.B. After the Department of Children’s Services examined the
allegations of abuse, the Robertson County Chancery Court granted Mr. Black full custody of J.B.
The Defendant then filed for a change of custody, which was denied.

TheDefendant again accused Mr. Black of sexually abusing J.B. around June or July of 1998.
The Department of Children’ s Servicesconducted another investigation. Approximately six months
later, early in 1999, the Defendant accused Mr. Black of sexual abuse for a third time. The
Department of Children’s Servicesfor Robertson County performed another investigation. Finally,
the Defendant accused Mr. Black for a fourth time in July 2000, which resulted in the instant
prosecution. Mr. Black testified that at thetimethe present all egations were made by the Defendant,
he had a petition pending to terminate the Defendant’ s visitation rights because of the traumatic
effect that the allegations and investigations, which include pelvic examinations, have had on J.B.
After each accusation, the Department of Children’s Services conducted an investigation, during
which J.B. was removed from Mr. Black’ s care. None of the investigationsled to Mr. Black being
prosecuted for abusing J.B. Mr. Black admitted that he and J.B. do play atickle gameassheisvery
ticklish in the ribs and on the back of her knee. However, he denied ever touching her in an
Inappropriate manner.

Dr. William Kenner, achild psychiatrist hired by Robert Black, testified that hemet with J.B.
on two occasions in February 2000. Dr. Kenner stated that he had been made aware that the
Defendant accused Mr. Black of sexually abusing J.B. Dr. Kenner testified that he found no
evidence that J.B. had been sexually abused. However, he did tell the court that the repeated
allegationsof sexual abusehad affected J.B. Heexplained that thequestioni ng, pelvic examinations,
and use of anatomically correct dolls have “in essence, to alesser degree, asimilar effect to being
sexually abused in that it focuses rather intense attention on [the] genital areaand questionsthat ...
don’t normally arisefor achildof thisage.” Dr. Kenner also stated that aparent whoismakingfalse
accusations of child abuse will tend to go from doctor to doctor or from agency to agency in an
attempt to find someone who will believe their allegations. Dr. Kenner mentioned several possible
reasons for making such a fal se accusation, such as the accusing parent having been the victim of
abuse or to gain custody and control of the child.

The Defendant testified that she believes that Robert Black has sexually abused J.B. based
on the sexual behavior of J.B. She stated that she has never been the victim of sexual abuse and that
she did not make up the reports of abuse to gain custody of J.B. The Defendant denied that she
agreedfor J.B. toresidewith Mr. Black’ s parents, and she denied making the statement that “[N] ext
timel see her she'll bein her coffin” in J.B.” s presence. The Defendant also denied calling Robert
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Black in August 1998 to apologizefor fal sely accusing him of sexually abusing J.B. The State then
called Robert Black as arebuttal witness to testify that such a conversation did take place.

The Defendant first argues that the evidence is insufficient to sustain her conviction for
falsely accusing her ex-husband, Robert Black, of sexually abusing their seven year old daughter,
J.B. Tennessee Rule of Appellate Procedure 13(e) prescribes that “[f]indings of guilt in criminal
actions whether by the trial court or jury shdl be set aside if the evidence isinsufficient to support
the findings by the trier of fact of guilt beyond areasonable doubt.” Evidenceissufficient if, after
reviewing the evidenceinthe light most favorable to the prosecution, any rational trier of fact could
havefound theessentid elements of the crime beyond areasonable doubt. See Jacksonv. Virginia,
443 U.S. 307, 319 (1979); State v. Smith, 24 SW.3d 274, 278 (Tenn. 2000). In addition, because
conviction by atrier of fact destroys the presumption of innocence and imposes a presumption of
guilt, aconvicted criminal defendant bearsthe burden of showingthat the evidencewasinsufficient.
See McBeev. State, 372 SW.2d 173, 176 (Tenn. 1963); see also State v. Buggs, 995 S.W.2d 102,
105-06 (Tenn. 1999); State v. Evans, 838 SW.2d 185, 191 (Tenn. 1992); State v. Tuggle, 639
S.W.2d 913, 914 (Tenn. 1982).

Initsreview of the evidence, an appd late court must aff ord the State “ the strongest | egitimate
view of the evidence as well as all reasonable and legitimate inferences that may be drawn
therefrom.” Tuggle, 639 S.W.2d at 914; see also Smith, 24 SW.3d at 279. The court may not “re-
weigh or re-evaluate the evidence” in the record below. Evans, 838 S\W.2d & 191; see also Buggs,
995 SW.2d at 105. Likewise, should the reviewing court find particular conflicts in the tria
tesimony, the court must resolve them in favor of the jury verdict or trial court judgment. See
Tugale, 639 SW.2d at 914. All questions involving the credibility of witnesses, the weight and
valueto begiventheevidence, and all factual issuesareresolved by thetrier of fact, not the gppellate
courts. See Statev. Morris, 24 S.W.3d 788, 795 (Tenn. 2000); State v. Pappas, 754 S.W.2d 620,
623 (Tenn. Crim. App. 1987).

Tennessee Code Annotated section 37-1-413 gates, “Any person who either verbally or by
written or printed communication knowingly and maliciously reports, or causes, encourages, ads,
counsels or procures another to report, afalse accusation of child sexual abuse commitsa Class E
felony.” Theproof at trial established that Evelyn Collins of the Department of Children’s Services
detected no indications that J.B. was the victim of abuse or that there was anything inappropriate
about the relationship between J.B. and her father. Likewise, the report by the Our Kids Clinic at
Vanderbilt Children’s Hospital reflected that no evidence of abuse had been found. Dr. Kenner
testified that, in hisexpert opinion asachild psychiatrist, there was no evidence indicating that J.B.
had been abused. And both J.B. and her father, Robert Black, testified that he has never touched her
in an inappropriate or abusive way. This proof was sufficient for the jury to conclude that the
Defendant had falsely accused Mr. Black of sexudly ausing J.B. beyond a reasonabl e doubt.

The next factual issue is whether the evidence established that the Defendant acted

knowingly and maliciously in falsely reporting child sexud abuse. Mr. Black testified that the
Defendant had accused him of sexualy abusing J.B. four times. After each accusation, an
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investigation was conducted by the Department of Children’s Services, during which J.B. was
removed from Mr. Black’ s custody. Each timetheinvestigation yielded no evidence that J.B. had
been abused. Dr. Kenner testified that a parent who is falsely accusing the other parent of child
abuse will often “shop” for someone to believe them. However, the Defendant testified that she
believed that Mr. Black had been abusing J.B., and she sated that her accusations were not the
product of any improper motive. The jury obviously discredited the Defendant’ s testimony and
found the Defendant to be untruthful. The credibility of the witnesses, especially the credibility of
the Defendant who testified in her defense, was the crucial issue for the jury to resolve on the point
of whether the fal se accusation was made knowingly and maliciously. Thejury resolved thisissue
in the State's favor. We find that the evidence is sufficient to entitle the jury to conclude that the
Defendant knowingly and maliciously reported afalse accusation of child sexual abuse against Mr.
Black. Accordingly, the evidence is sufficient to support the Defendant’s conviction for falsely
reporting child sexual abuse beyond a reasonable doubt.

Next, the Defendant argues that the trid court’ s instruction to the jury on the conduct that
constitutes falsely reporting child sexual abuse was improper. The challenged instruction stated,
“Any person who makes a false report of child sexual abuse is guilty of acrime.” The Defendant
arguesthat thisinstruction allowsfor the conviction of adefendant who makesafal sereport of child
sexual abusebelievingitto betrue. However, achallengeto asinglejury instruction must bejudged
in context of the entire jury charge rather than in isolation. See State v. Bolin, 678 SW.2d 40, 43
(Tenn. 1984); State v. Vann, 976 SW.2d 93, 101 (Tenn. 1998). The instruction immediately
following the challengedinstruction states, “ For you to find the defendant guilty of this offense, the
state must have proven beyond a reasonable doubt that the defendant knowingly and maliciously
reported afalse accusation of child sexual abuse” (emphasisadded). Thereafter thetrial court gave
instructions regarding the definitions of the words “knowingly” and “maliciously.”

When read in context with these other instructions, the challenged instruction would not
allow for the conviction of a defendant who reported a false accusation of child sexual abuse but
believed it to betrue. Furthermore, the jury wasinstructed asto the presumption of innocence and
asto reasonable doubt. Therefore, the jury instructions, viewed as awhole, were not erroneous or
misleading, and this issue iswithout merit.

Finally, the Defendant contends that the sentence imposed by the trial court is excessive.
When an accused challengesthe length, range, or manner of service of a sentence, this Court has a
duty to conduct ade novo review of the sentence with a presumption that the determinations made
by the trial court are correct. See Tenn. Code Ann. § 40-35-401(d). This presumption is
“conditioned upontheaffirmative showing intherecordthat thetrial court considered the sentencing
principles and all relevant facts and circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn.
1991).

When conducting ade novo review of asentence, this Court must consider: (a) theevidence,

if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments as to sentencing alternatives; (d) the nature and characteristics of the
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criminal conduct involved; (e) any statutory mitigating or enhancement factors; (f) any statement
made by the defendant regarding sentencing; and (g) the potential or lack of potential for
rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-102, -103, -210; State v. Brewer, 875
SW.2d 298, 302 (Tenn. Crim. App. 1993); State v. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim.
App. 1988).

If our review reflectsthat thetrial court followed thestatutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence even if we would have
preferred a different result. See State v. Pike, 978 SW.2d 904, 926-27 (Tenn. 1998); State v.
Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

The presentencereport reflectsthat, at the time of sentencing, the Defendant wasthirty years
old, married, and had three daughters. She graduated from high school in 1989, and, athough her
employment history isunsteady, shewasastay-at-homemother at thetime of sentencing. According
to the presentence report, the Defendant has no prior criminal history.

At the sentencing hearing, the trial court gave great weight to the enhancing factor that the
Defendant abused aposition of privatetrust. See Tenn. Code Ann. 8§ 40-35-114(16). Asamitigating
factor, the trial court found that the Defendant was suffering from a mental condition that
significantly reduced her culpability. See Tenn. Code Ann. § 40-35-113(8). Thetria court based
this finding on the trid testimony of Dr. Kenner. After weighing the enhancing and mitigating
factors, the trial court sentenced the Defendant as a Range | offender to eighteen months in the
Robertson County Jail. The tria court then decided that some incarceration was required. In
determining that the Defendant should serve ten daysin jail, the court noted

The Court believes that this is a very serious offense. That it is horrifying. It is
shocking, itisreprehensible. What was reported to the police would be achild rape,
which is a Class A Felony, if aperson is convicted of that charge, the minimum
sentence is fifteen years times three hundred and sixty five days. No parole, no
credit, nothing. And that iswhat this lady repeatedly is reporting to police. To me
that is very reprehensible.

She also takes absolutely no responsibility for these acts. Certainly no
remorse in these acts.... This is not an isolated event, it occurred more than one
time....The nature and circumstances of the criminal conduct involved as well as
depreciating the seriousness of the offense, to me demands somejail time.

Pursuant to Tennessee Code Annotated section 40-35-303(c), thetrial court then ordered that after
serving ten days, the Defendant would be placed on probation for six years, the maximum sentence
for aclassE felony.



A criminal defendant challenging a trial court’s sentencing decision has the burden of
establishing that his or her sentence isimproper. See Tenn. Code Ann. 8§ 40-35-401, Sentencing
Commission Comments; seealso Ashby, 823 S\W.2d at 169. The Defendant has not met her burden
in this case. Obviously thetrial court placed more weight on the factor that the Defendant abused
aposition of private trust when it sentenced her to eighteen months. Furthermore, the trid court
explained that it believed incarceration was appropriate to avoid depreciating the seriousness of the
offense, which is an appropriate consideration under Tennessee Code Annotated section 40-35-
103(1)(B). Finally, the period of probation may be for a period up to “the statutory maximum time
for the class of the conviction offense” Tenn. Code Ann. 8§ 40-35-303(c). The total range of
punishment for falsely reporting an accusation of child sexual abuse, a class E felony, isfrom one
to six years. See Tenn. Code Ann. 8§ 40-35-111(b)(5). Thus, thesix years of probation was within
the allowed range. Based on our review of the record, we are unableto concdude that thetrial judge
erred or abused his discretion in sentencing the Defendant. Thisissue is without merit.

The judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE



