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OPINION

Tothe extent possible, wewill review the evidencein an order whichischronological to the
offense.

STATE'S PROOF

The victim, Tommy Burks, had lived in Cumberland County with his wife Charlotte for
approximately thirty years. He first had been a state representative and then a state senator, being



in the latter position for approximately twenty years prior to his death on October 19, 1998. The
defendant, Byron Looper, was the Putnam County Tax Assessor at the time.

Sergeant Joseph H. Bond, aMarinerecruiter residingin Hot Springs, Arkansas, testified that
he had known the defendant since they were about 14 years old and in the ninth grade. They did not
see each other “for quite awhile” after high school, Bond joining the Marines and the defendant
entering the United StatesMilitary Academy. Henext saw the defendant around Christmas of 1985,
two years after they had graduated from high school, and, following that, in 1986, when the
defendant enrolled at the University of Georgia. He did not see the defendant again until
approximately ten years later. The defendant called him in May or June 1998 and said that he
wanted to stay in touch with Bond, and, about three weeks later, again telephoned Bond, asking if
he could visit him in Arkansas. Bond agreed, and the defendant came to Hot Springs shortly after
that, visiting in June 1998. Together they went to abar and drank throughout the night. Duringthis
evening, the defendant said that he was “either a senator or a congressman,” in Tennessee and,
accordingly, Bond introduced him as* Senator Looper.” Either later that night or the next morning,
the defendant admitted to Bond that he was “ actudly just running for office.”

During this weekend visit to Hot Springs, the defendant spoke of hisinterest in firearms,
saying that he had “been thinking about getting one.” He questioned Bond about the specifics of
firearms, “different calibers, how accurate they were, the ranges on them, and asked . . . about
silencers,” as wdl as “[c]oncealibility, what would be concealable in a crowd.” Later during the
visit, speaking of the election, the defendant said that * he had thought about killing [his opponent].”
Additiondly, he said that “if there were only two people on the ballot, if one of them died 30 days
before the election, that he would automatically win.”

The defendant then came unannounced to Bond' sapartment in July or August 1998, where
he stayed for “a couple of days.” During this vidt, the defendant “was more intent on getting a
weapon,” saying tha “since the election was coming up, he needed one quick.” Although he had
no intention of doing so, Bond agreed to obtain apistol for thedefendant. Bond said he thought “the
election would go ahead and happen, and that would beit, and | wouldn’t hear anything el se about
it.” After hisdeparture, the defendant tel ephoned Bond “ about every day, sometimestwo, three, four
timesaday,” wanting “to know if [Bond] had got him a pistol yet.” Bond made excuses for not
doing so, and did not obtain a pistol for the defendant. The defendant sent Bond amoney order for
$150. The telephone calls from the defendant continued “[i]nside of aweek of him leaving.”

William Lindsay Adams, Jr., testified that he resided in Baton Rouge, Louisiana, and
periodically worked “as a staff person for political campaigns around the country and in [his] own
state.” Hewould become affiliated with candidates by word of mouth or throughtrade publications.
Inthe July 1998 edition of Campaigns and Elections, he had seen a notice seeking “acampai gn staff
or manager for afirst tier campaign.” The advertisement provided a facsimile number to which to
respond but not the name or other information about the candidate. About three days after he had
faxed hisrésumé to the number, Adams received atelephonecall from aperson identifying himsdf
as “Byron Looper,” who said that he “had changed his name to Low Tax Looper.” Adamstold of
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his* credentials,” whichincluded working “for aconservativegovernor who had just recently passed
somelawsinLouisianathat [the caller] seemed interested in.” The caller asked about “[c]oncea ed
weapons laws’ and the “details of the law, and how it was passed, and what was [Adams’] rolein
the legid ation, or the campaign to get thislaw elected.” The caler sad that he was a candidate for
the state senate; and, Adams “wanted to know how much he thought it would take to run arace’ to
find out “if hewasseriousor not.” Thecaller said that the race would cost “[t] hirty-five cents,” but
Adams did not ask for an explanation because the conversation was “very awkward” with “[a] lot
of pauses.” Adamstestified how the caller said that hewould win therace: “Hehad several idess,
but he suggested that maybe if a candidate wasn’t in the race at the end, if something happened to
the candidate, that the race wouldn't cost that much to run, which was my concern, the money.”
Adams decided against going to work for the caller.

Russell Duke testified that he had been afriend of Russell Looper, the defendant’ s brother,
for “[a]t leadt five, siX, seven, eight years.” Duke said that he resided in Oakwood, Georgia, which
was located in the northeast part of the gate, “[a]bout [a] four-and-a-half, five hours’ drive from
Crossville, Tennessee. He testified that he and Russell Looper had planned to go out with some
friends on October 17, 1998; but, because Looper “had something that he had to do” with his
girlfriend in Atlanta, Duke then agreed to “run some errands for Byron,” at Looper’ srequest. Prior
to that, he had met the defendant on two occasions. Duke and the defendant were to meet at the
Flowery Branch, Georgia, home of the defendant’ smother, whichwas*[w]ithinfiveto seven miles”
of Duke' sresidence. Dukearrived there at about 7:30 p.m. and allowed the defendant to use his cdll
phoneto make two or three calls @out car advertisements he had seen in an Auto Trader magazine.
The defendant owned a Beretta automobile which he left at his mother’s residence as Duke drove
himto look at carsfor sale. With the defendant driving, they took one of the carsfor sale, ablack,
four-door “older body-styled Audi,” on a tes drive. The defendant purchased the Audi for
“somewhere like twelve ($1200) or twelve, fifty ($1250).” In his own vehicle, Duke followed the
defendant, driving the Audi, back toward the home of the defendant’s mother. Five or ten miles
before his mother’ s house, the defendant and Duke stopped at a car wash, where the defendant said
that “he wanted to find somewhere that was well lit to leave the car.” It was then parked at a
shopping mall about ten miles from the house of the defendant’ s mother, with Duke returning the
defendant to her residence. The defendant explained that he wanted to park the car at a place other
than his mother’ s house “because cars had been following [him] since he had came[sic] from here
downto hismother’s.” Duke had not spoken with the defendant sincethat night. However, helater
identified to Tennessee Bureau of Investigation (“TBI") agents the sdler of the Audi.

On cross-examination, Duke said that it had taken “[a] pproximately four-and-a-half to five
hours’ to drive from his homein Georgiato Crossville, where the trial was being conducted. He
agreed that to drive from his residence in Georgia to Crossville by the expressway, it would be
necessary to go south to Atlanta. To avoid this, adriver would have to take “[c]ountry back roads.”
Regardless of which route was taken, the drive from his residence to Chattanooga would take
“probably two and ahalf hours.” Duke said that thetiresonthe Audi, when it was purchased by the
defendant, were “pretty worn.”



Michael R. Levy testified that in October 1998, he had been living in Lilburn, Georgia, and
had advertised a1987 Audi 4000-Sinthe Auto Trader for sale. He said that the defendant responded
to the advertisement on October 17, arriving with afriend at Levy’ sresidence about 6:00 p.m. The
defendant told Levy that he bought cars, repaired them, and then sold them. Levy received $1200
in cash from the defendant for the vehicle, giving him the title and a bill of sale. Identifying his
receipt for atire purchase, Levy said that he had fourteen-inch NTW Viper tires put on the vehicle
on October 19, 1996, and had driven the car 30,000 miles since installing thetires, which “werein
good condition, though.” He said that the car had ignition problems and would not start al of the
time.

On the morning of Monday, October 19, 1998, the victim and hiswife slept later than usud;
and the victim did not go to alocal Hardee' srestaurant for biscuitsfor himself and his grandson, as
was hiscustom. A group of children were coming to the pumpkin patch ontheir farm between 9:00
and 9:30 am. that morning. As the victim was preparing to leave for the pumpkin patch, his
daughter telephoned, and, after they talked, hiswife spokewith their daughter, who was cd ebrating
her birthday that day. The victim left for the pumpkin patch, and his wife left to join him at about
8:30 am.

Asthevictim’swifewas on her way to meet her husband, she saw their farm hand, Wesley
Rex, ashedrove“real fast” out of thefarmroad. Shejumped out of her car to meet him as he pulled
over. He jumped out of histruck and said, “ Something’s bad wrong with [the victim]. He's got
blood coming out of hisear.” She instructed him to telephone 9-1-1 and then proceeded down the
farm road to her husband. She saw histruck and got out and touched him. She explained that, “I
didn’t really realizewhat — 1 didn’t know what had happened to him until | —1 was holding him, and
| felt the back of hishead, and he had abigknot on the back of hishead, and | looked at hisface, and
| could seethe hole.”

The victim’s daughter, Kim, and emergency medical workers soon arrived at the scene.
Detective Gary Roach, of the Putham County Sheriff’s Department, followed by Chief Detective
David Andrews, arrived at about 9:00 am. A number of other law enforcement officers
subsequently arrived. Roach went to the victim’ struck, seeing that the driver’ s side door was open
and that the victim’s body was inside. Wesley Rex said he had seen a black car coming down the
farm road, away from the victim’ s truck, before Rex had found the victim’s body. After Rex had
shown Roach the place wherethe black car had turned around, officers secured the areaand covered
thetire tracks with tarpaulinsto preserve the evidence. Photographs and a videotape were made of
the crime scene. The following morning, Detective Roach was informed that someone & the
victim's farm wanted to speak with him, and, upon hisarrival, learned that it was Wesley Rex. He
met Rex at the hog barn where Rex said that he had seen on television the person who had been
driving the black car, and that his name was Byron Looper.

Wesley Rex testified that he was 24 years old and had lived on the Burks' farm since hewas

three. He had graduated from high school in Cookeville, where he had attended special education
classes and received a specia education diploma. He said that he had trouble in school with “my
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reading, writing, and my math.” He had no trouble with hisvision. He described his duties at the
farmas*“tak[ing] care of theanimals, and feedingthe cows, andjust different stuff.” Onthe morning
of October 19, 1998, he had gone to the Hardee' s restaurant in Monterey for breakfast, and then
returned to the barn to feed the animals and prepare for a group of children coming that day for a
hayride to the pumpkin patch. As he was on the farm road, he “saw a black car come in, so [he]
pulled over, and [he] seen [the victim] coming in behind it.” He described the single occupant of
the black automobile as “awhite male, had glasses on, had a black jacket on with a pair of gloves
on.” The vehicle proceeded down the road and then turned around. The victim stopped his truck
beside Rex and asked “who was in the black car.” Rex replied that he did not know who the
occupant was. As Rex drove off, helooked back and saw the black car pull alongsidethe victim’'s
gray Dodge pickup truck. Rex continued and when he had gone about 100 yards, going to the hay
trailer, he heard a“pop,” and thought he had run over gravel or had ablowout. Ashelooked inthe
mirror, he saw “the black car cominginbehind” him “pretty fast.” Theblack car turned on Highway
70 toward Monterey. Not redlizing that anything was wrong, Rex fixed the hay wagon before
returning to the barn. About five minutes|ater, he passed the victim'’ struck, and it appeared that the
victim “was reading something in hislap.” Returning on the tractor, Rex again came beside the
victim’ s truck:

And, so, | went on through and got the tractor. | come back
out the same road on the tractor, and | got up there to [the victim' 5]
truck, and | seen that there was some blood on his ear, and | thought
there was something wrong, so | got off thetractor and checked him.
| sort of touched him, and | noticed — | said, “Well, | need to go tell
Kim.”

He then went to the victim’ s daughter’ s house located at the end of theroad and told her to
call 9-1-1. Next, hefound thevictim’ swife and told her that “there was something wrong with [the
victim],” and asked an acquaintance who worked at the fire department come to the scene.

Rex testified that, before that day, he had never seen the defendant. He later told the police
that the black car “looked like a Toyota,” but he was not certain that this was the case. Looking at
a photograph of ablack Audi automobile, he said that it appeared to be of “the car that was on the
farm that morning,” recognizing it partly because of “the circlesonit. . . the seat covers, the top of
the seats.” Later that morning, Rex assisted a police officer in preparing a computer sketch of the
man he had seen driving the black car. The following morning, he went to the residence of Moe, a
fellow farm worker, to seeif he wasgoing to work that day and sat with him to watch thenews. As
he watched a morning newscast, he was “[a] hundred percent” certain that a photograph of the
defendant being shown was the man he had seen driving the black car on the farm road the morning
of thekilling. Rex then went to Mrs. Burks' house and told the two deputies there that he “ needed
to get ahold of Gary Roach,” who wasthe only investigator he remembered from the previousday.
He told Roach that he had recognized the man, although he could not remember the man’s name.
Rex then identified in court the defendant as being the man driving the black car he had seen that
morning on the farm road.



At the crime scene, TBI Agent Don Carman observed the victim'’s body and took inventory
of the contents of the victim’ spockets. Insidethevictim’s pocketswere$43, awhite handkerchief,
a brown wallet containing a driver’s license, a pocketknife, two sets of keys, and some change.
Carmaninspected thevictim’ struck but did not find any fired bull etsor cartridge cases. Thedriver's
side window of the victim'’s truck had been rolled down and was not broken.

Agent Carman, who was qualified asafirearmsidentification expert at trial, testified that he
examined the bullet recovered from thevictim’ sbody and determined it to be anine-millimeter class
jacketed bullet. Carman also received a Smith and Wesson Sigma Series Model SW9V nine-
millimeter pistol, aswell asa Smith and Wesson nine-millimeter magazine, for examination. After
examining test-fired bullets from the pistol and comparing them with the bullet recovered from the
victim, he determined that the bullet was fired from the barrel of the pistol. He testified that the
magazine was restricted for law enforcement use and was banned for normal practice.

Dr. Sullivan Smith, an emergency physician at the Cookeville Regional Medical Center and
the Putnam County Medical Examiner, testified that he arrived at the crime sceneat approximately
9:30 am. Thevictim’s body was still in histruck, and Dr. Smith observed that he had a bleeding
wound from his face. Later, he signed the death certificate, which listed the cause of death as a
gunshot wound to the head.

Dr. Charles Harlan testified that he performed the autopsy on the victim’ s body on October
19, 1998. The cause of the victim’s death was a gunshot wound to the head. Dr. Harlan stated that
the bullet entered the victim’ s body “at the junction of theleft side of the bridge of the nose and the
left eyebrow . . . and then traveled through the brain and was recovered in the posterior right
calvarium.” The victim’s wound was a “ distant gunshot wound,” meaning that the barre of the
weapon was at least twenty-four inches from the victim’ s body when it was fired.

Themorningthat thevictimwaskilled, Jenny Conley, the manager at theHardee' srestaurant
in Monterey, was working at the drive-through window where her first customer that morning
“seemed like he was in a hurry and nervous, upset that he had to wait for the correct food.” Asshe
corrected his order, he “slapped the money on the counter,” from where the wind blew it into the
store. She described the customer, who was wearing awhite Oxford shirt and black, wire-rimmed
glasses, as “[k]ind of slender, average height . . . [d]ark hair that’s kind of feathered on the side.”
The customer was driving ablack, four-door car with gray interior. Ms. Conley later identified the
defendant from a photographic lineup as this customer.

Thedefendant appeared, again unannounced, at Sergeant Bond’ sapartment between11 p.m.
and 1 am. the night of October 19, 1998. After being admitted into the apartment, the defendant’s
first words were, “I did it, man, | did it.” When questioned by Bond, the defendant said, “1 killed
that dude. . . . That guy | was running against. . . . | busted a cap in that dude's head.” The
defendant was “[n]ervous, fidgety, pacing al over [Bond' s livingroom [sic], pacing behind the
couch, couldn’t be still.” The defendant said that he had used anine-millimeter pistol he had gotten
from “aguy heknew that either had abusinessor went to police auctions, went to gun shows, things
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likethat.” Hesaidthat, after he shot thevictim, “hedrovefor about 10 or 15 minutes and threw [the
pistol] out the window.” Disclosing the details of the killing, the defendant said that it had been
“kind of foggy” that morning and he had gone to the victim’s house and shot him. Concerned that
he had | eft tire tracks at the scene, heasked if Bond “ knew a placewherehecould get . . . new tires.”
He said that, at the shooting, “ he passed aguy on theroad that either knew him or might haveknown
him, and —but he didn’ t know whether he saw him or not, or could tell who hewas.” The defendant
guestioned Bond, “ You'll cover my asson this, won't you?’ Bond replied that he would provide an
alibi for the defendant, who then said, “ If you walked ininyour dress blueswith dl of thosemedals
you' ve got, that would be the best aibi | could ever have.”

Thedefendant left Bond' sapartment thefoll owing morning, exchanging suitcaseswith Bond
because*hedidn’t want anything on hissuitcase.” Asthedefendant went toleave, his“car wouldn’t
crank,” so Bond pushed the defendant’ s car with hisown. Bond identified a photograph of an Audi
4000-S as being the vehicle the defendant was driving. The defendant left Bond' s apartment on
Tuesday, and Bond' s brother telephoned the following Friday or Saturday to inform him that the
defendant’ sopponent had been killed. Concerned about what might happento him, and after advice
from others in this regard, Bond telephoned the district atorney’s office where the killing had
occurred.

Gerhard Noll testified that he owned and operated an auto repair shop in Tucker, Georgia.
Hesaid that “[s|omewhere between the 11th to 20th” of October 1998, aman brought ablack, four-
door Audi 4000-Sto his shop, complaining of several problems with the vehicle. Therepair order
for thisvehicle, which had been partially filled out by the customer, bore the name and signature of
“Anthony Looper” and the address “ Creek Stone Court” in Stone Mountain, Georgia. The charge
for the repairswas $575. Therepairsdid not include replacing thetires. Thecustomer, whom Noll
said he could no longer identify, told him that he was going to be out of town and leave the car for
“a couple of weeks.” However, the vehicle remained there for several months. After receiving a
telephone call notifying him that the person who had left the car no longer wanted it, Noll utilized
the vehicle's paperwork, which he found in the glove compartment, and sold it. The title named
“Michael Levy’ asthe seller and “Joann Milligan,” to whom Noll sold the vehicle, as the buyer.
Milligan testified that she had purchased the vehicle from Noll for $1,700. Because the tags on the
car had not expired, she did not change them, and, subsequently, was met by police officers as she
was about to get into the vehicle. She had not replaced the tires after purchasing it from Noll.

Robert J. Muehlberger, the manager of the forensic laboratory of the United States Postal
Inspection Service and aforensic document examiner, testified that he had examined the signature
“Anthony Looper” on the original Gerhard Auto House form and on a quitclaim deed and two
campaign financial disclosure statements bearing the signature “Byron A. Looper,” as well as an
appointment of political treasurer form also bearing the signature “Byron A. Looper.” Hetestified
that, in hisopinion, the same person had sgned each of these documents.

Nancy Bowman, the administrator of elections for Putnam County, testified that the
candidates for the 1998 election for the Fifteenth Senatorial District were Tommy Burks, the
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Democratic nominee, and Byron Looper, the Republican nominee. Because Senator Burks died
fifteen days prior to the election, hisnamewas covered over on the voting machines and marked out
on the paper ballots, in accord with Bowman’ sinterpretation of the election law. She said that the
defendant had signed hisqualifying petition as*Byron Low Tax Looper.” Since Senator Burksdied
less than forty days prior to the election, only the defendant’s name appeared on the ballot.
However, Charlotte Burks, the victim’ swidow, won the election, asawrite-in candidate, in each of
the eight counties in the district.

TBI Agent Larry O’ Rear testified that he participated in the execution of asearch warrant at
theresidence of the defendant. He identified a shoulder holster which was found hanging on a coat
rack in one of the bedrooms; however, no pistol or other type of firearm wasfound in the residence.
He did not have an opinion as to whether the holster was designed for a particular type of pistol,
revolver, or semiautomatic. During his testimony, he placed, alternately, in the holster, a .45
automatic and a nine-millimeter Smith and Wesson.

Jmmy Hamlet testified that in March 1999, while employed by Meadows Construction, he
wasworking with acrew “pickingup litter along theinterstate and the exits.” On March 1, they had
started at Monterey on [-40 West and were working toward Cookeville. He testified that while
“walking up the exit ramp” at Exit 288, he found a nine-millimeter Smith and Wesson pistol.
Hamlet subsequently gave the pistol to Randy Maynard of the Tennessee Highway Patrol.

James Sparkman, an employee of Averitt Express, testified that the weekend following
Thanksgiving 1998, hewas“four-wheeling” near hisgrandparents' property by the Calfkiller River
and came “ across something shiny in theroad.” He said that the object, which was agun magazine,
“had mud on it” and was on the river bank between two bridges. Later, his mother telephoned the
White County Sheriff’ s Department, informing them of the clip, and wastold it would be picked up.
However, this did not occur and Sparkman then telephoned the Cumberland County Sheriff's
Department because of his concern in having the clip upon which was imprinted “law enforcement
use only.” Subsequently, he gave the clip to a TBI agent. He said that he found the clip
“approximately 20 to 25 miles” south of the intersection of Highway 111 and |-40.

John Kenneth Stansell, Jr., the general manager for G.T. Distributorsin Rossville, Georgia,
testified that his company, located ninety-six miles from Crossville, Tennessee, sold law
enforcement equipment. Hesaid that on March 7, 1997, he sold two Smith and Wesson SW9V nine-
millimeter pistols, bearing serial numbers PAM 8264 and PAM 7629, to Officer Tim Murphy of the
Monterey Police Department, after Murphy had presented him with a letter from the City of
Monterey authorizing Murphy to make the purchase.

Officer Tim Murphy of the Monterey Police Department testified that on March 7, 1997, he
met with John Bowden, Mayor of Monterey, at City Hall where Bowden gave him $700 in cash to
purchase two Smith and Wesson Sigma nine-millimeter pistols for him. That day, Murphy and
Officer Bruce Cantrell drove to G.T. Distributors in Rossville, Georgia, where Murphy purchased
the pistols Bowden had requested, aswell astwo .40 cdiber pistols, while Cantrell purchased a .45

-8



caliber pistol. Upon their return to Monterey, Murphy delivered Bowden's pistols to him at his
office, where the pistols were passed around and “dry-fir[ed]” by Bowden, Murphy, City Council
Member Walt Phillips, and Assistant Chief of Police Terry Rizor. When Murphy left Bowden's
officethat day, both nine-millimeter pistolswerein Bowden’ spossession. However, helater learned
that Walt Phillipswasthe recipient of one of the pistolsand assumed that Bowden had kept the other
one.

Subsequently, in March 1999, after the murder wegpon had been found and associated with
the victim’s death, Murphy was twice interviewed by TBI Agent Bob Krofssik about his purchase
of the nine-millimeter pistols. Murphy admitted that he lied about “[a] lot of things’ in the first
interview, specifically that he originally bought the pistolsfor himself, not disclosing that he had in
fact purchased them for Bowden. He said that he lied during the interviews because of fear that he
had used his position as a police officer “for something other than it was meant to be.” Murphy
admitted that he had untruthfully completed the Federal Firearms Transaction Form on March 7,
1997, by answering “yes’ to the question: “I am the actual buyer of the firearm indicated below.
| understand that if | answer no to this question, the dealer cannot transfer the firearm to me.”

Sheila Johnson, a secretary in the Putnam County Tax Assessor’s officewho also had done
housecleaning for the defendant at his residence, testified that the defendant did not come to the
office during October 19-22, 1998. She said that John Bowden also worked in the assessor’ s office
and was there on October 19, 1998. She noticed that the defendant “seem[ed] alittle more quiet”
than usual during the three weeks preceding the victim’s death.

While cleaning the defendant’ s residence about a month to a month and a half before the
victim’'smurder, Ms. Johnson saw a handgun under a cushion on the couch. She was contacted by
law enforcement officials on October 21, 1998, and gave a statement to TBI Agent David Emerin
about the handgun which she said had a“two-toneto it . . . darker on the bottom and lighter on top.”
After shewasshown an array of gunillustrationsin an effort to identify the type of handgun she had
seen, Ms. Johnson initialed theillustration of aModel SW9V pistol. However, shefelt she had been
“[sJomewhat” directed to certain types of gunsto identify.

On cross-examination, Ms. Johnson testified that she“felt intimidated . . . like | wasthe one
being tried for this” when she gave her statement. She was not allowed to write her statement, and,
to her knowledge, her statement was neither tape-recorded nor videotaped. She said that she told
the assistant district attorney before trial that the gun illustration she had initialed was not the gun
she had seen at the defendant’ s house.

TBI Agent David Emerintestified that thevictim’ sfarm employee, Wesley Rex, cametothe
Putnam County Justice Center on October 20, 1998, and said that he had seen the man he saw the
morning the victim was killed on television in a political advertisement. The defendant became a
suspect and, the next day, October 21, 1998, the TBI called the Putnam County Tax Assessor’'s
Office and asked employees to come to the justice center three at a time for interviews. During
Emerin’'s interview with Sheila Johnson, she told him that once when she was cleaning the
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defendant’ s house, she saw the handle area of a gun which was “a gray on the upper top area, and
.. . darker on the bottom lower area.” He showed Johnson two gun catal ogs which she reviewed
thoroughly, immediately discounting the revolvers and any type of rifle or shotgun as the gun she
had seen at the defendant’ shouse. After Johnson was unableto identify any weapon in thecatal ogs,
Emerincontacted Tommy Hefland, asenior forensic scientist withthe TBI Laboratory, | dentification
Division for Firearms, and gave him Johnson’ s description of the gun: “different colored material
onit, theridges on the slide were from the center of it, all theway back.” Hefland told him that the
description sounded like “ something from the Sgma series’” and faxed him a photocopy which he
showed to Johnson. Johnson identified the gun on the photocopy as the type she had seen at the
defendant’s house. At the time of Johnson’s interview, Emerin did not know what the murder
weapon looked like; he only knew that it was anine-millimeter because that was the type of bullet
recovered from the victim. He reduced Johnson’s statement to writing, and the two of them went
over the statement “line by line, period to period,” with Johnson initialing all correctionsand thetop
and bottom of each page for authentication purposes and also sgning an affidavit.

Agent Emerin was contacted by Joe Bond who expressed a desire to come forward with the
information he had. Subsequently, on November 3, 1998, Agent Emerin met with Bondin Georgia
where Bond gave him the defendant’ s bag which had a Delta Airlinesidentification tag bearing the
defendant’s name. Two days later, he met with Bond again, this time at Bond' s apartment in Hot
Springs, Arkansas. There, Bond gave him another bag, containing numerous itemsof clothing and
personal items, that belonged to the defendant. Agent Emerin individually bagged the contents of
the bag and took photographs of the bag, Bond's vehicle, and Bond. At that time, he aso
interviewed Candace Hill in the presence of her parents because she was a minor.

Georgia State Representative Michelle Henson testified that the defendant, afriend of hers
and her ex-husband, came to her home on Creek Stone Court in Stone Mountain, Georgia, on
October 21, 1998, after 10:00 p.m. Thedefendant wasdrivingadark-colored Audi automobile. The
defendant told her that his opponent had been shot, but she did not ask him for details and he gave
none. At her invitation because of the lateness of the hour, the defendant spent the night at her
home. The defendant asked to use her telephone and said he wanted to use a secure phone as
opposed to a cordless phone but did not say why. The following morning, October 22, 1998, she
read a newspaper article about the victim’s murder which stated that the authorities wanted to talk
to the defendant. She spoke to her ex-husband and expressed concern about the defendant’ s being
a her residence. She asked the defendant where he was the day of the murder, to which the
defendant replied “down south.” The defendant told her “[s|omething to [the] effect” that shedid
not “need to know anymore information.” After the defendant spoke to her ex-husband on the
telephone, she loaned the defendant some money which was later reimbursed by her ex-husband.
She described the defendant’ s demeanor when he was at her home as “nervous. . . not being calm
and just sitting there camly[.]”

Douglas Henson testified that he was formerly married to Representative Michelle Henson.

He said he had been acquainted with the defendant, whom he described as somewhat “quirky” and
known to exaggerate Stuations at times, for over ten years. On October 22, 1998, Representative
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Henson tel ephoned himwhile hewasreading anewspaper article about thevictim’ smurder. Healso
spoke to the defendant who was at Representative Henson’s home. The defendant asked him if he
could borrow $200 to $300, which Representative Henson gave to the defendant, Henson later
reimbursing her. Henson asked the defendant if he was in town at the time of the murder, and the
defendant said he was not. When Henson asked the defendant where he was, the defendant said
“[slouth.” Henson asked, “South where?’ and the defendant said, “[T]hat’ s facts, and we' re not
going to talk about the facts.”

Randall Kirk Nelson, an employee of the TBI Crime Laboratory assigned to the trace
evidence section, identified a series of photographs which he had taken and castings he had made
of thetiretracksat the scene. Two of the tracks he identified as having been made by afarm tractor
located near the victim’ s truck and a pickup truck driven by Wesley Rex. He said that he found an
unidentified track on the road near the victim’s vehicle and at a nearby turnaround area. Castings
were made of the unidentified tracks, and heturned over these, aswell asthe photographs of thetire
tracks, to Sandy Evans, thetiretrack examiner at the TBI Laboratory. He said that he had not taken
any measurements to determine the stance or wheel base of the vehicle which had left the tracks
becausethetracksdid not provide him with theinformation he needed to make those measurements.
He defined “stance’ as “a measurement of the center of a passenger side tire to the center of a
driver’ ssidetire, the front, and also in the back” and “whed base” as*“ameasurement of the center
of the back tire to the center of the front tire.”

TBI Specia Agent Sandra Evans, assigned to the microanalysis section of the crime
laboratory, testified that she compared the tire track photographs and castings with those in The
Tread Design Guide and utilized Tread-Assist Software to try to identify the type of tire which left
the tracks. Her conclusion was that the tracks were consistent with a 1997 National Tire and
Warehouse“ Viper-TR Passenger Tire,” a1998 National Tireand Battery “Viper Radial-T Passenger
Tire,” and a1998 Sears“Viper-T Passenger Tire,” which are manufactured by the Cooper Tire and
Rubber Company. Upon cross-examination, Evanstestified that she had examined the defendant’s
Audi automobile on July 1, 1999, and, based upon that examination, concluded that the tires then
on the Audi had not left the impressions at the crime scene. She said that she had examined the
Beretta automobile on November 4, 1998, and that the tires from the Beretta, likewise, were
inconsistent with the tire tracks at the crime scene. After Cooper Viper-TR tires were mounted on
the Audi, it produced a*“track similar to” that left at the scene of the homicide.

Bruce Currie testified that he was manager of technical standards for the Cooper Tire
Company and was accepted as an “expert in his field as a tire engineer.” Based upon his
examination of thetire castings from the crime scene, he determined that “the measurements from
the three tire castings [were] consistent with the dimensions of aP19560R14 Viper-TR Radial GT
tire manufactured by Cooper Tire & Rubber Company.” He said that between the introduction of
this tire in 1996 and the time of the homicide, approximately 15,000 of these tires were
manufactured out of the 105,000,000 tires his company manufactured during that period.
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Dorothy Henry testified that she had been employed in the Putnam County Tax Assessor’'s
Officefrom approximately two weeks after the defendant began histerm astax assessor in 1996 and
worked there until hissuccessor had taken office after the defendant’ sarrest. The defendant did not
come to the office much, “maybe once or twice aweek a couple of hours, or something like that,”
and employee turnover was high. John Bowden came to work in the assessor’ s office in 1998 and
wasafriend of the defendant. Shesaid that, although Bowden was supposed to perform field work,
“he didn’t know anything about field work.” She knew no function that he performed. On the day
that the victim was killed, Bowden was in the office, but the defendant was not. Another former
employeeof the Putnam County Tax Assessor’ sOffice, Robert Michael Nail, said that the defendant
had hired himin 1997, and he had worked there for fifty weeks. He said that John Bowden “handed
out work assignments’ and “wasabout firstin command.” Bowden “might work . . . about ten hours
out of the week, but most of the time, he sat there and was on the computer playing solitary [sic].”
Bowden was paid $19,000 per year. On cross-examination, Nail saidthat he had filed a$1.2 million
wrongful termination lawsuit against the defendant after hewasterminated. Becauseof Nal’ sduties
in “the field,” he was in the office “maybe an hour a day.”

DEFENSE PROOF

Virginia Hill, the mother-in-law of State’ s witness Joe Bond, testified that she was present
in November 1998 when TBI Agent David Emerin interviewed her daughter, Candace Hill Bond,
who wasaminor at thetime. Her daughter told Emerin that she had been mol ested that summer by
the defendant at Bond’ s apartment. Virginia Hill asked Emerin to omit thisinformation from his
report because her “ daughter was already traumatized,” and Hill “did not want it drug through the
courts, and for the defense to make [her daughter] look bad.” The next day, she asked Bond if he
knew about theincident. Hereplied that the day hiswifetold him that the defendant made her “feel
uncomfortable,” he had asked the defendant to leave. When told of the matter, Virginia Hill’'s
husband became more angry than had Bond, and, further, had become angry at Bond for not doing
more about the incident.

Elizabeth Howard, an emergency medical technician with the Putnam County Ambulance
Service, testified that she had been called to the crime scene the morning of October 19, 1998, and
saw a man, whom she later learned was Wesley Rex, talking with a police officer. Rex told the
officer that the black vehicleat the scene” could have been possibly aToyota” and that Rex did not
know who had been driving.

Theformer mayor of Monterey, Tennessee, John Henry Bowden, testified that the defendant
had hired him to work for the Putnam County Tax Assessor’s office. He said that his initial
statement was untruthful that he had purchased a Smith and Wesson nine-millimeter pistol from a
fleamarket. Infact, he had obtained two Smith and Wesson Sigmanine-millimeter pistolsin March
1997, whilemayor, through a purchase he had authorized for the Monterey Police Department. He
kept one pistol for himself and gave the other one to Walter Phillips. After keeping the pistol for
“around two or threemonths,” hesold it at a Crossvillefleamarket to aman, whom hedid not know,
of “medium build.” However, during cross-examination, Bowden acknowledged that he had been
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in possession of the pistol when he was arrested in December 1997, and that he had owned the
weapon until “[s]ometime after the first of the year” of 1998.

Bruce Cantrell testified that, as a Monterey police officer in March 1997, he had gone with
Officer TimMurphyto G.T. Distributorsin northwest Georgiato purchase handguns. He purchased
a Colt .45 but did not know what weapons Murphy had bought or what he did with them.

Bruce Buckner, who lived approximately two milesfrom the victim’ sfarm, testified that he
had purchased in May 1998, a nine-millimeter pistol from Walter Phillips. Buckner said that his
pistol was* on the end table by the bed at [his] home” the day that the victim waskilled. Sometime
after that, his pistol was stolen from his truck.

AngelaClark Harris said that she had been working at the Hardee' s restaurant in Monterey
on the morning of the shooting and had talked with Jenny Conley about the behavior of a customer
at the drive-through window.

Walter Phillips, thevice-mayor of M onterey when John Bowdenwasthe mayor, testified that
in March 1997 he purchased a Sigma nine-millimeter pistol through Bowden’ s arrangement with
Officer Tim Murphy. He said that he had sold the pistol, which came with a plastic carrying case,
to Bruce Buckner about two months after he had purchased it but kept the case. The serial number
on the case, PAM 8264, was the same serial number on the murder weapon.

During cross-examination, Phillips said that when the pistols were ddivered by Officer
Murphy, hewas one of thefive peopleat Monterey City Hall whowere passing the gunsaround, and
there was a“very good chance” that he did not leave with the case the pistol had comein. Hedid
not later compare the serial number of the pistol he had with that on the case and did not record the
serial number of the pistol when he sold it to Buckner.

Reba L ooper, the defendant’s mother, testified that the defendant arrived at her home in
Flowery Branch, Georgia, on Wednesday, October 14, 1998, and that she had last seen him there
“[p]robably Sunday afternoon.” After he had left, she discovered in her bathroom that “[t]owels
were on the floor, the shower wasin disarray, so | could immediately tell Byron had been there and
taken ashower.” Thiswould have occurred during the day on October 19, 1998, while she was at
work. Georgia Bureau of Identification Agent Loggins contacted Reba Looper to ascertain the
whereabouts of her son. She said that she had not known where the defendant was at the time that
Agent Loggins was looking for him or for two days thereafter.

John Dillon, who was qualified as an expert witnessinfirearmsidentification, testified that,
inhisopinion, the bullet recovered from the victim had been fired from the Smith and Wesson nine-
millimeter pistol found at Interstate 40, Exit 288. He said that three bullets recovered from the
backyard of the home of Walter Phillips had class characteristics consistent with the barrel of the
same pistol used to kill the victim, but he could not say for certain that this was the case.
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John Riley, an expert witness in gunshot residue analysis, testified that he reviewed TBI
laboratory results of the gunshot residue examinations conducted on the 1989 Chevrolet Beretta.
According to those examinations, gunshot residue was found on the interior and exterior of the
Beretta.

Frank Sorrells, a resident of Bonnerdale, Arkansas, whose son had been recruited for the
Marines by State’ s withess Joe Bond, testified, as to the reputation of Bond for truthfulness and
veracity, tha “[w]ith the people | knew, it wasn't very good.”

Amy Orr testified that she had arelationship with Joe Bond, beginning in May 1997. Bond
instructed her not to reveal their relationship to anyone, threatening her family if she did so.
However, she said she did not actually feel threatened and did not take the threat seriously.

Tony Richards, the maintenance supervisor at the apartment complex where Joe Bond lived
in 1998, testified that Bond had teenagersin and out of his apartment. He saw two riflesin Bond's
apartment but no handguns. Bond once told him that he had some automatic weapons for sale.

Lieutenant Mark Webb of the Cookeville Police Department testified that, after [earning on
October 23, 1998, the defendant had returned to his house in Cookeville, he went to the residence
and spoke with the defendant, who was calm but “alittle bit nervous, too.” The defendant did not
allow Webb to enter his residence but agreed to remain visible through the windows.

BrillaGarrett, who had been hired by the defendant and had been the office manager of the
Putnam County Property Assessor’s office, said that she “hardly ever saw [the defendant] in the
office.” Shesaid that she sent and received political faxesfor hiscampaign against thevictim. The
defendant referred to the sheriff’ sdepartment and the district attorney’ sofficeasthe* good old boys’
system.” She said that she had told the defendant that he could not win the election against the
victim, and he responded, “Y ou think, you think.”

Peter McDonald, testifying as an expert witness regarding treadprint identification, said that
the tire tracks at the crime scene did not match the tires on the defendant’s Audi. During cross-
examination, he said that he had not considered that the tire prints at the crime scene were made by
an automobilemoving inreverse. Heutilized“ stance measurements,” although TBI agentstestified
that such measurements could not be made from the tire tracks at the crime scene.

PROOF AT THE SENTENCING PHASE

Two witnesseswere presented by the State. Horace Burks, the brother of thevictim, testified
that the victim alwayshad beenthe“leader” inthefamily, looked to for “advice” and “help.” He said
that hisson, whowas*“really close” to thevictim, had undergone counseling because of thevictim’'s
death. Kim Blaylock, the oldest of the victim’ s three daughters, said that, when she arrived at the
crime scene, her mother was at the victim’s truck, holding him. She said that the killing had
occurred on the birthday of the victim's middle daughter. The victim’'s youngest daughter had
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anxiety attacks as the result of her father’s death. Her own daughter had trouble sleeping because
of the death of her grandfather. She said that, in taking her father’s life, the defendant “took my
grandma and my mama. Because my grandma, it’sjust —it took everything out of her. My mama
has lost 40 pounds.”

Testifying on behalf of the defendant were his cousin, Carolyn Wilson, and his mother.
Wilson said that after the defendant’ s parents had divorced when he was a teenager, his father had
begun drinking, which troubled the defendant. She said the defendant had called her “ many times,”
saying that “hewas afraid for hislife.” Hesaid, “They'reall ... out to get me, all the peoplein
Cookeville” She bdieved the defendant was paranoid and in need of treatment.

The defendant’ s mother, Reba Looper, sad that he had become distraught after she and his
father were divorced. The defendant felt that “everybody wasfollowing him, and . . . hated him.”
She said that the defendant was “really nervous.”

ANALYSIS
|. Exclusion of Defense Witnesses

During the defendant’ s presentation of proof, he attempted to call as witnesses his mother
and brother, his mother’ s hairdresser, and one of his mother’ s neighborsto testify that he had been
in Flowery Branch, Georgia, later during the morning of October 19, 1998, the day that the victim
waskilled in Cumberland County. After an objection from the State and extended argumentson the
issue, thetrial court allowed only the defendant’ s mother to testify asto hiswhereabouts following
the crime. The exclusion of the other three witnesses was assigned as error, as explained by the
defendant in his brief:

The Defendant’s principal complant as to the guilt phase of
thetrial relatesto thetrial court’sexclusion of the testimony of three
witnesses who would have testified as to Mr. Looper’s presence in
Flowery Branch, Georgig[,] afew hoursafter [the victim] wasfatdly
shot. Thisexclusion raisesissues under Rule 12.1 of the Tennessee
Rules of Criminal Procedure, and it further implicates the
Defendant’ s due process right to offer the testimony of witnessesin
hisfavor.

We will consider the defendant’s claims after first reviewing the manner in which the
exclusion issue developed in the trial court.

On February 17, 1999, four months after the crime, the State filed its demand that the
defendant provideinformation asto his alibi, if this defense was to be asserted at trial:
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Comes now the State of Tennessee, by and through the
District Attorney General for the Thirteenth Judicial District, William
E. Gibson, and makes demand upon the defendant as follows:

A. Notice of whether an alibi defense will be asserted.

B. The specific place or placesthe defendant claimsto have
been at the time of the alleged offense.

C. The names and addresses of the witnesses the defendant
will use to support sad alibi.

Said offense being as stated in the indictment and occurring
on October 19, 1998, between the hours of 6:00 am. and 8:45 am.
Central Standard Time at thefarm of [the victim] located next to [-40
near the point where the counties of Putnam and Cumberland join in
Cumberland County, Tennessee.

Although the matter was not raised either at trial or on appeal, we take judicial notice of the
fact that Daylight Savings Timewasin effect at the time of the offense. Therefore, for the purposes
of our analysis, we will proceed asif the alibi demand had expressed the period as “ between 6:00
am. and 8:45 am. Central Daylight Time.”

On March 8, 1999, the defendant filed a motion requesting an extension of time to file a
notice of alibi:

Comesthe Defendant, Byron Looper, by and through counsd,
Douglas A. Trant, to move the Court to permit the Defendant
additional time within which to file his notice of alibi. Since the
Defendant has been incarcerated, it makesit difficult to fully comply
with the notice as to exact times and witnesses who are available.
The Defendant would ask to have until June 23, 1999, which isafull
sixty (60) days before trial and leaves the State ample time to
investigate the witnesses, in order to file hisnotice of alibi.

On March 17, 1999, the State filed its opposition to the time extension requested by the
defendant, reciting that the deadline already had been extended sixty days to April 23, 1999.
Additionally, the State alleged that there were attempts to obtain “fal se testimony on behaf of the
defendant.”

Denyingthat an effort had been madeto obtai nfa se testimony, the defendant, on March 19,
1999, again asked for an extension of timeto filea notice of alibi:
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Comesthe Defendant, Byron L ooper, by and through counsel,
DouglasA. Trant, to reply to the State's response to the Defendant’ s
motion for additional time within which to file its notice of alibi.
Initidly, the Defendant and his counsel vehemently deny any
allegation by the State that there is any effort to fabricate an dibi in
thiscase. To investigate where a person was a a particular timeis
not as easy asthe State triesto suggest. That is especially true when
the Defendant, unlike the State, has very limited resources. Theonly
time a person would remember exactly where they were is if they
were committing acrime. When someoneisat aplace different than
where a crime was committed, it takes some time to investigate
witnesses who can recall having knowledge of the Defendant’s
presence at some place other than the scene of the crime. That is
particularly difficult when the Defendant is incarcerated. The State
would suffer no prejudice in having this notice served 60 days before
trial because that would give them plenty of time to do their own
investigation.

Theattorney then representing the defendant filed aresponseon May 5, 1999, but with copies
both to the State and the trial court on May 3, 1999, stating as follows:

Comesthe Defendant, Byron Looper, by and through counsd,
Douglas A. Trant, to state that Mr. Looper did not kill [the victim]
and was not present at [the victim’s] farm the day that he waskilled.
In that regard, pursuant to Tennessee Rule of Criminal Procedure
12.1(d), Mr. Looper reservestheright to testify at trial asto where he
was at the time that [the victim] was killed.

By letter dated May 4, 1999, and filed May 5, 1999, thetrial court informed defense counsel
that the dibi response was inadequate and “ nonresponsive to the State’ s notice:”

| received by fax on May 3rd your letter as well as a copy of
a pleading denominated Response To Request For Notice Of Alibi.
It appears that this pleading does not meet the requirements of Rule
12.1. The last sentence of that rule states, “ Such a notice by the
Defendant shall state the specific place or places at which the
Defendant claimsto have been at the time of the alleged offense and
the names and addresses of the witnesses upon whom the Defendant
intendsto rely to establish such alibi.”

Unlessyou can provide me with some authority to the effect

that your response complieswith Rule 12.1, | would haveto find that
it is nonresponsive to the State’s notice. Therefore, | extend to you
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an opportunity to provide such authority; it to be received not later
than one week from today’'s date or by May 11, 1999. If no such
authority exists, you will be required to comply with Rule 12.1 in
order to assert adibi as a defense.

Copies of thisletter from thetrial court were provided to the State and the clerk. A copy of
the letter bearsthe clerk’ s stamp and handwritten file date of May 5, 1999. Subsequently, counsel
who provided the alibi response was replaced by other counsel who, in turn, were replaced by yet
other counsel who then represented thedefendant at trid. However, no other response was provided
for the State’ s alibi demand.

On August 11, 2000, the matter of alibi was discussed as the jury was being sdected in
Sullivan County:

THE COURT: Now, | want to address something tha is some
concernto me, particularly beforewebegin voir dire, andthat is, that
inreviewing someof your jury requests, the onesthat wereforwarded
to me by [defense counsel], there was some, if | read it correctly,
there was — made some reference to an alibi charge, and | want to
clarify that before we begin tomorrow, because we've had notice
down since February of ‘99 on thisissue.

[DEFENSE COUNSEL]: Your Honor, our position on tha is, it
would be an appropriate charge if and only if the defendant chose to
testify. The defendant being the only alibi witness that we have.

[STATE]: And the state has some precedent that an alibi chargeis
not appropriate if it's just based on the sole testimony of the
defendant.

THE COURT: I'll consider that. So—I mean, I'll consider and read
that. But now, the rule appearsto have been complied with, with the
state, over ayear ago, and there’ s been no responsetoit. So, I'd like
to look at both authorities, and | don't want that referred to in jury
selection[.]

Subsequently, in his opening statement to the jury, defense counsel stated, “You're going
to hear from these witnesses who were undisputedly with Byron Looper days before October 19th,
on October 19th at certain times, and after October 19th.”

At trial, Rick Dodson, atruck driver who had been driving on Interstate 40 in Cumberland

County at approximately 8:30 a.m. on October 19, 1998, testifying as one of the State’s first
witnesses, said that he had seen “abright orange flash” * coming from apickup truck” on aroad near
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the interstate, and saw a “dark blue or black” car beside the truck. Later that morning, as he was
traveling past that same point on his return trip to Knoxville, he saw that the pickup truck, now
covered with a blue tarpaulin, was still sitting in the same place, “and the cops were all around.”
Although he had not been asked on direct examination about driving times between various
locations, the following questions were asked by defense counsel during cross-examination:

Q. What kind of distances do you go?

A. Wéll, at that time, | worked normally 150 miles out of Bowling
Green, Kentucky, and now | go 48 states.

Q. Okay. From — I guess you mainly stick to the freeways, don’t
you?

A. Wéll, whatever road that is legal for meto travel.

Q. Okay. How far, in your experience, or how longintime, inyour
experience — well, maybe you’ ve never driven this route, from here
to Chattanooga?

A. Yeah, | havein the past.

Q. What kind of times are we looking at?

A. Oh, | don't know. | don’'t know what the exact milesare. I'm
guessing, probably two hours.

Q. Okay. And then, have you driven the Chattanooga-Atlanta
corridor?

A. Sure.
. And what do you recall that could be done in?

. It depends on what time of the day.

. Right.

Q

A

Q. Yeah. With Atlanta, that’s especially true, isn't it?

A

Q. At the bedt time of day, when it’ s asolutely optimal ?
A

. Two, two and a half hours.
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Q. Thisscene waswel exposed to the interstate, wasn't it?
A. It wes, yes.

Q. And pretty close, thislittle road was pretty closeto the interstate,
wasn't it?

A. ltwes.

Theseestimates of thetravel timebetween Flowery Branch and M onterey are consi stent with
the testimony of Russell Duke, who testified as a State’ s withess and said that the drive from his
home in Oakwood, Georgia, about five to seven miles from Flowery Branch, to the courthouse to
testify had been four and a half to five hours.

During the defense proof, Reba Looper, the defendant’ s mother, was called and testified
extensively about his background. She said that the defendant had come to her home in Flowery
Branch, Georgia, on October 14, 1998, aweek that she wason vacation. At thetime, her other son,
Russell, had “just finished college” and was living with her. She said that she had told her
hairdresser, Barbara Reed, during an appointment on Thursday, October 15, that the defendant was
visiting her. During her testimony, she produced a check, entered into evidence over the objection
of the State, which had not previously seen the check, and said that she had told Barbara Reed of a
house for rent near the Looper residence. She had last seen the defendant on Sunday afternoon,
October 18, 1998, probably around “4:00 or 5:00" p.m. After the defendant left the house that
afternoon, she“went in[his] room and cleaned it up, changed the bed, changed the sheets.” Shesaid
that she arose at about 6:00 a.m. on Monday, October 19, and, after awakening Russd | and taking
the defendant’ s puppy, “Low Tax,” for awadk, went to work.

Reba L ooper said that she arrived home from work at about 6:00 p.m. on October 19, 1998,
and, while watching the news on an Atlantatel evision station, heard theword “Monterey.” Shedid
not know if thecommentary wasabout Monterey, Tennessee, or atown of thesame namein another
state, and asked her son, Russell, who knew of no news about “Monterey.” Later, after Russdl
Looper had left to have dinner with his girlfriend, she looked outside and saw a man who then
identified himself as Paul Loggins of the Georgia Bureau of Investigation. He inquired about the
defendant, and she “told him Byron had been there.” She then told of going into the defendant’s
room after Agent Loggins | eft:

Q. And what state did you find Byron's room in, particularly the
bed?

A. Wel, when the GBI came, | had only been in my bedroom,
changed my clothes. | had not even gone to the bathroom. | had not
doneanything. So, after heleft, | went to the bathroom. Towelswere
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on the floor, the shower was in disarray, so | could immediatey tel
Byron had been there and taken a shower.

Q. Wéll, how do you distinguish a Byron shower from a Russell
shower?

A. Ittakesthree towesfor Byron to take a shower; two to wak on,
and one to dry on. The shower is quite disorderly.

Q. Wéll, what is the condition when Russell takes a shower?
A. He'salot neater.

Q. Will youtell thejury . ..

A. Notowels.

The State then objected to Ms. Looper’ s testimony, asserting that it was presented as alibi
proof:

[THE STATE]: Your Honor, may we object at this point, enter an
objection and approach the bench?

THE COURT: Yes, sir.

(The following proceedings were had at the bench by the Court and
counsel out of the hearing of the jury:)

[THE STATE]: Your Honor, the state has previoudy requested and
the Court has ruled asto an alibi defense.

THE COURT: Uh-huh (yes).

[THE STATE]: At this point, the state is contending that they are
presenting alibi testimony from this witness as to the defendant’s
whereabouts at the time of the murder based on what she observed,
and we're objecting to it.

[DEFENSE COUNSEL]: Y our Honor, she’ sgonenowherenear this.
They requested a specific timein their alibi defense. She'stalking
about something that could have happened Sunday night. It could
have happened Monday night.
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THE COURT: Overruletheaobjection at thispoint, and I’ [l allow you
to ask all of those questionsin cross.

Continuing her testimony before the jury, Ms. Looper said that she had “made” the
defendant’s bed on Sunday, but that it was “[u]lnmade” when she went into his bedroom on the
afternoon of Monday, October 19, 1998. Additionally, she said that Russell had left the house that
morning before shedid, and that the bathroom wasin “[g]ood shape” when sheleft. Amplifying her
description of the bathroom, she said that “[t]he shower curtainswere closed, thetowelswereall put
up. Everythingwas neat. Therewas nothing out of order.” When TBI agentsinterviewed her the
following Wednesday at her workplace, shedid not tell them about “ the bathroom and the bed in the
states of condition that they were in” because she was “very upset” that her supervisor was not
allowedto bewith her during the questioning. Shesaid that Flowery Branch was* [a]pproximate[ly]
50 miles’ from Atlanta.*

Following the testimony of the defendant’s mother, the trial court addressed, out of the
presence of the jury, the State’s complaint that the defendant was attempting to present alibi
testimony:

THE COURT: You know, | raised this before we even began, and |
let this last witness testify on thisissue, but this notice that the state
filed on this — under Rule 12 of alibi, was produced and presented
better than ayear and a half ago. There's been no response toit.

[DEFENSE COUNSEL]: Nor will there ever be, Your Honor. It's
time specific. We have no way to account, other than the defendant
himself, asto his whereabouts.

THE COURT: And they’re entitled to the notice, as it’s requested
under the rules, asto who it will be that will vouch for those periods
of time.

[DEFENSE COUNSEL]: That'scorrect. We haveno. ..

THE COURT: We haven't had that. So, what you're doing is
circumstantially coming in the back door here.

[DEFENSE COUNSEL]: That is correct.

THE COURT: And | don’'t know that that’s appropriate.

1We take judicia notice that Flowery Branch is northeast of Atlanta.
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[DEFENSE COUNSEL]: They limited a time. We didn’t, Your
Honor.

THE COURT: Wéll, they were required to, under the rule.

[DEFENSE COUNSEL]: And they gave the time. And we are
explaining his whereabouts after the time specified.

THE COURT: So, you will not be able to discuss those times.

[DEFENSE COUNSEL]: We understand that, Y our Honor, nor do
weintend to.

[THE STATE]: Y our Honor, may | respond to tha?
THE COURT: Yes, gir.

[THE STATE]: Your Honor, if the state was required to give time
frames that were. . .

THE COURT: And you did.

[THE STATE]: The time that we have given there is the time of
Byron Looper upon the murder scene, but the defendant would have
torespond, if hewerein Puerto Rico at that time, for instance, that he
werethere, or that he were traveling, and that he could not have been
at that place at that specific time.

[DEFENSE COUNSEL]: He would only have to respond if he had
witnessestotestify to that. Wehaveno oneto testify to where hewas
at that time, and that is what [the State] is making reference to. |
agreewith him one hundred percent, but we haveno witnessto speak
to Byron's presence at that particular time.

[THE STATE]: But what Rebal ooper hastestified towill betiedto
the fact that he could not have been in Cookeville, because he was
taking a shower in her home, and that is not proper when this notice
isgiven.
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THE COURT: I'm going to agree as to that respect. So, if we
continue down that line, I’ m going to sustain the objections on those
time frames.

[THE STATE]: Andtherewill be. ..

[DEFENSE COUNSEL]: Onthosetimeframes, we understand that,
Y our Honor.

THE COURT: Yes, sir. Or circumstantially any other way
associated with their notice.

[THE STATE]: Asto any time that would make him . . .
[DEFENSE COUNSEL]: (Interposing) Your Honor, . . .

[THE STATE]: Your Honor, if he was in Japan, the time frame
might be two days because.. . .

[DEFENSE COUNSEL]: Thefallacy of the prosecution’ s argument
isthefollowing: If noticeisgiven, thedefendant has an obligation to
respond and give the namesof any witnesseswho wouldtestify to his
location anywhere other than the crime scene at the time specified.
We have no one to speak to that issue.

THE COURT: “A”. There hasbeen no responseto it.
[DEFENSE COUNSEL]: But that is previous counsel.
THE COURT: Call your next witness.

[DEFENSE COUNSEL]: Your Honor, we'll do it collaterally on
some other way.

The parties continued to present arguments on this issue, with the defense explaining that
they were presenting no witnesses as to the defendant’ s whereabouts at the time the victim was
killed:

[DEFENSE COUNSEL]: [A]ny speaking to where Byron Looper
was during the hours delineated in the state’ s demand for notice can
only come from Byron Looper, because we have no witnesses to
speak to those particular hours. The state didn’t ask an accounting of
Mr. Looper’s entire day. It asked for where he was during specific

-24-



hours. The issue of his not being in Monterey is specifically
addressed. His presence elsewhere cannot be addressed by the
witnesseswe' re proffering because they don’t know where he was at
that time. Only Mr. Looper knows that, and if he chooses to testify,
he will share that with us.

THE COURT: But the last witness was presented to establish
circumstantially a fact which would be in effect an assertion of an
alibi, and that appears to circumvent, or attempt to circumvent the
clear mandate of Rule 12.

[DEFENSE COUNSEL]: Your Honor, we don't share the Court’s
view.

THE COURT: WEéll, do you have any authority that would support
your view?

[DEFENSE COUNSEL]: | think we can look to cases previously
cited by the prosecution. | had the opportunity to walk through the
Howard Baker, Jr., Senator Howard Baker, Jr., r[o]tunda, the
University of Tennessee Law School this weekend, and after
marveling at its beauty, | went to research the cases previously cited
by the prosecution, or | should say, miscited by the prosecution.

Analibi defenseisinvoked by thedefendant himself if he chooses
to take the stand, and corroboration may be necessary before the
Court sua sponte must give the instruction. But there is nothing to
suggest inthose casesthat anything that Mr. Trant did wasoutsidethe
rule. If Mr. Trant did something outside the rule, | fear for the
prosecution, because should they be so fortunate as to get a
conviction, despite the paucity of evidence they have produced, then
we will be revisiting this issue through habeas corpus, and the
competence of Mr. Trant will well become the focus and the issue.

THE COURT: Okay. Yes, sir, you had something you want to
present?

[THE STATE]: Nothing further, just a letter from this Court dated
May 4th to Mr. Trant, and it makes a finding, and | quote from it:
“Unless you can provide me with some authority to the effect that
your response complieswith Rule12.1, | would havetofindthat it's
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nonresponsive to the state’'s notice,” and you extended to him an
opportunity to find some authority.

So, what they havefiled is something that has been determined to
be nonresponsive as an alibi notice.

THE COURT: Okay. | want tomakeyou filethat —makesurewe' ve
got ... Oh, you found it for me, have you?

DEPUTY CLERK SMITH: Yes.

THE COURT: Okay, good. Where is my letter? Do you have it
there, inresponseto this? Apparently, he’' sreading aletter that | sent
Mr. Trant. What was the date of the letter? I'm sure it's in the
correspondence file at the clerk’s office.

[THE STATE]: It'sdated May 4th. | wasreading from paragraph 2.
And thereis areply from Mr. Trant the next date that addresses the
defendant’ s right to testify in his own behalf.

[DEFENSE COUNSEL]: Your Honor, that's not a document to
which we are privy. Mr. Trant apparently has not felt it appropriate
or necessary to give us documents that he would have received in
return.?

THE COURT: Here, I'll let you look at it.
(Counsel for the defense reviews document.)

[DEFENSE COUNSEL]: It appearsto be arestatement of what Mr.
Trant had filed previoudy.

DEPUTY CLERK SMITH: Be May 4th of ‘99?
THE COURT: Yes, uh-huh. And May 5th, the response from Mr.
Trant. Here are thetwo documents. | want to make sure the record

has that in there.

[THE STATE]: We'd just like to request an order that, before they
go into it in the presence of the jury, they have ajury-out.

2We note that two other attorneys had represented the defendant in the interim.
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THE COURT: Yeah. And I’m going to have to say to you that, |
don’t find that Rule 12 has been complied with here, and I’ m going
to cut that testimony off, so. And | agree with you, if Mr. Looper
takesthe witness stand, he may assert it, but the state wasfair in their
notice under Rule 12, and there hasn’t beenareply that complieswith
Rule 12.

[DEFENSE COUNSEL]: Your Honor, | can’t speak for Mr. Trant,
though | can imagine his reasoning. | suspect, and the state has
narrowed its parameters, surely Mr. Trant has properly responded to
those parameters. | understand the Court’s ruling. | would make
certainoffersof proof. | would also ask the Court for guidancein the
following fashion: Should Mr. Looper take the stand, is the Court
then saying that that which would be physically corroborative, but not
testimonial corroborative, of the — | shouldn’t say that. Physically
corroborative, but not direct testimony of hiswhereabouts at thetime
of the murder, is the Court going to preclude that?

THE COURT: I’'m going to haveto listen to each one of those issues

[DEFENSE COUNSEL]: Wéll, Your Honor, . . .

THE COURT: Becauseclearly, the notice requirement hereisto put
the state on even footing so that they can respond to what efforts that
are being made in the furtherance of the alibi defense.

Subsequently, the three witnesseswhose testimony placed thedefendant in Flowery Branch,
Georgia, asearly asan hour and fifteen minutes after the period set out in the State’ sRule 12.1 alibi
request, testified out of the presence of the jury.

[DEFENSE COUNSEL]: Y our Honor, before the jury comes back
in, we'd like to call in a withess, two witnesses, actually, perhaps
three, and make an offer of proof of the type of testimony that the
Court has preliminarily indicated it’ s not going to dlow, andjust out
of an abundance of caution so that we don’t have that brought up in
examination beforethe jury, we' d like to offer it at this point.

THE COURT: Are you talking about on the alibi?

[DEFENSE COUNSEL]: It's not clearly alibi, Your Honor, and
that’ smy point. It concerns periodsof time not in the state’ s brackets
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of requirement. None of the three witnesses haveanythingto dowith
those periods of time.

THE COURT: All right, I’ ve been handed the case of State versus
Coury, 697 S.W.2d 373, which isannotated behind therule. | read it
at lunch prior to thisbeing identified, and I’ ve had my law clerk aso
engaged in doing someresearchon theissueaswell. So, I’'mwilling
to hear the offer of proof. I'd say thisisas good atime asany other.

BarbaraReed testified that shewasahairdresser in Flowery Branch, Georgia,® and had “ been
doing Reba[] [Looper’ 5] hair about 20 years.” On October 15, 1998, Ms. Looper told her about a
house for rent in her neighborhood, and she went on Monday, October 19, a day off from work, to
look at the house. She described what she saw as she arrived a the house, which was off Paradise
Point Road:
Q. Onthewaytothe Paradise Point location, at 11:00, or somewhere
around that time, what time was it when you passed Reba L ooper’s
house?
. About 11:00, 11:00.
. All right. Did you observe anyone or anything?

. Yeah, | just saw Byron playing with his dog in the front yard.

. Andthat's11:000r . ..

A

Q

A

Q

A. Uh-huh (yes).
Q. That time?
A. Yeah, dosetoit.

Q. Okay. On the 19th of October, 1998?
A

. Uh-huh (yes).

3Flowery Branch, Georgia, islocated inthe Eastern TimeZone. Although thewitnessesfrom Flowery Branch
did not so specify, we presume that the various times to which they testified were expressed as Eastern Daylight times.
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During cross-examination, Reed said that in June 1999 she and Ms. Looper had “started
talking about things” and, upon being reminded of |earning about therental housefrom L ooper, Reed
then “told her that [she] had saw [sic] Byron” on October 19, 1998. At thetime of thisconversation,
thetwo werein the beauty shop where Reed worked, and no onewaswith Ms. Looper. Shesaid that
another reason she knew “it wasthe 19th, because we' d had abirthday party on the 18th” for herself
and her nephew.

Paul V oelker testified that he was aneighbor of Reba Looper in Flowery Branch, Georgia.
He specifically remembered theweekend of October 17, 1998, two yearsearlier, becauseonthat day,
“whichwasthe start of [his] vacation, [he] came home from work around noonishin areally pissed-
off mood.” He worked at Kroger store number 324 in Dunwoody, Georgia, on the midnight shift.
The following morning, Sunday, October 18, he noticed a blue Beretta automobile, which he had
never seen before, parked on the grassin front of Ms. Looper’ shouse. On Monday, October 19, he
saw that the car wasstill parked in Ms. Looper’ syard. Ashewassitting on hisporch, “[s|jomewhere
between 11:00 and noon,” he saw two men, one of whom he recognized as Russell Looper, come
out of Ms. Looper’ shouse. He saw the second man again that day asthe man was driving away from
Ms. Looper’ shouse around 2:00 p.m. Voeker identified the second man asthe defendant. VVodker
said that “[i]t's like 63 feet” from his porch to that of Ms. Looper, and that he had observed the
defendant by using a monocular.

Voelker said that he had not spoken with Reba Looper about this matter until July 2000,
when “shetold [him] that she was —they just needed to find someonein the neighborhood that had
seen [the defendant].” At the end of July 2000, lessthan two weeks before jury selection began, he
told the attorneys representing the defendant at the trial that he had seen the defendant the day of the
homicide. He said that he had not told TBI agents who had interviewed him on October 21, 1998,
about seeing the defendant two days earlier because they asked if he “had seen a car that they
described sitting in the front lawn of the house.” However, the name “Byron Looper” was not
mentioned by them; and he was asked by an agent of the Georgia Bureau of Investigation, in
November 1998, only to report if he saw the cocker spaniel dog, “Low Tax.”

Russell Looper, the defendant’ s brother, testified that in October 1998, he was living at his
mother’ shousein Flowery Branch, Georgia. He said that on Monday, October 19, 1998, he had seen
the defendant “going out when [he] was coming in” for lunch “[&] little bit before noon.” He
returned to the residence after work, between 4:00 and 5:00 p.m., and did not see the defendant. On
Friday or Saturday of that week, he learned that his brother had been charged with the victim’'s
murder. He said that he talked with two TBI agents on October 21, but did not remember telling
them that he had last seen the defendant the Thursday or Friday of the previous week, explaining
“that was arelatively stressful timein our lives.”*

4As to thistestimony, the defendant argues that he “is therefore entitled to the missing witness inference — this

Court may infer that had the agents been called, they would not have contradicted Russell Looper.” However, we
disagree with this assertion. Asexplained in Neil P. Cohen et al., Tennessee Law of Evidence § 4.01[14][a] (4th ed.
2000), the permissive inference resulting from a missing witness permits either a missing witness instruction or
(continued...)
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During cross-examination, Russell L ooper was questioned about when hefirst reveal ed that
the defendant had been in Flowery Branch the day of the homicide:

Q. And at what point did you come forward and make that
information known?

A. Asl sad —to whom are you asking?
Q. Weéll, let mestep back. That was important, wasn't it?
A. Yes, itwas.

Q. And it’simportant —the importance is clear here today. You're
an alibi witness for him; right?

A. Right.
Q. You cameto the preliminary hearing?
A. Yes, | did.

Q. And did you talk to his attorneys that day and say, “Hey, | saw
Byron this morning, the morning of this murder”?

A. | don't remember when the firs day was that | was with them.

Q. But you learned the facts at the preliminary hearing when the
murder took place?

A. Yes, what —what day it took place, yes.
Q. Andyou knew in your mind at that time you had seen him. . .

A. Yes, | knew it.

4(...conti nued)

appropriate closing argument “ not[ing] the absence of thewitness and ask[ing] thejury to draw anegative inferencefrom
the absence.” Inthe present appeal, the matter arose during a hearing on whether the undisclosed alibi witnesses would
be allowed to testify before the jury. Since the witnesses were not allowed to testify, the inference is not applicable.
Further, we note that during the State’s presentation of proof, neither Lisa Lingwall nor Gerald Presley, the two TBI
agentswho had questioned Russell Looper, testified. Since the State had rested four days before Russell Looper was
called to tedtify, and the State had no reason to know that he would be presenting an alibi for the defendant, there would
not appear to have been any reason for the State to have these two agents available to refute that which they could not
have anticipated.
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Q. ...inGeorgia?
A. Yes
Q. And he couldn’t have been at the murder scene?

A. If —tothe best of my knowledge, when that took place, there was
no time frame established with when that had taken place.

Q. Atthepreliminary hearing, . . .
A. Yeah, | don't. ..
Q. ...youdidn’'t understand the time frame?

A. I don’t—I don't recdl there being aspecifictimeframe stated, no,
Sir.
Q. But you —you're—what kind of education do you have?

A. Wdll, | have a high school education, and a majority of a
bachelor’ s degree.

Q. Okay. And you redized that you had seen your brother at noon,
11:00 central time on the date that he was accused of killing [the
victim]?

A. Right.

Q. Butyou never came forward to tell anybody?
A. Right.

Q. Until when?

A. Until later that — a couple of months, | guess.

O

A couple of months after the killing?

>

. That’ swhen—when —the next timethat | saw hisattorneys, that’s
when | spoke with them.

Q. What atorney?
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| don’t recall which oneit was, to be honest with you.
Not these?

No. They weren’t on the case at that time.

Wasit Mr. Trant?

| don’t know, to be honest with you.

Weasit at or about the time of the preliminary hearing?
| believe it was after that point.

How much after?

> o » & » © » O »

| don’t remember, to be honest with you.

On redirect examination, he was asked to identify which of the defendant’s previous
attorneys he had told of the fact that the defendant had been in Flowery Branch the day of the
homicide:

Q. Mr. Looper, when you spoketo the attorney that represented your
brother before Mr. Cordova and I, do you remember his name?

A. ldon't. I'm sorry.

Q. Did you speak to him in person or over the telephone?
A. | can't recall, to be honest with you.

Q. Doesthe name Doug Trant from Knoxville. . .

A. | remember Mr. Trant, but | can't, you know, specificdly
remember if it was he or another attorney.

Q. LarryWarner, Howard Upchurch, Jerry Burgess, Liond Barrett?
Do any of those names ring a bell?

A. You know, there was [sic] conversations between several and

different ones, you know. | spoke with Mr. Burgess on several
occasions.
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Following thetestimony of Russell Looper, theattorneysarguedat great |ength astowhether
the three witnesses should be permitted to testify before the jury. The defense noted that both Paul
Voelker and Russell Looper were known to the State because both had been interviewed by TBI
agents. Additionally, they contended that aproper response had been madeto the State’ salibi notice
demand:

In the case at bar, there is a demand narrowly specified,
parameters are limited. We're told that the state has interest in the
alibi asto the hours 6:00 A.M. to 8:45 A.M. Central Time, and that
would betrandliteratedto 7:.00A.M.t09:45A.M. Eastern Time. The
response in the case at bar, and the response itself differs from the
situation in Coury, is to answer that time specific question. (A) is
answered, (B) is answered, and (C) is answered. At the very least,
Y our Honor, and | respectfully suggest that to do otherwisewould be
to risk reversal of the conviction we believe will never occur, at the
very least, Paul Voelker’s testimony must be admitted, because the
state had knowledge of the witness's existence at least, at least 20
months before the defense.

The State responded that the defense had “ known about this[testimony] for months, and they
made an intentiond strategic decison to not disclose it to the state:”

Y our Honor, in this particular situation, in this case at bar the
prejudice that would result to the government from the defendant’s
failureto discloseisgreat. I1t'san ambush. They’vebrought inthree
witnesses. At least one of which was interviewed in the past, he's
changed his story. The prejudice suffered by the defendant if the
sanction of exclusion is employed is minimal. The reasons for
nondisclosureinthiscase, Y our Honor, areobvious. They’ veknown
about thisfor months, and they madean intentional strategic decision
to not discloseit to the state, and the purpose, the only reason for that
strategic decisionwould beto ambush the state with thisinformation.
We had some discussion of alibi even as late as the jury selection
process in Sullivan County. The defense was well aware they were
going to call these witnesses, and they made no mention of it. It was
in the context of whether or not an alibi charge would be given by the
Court based solely on the tesimony of the defendant.

The defense responded that if the State had been adversely affected by not having advance
notice of the three witnesses, it should be granted timeto refute their testimony:

If the state truly believes that it has suffered adetriment, then let the
state interview the witnesses, let the state have as much time as it
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needs to refute the witnesses, if refute the witnesses it can. Most
importantly, these witnesses speak not to alibi initsliteral and legal
sense. They speak to an issue pennon-braided [sic] by McCracken
Poston in hisopening statement, when M cCracken Poston said: “The
defendant Byron Looper did not kill Senator Burks, could not have
killed Senator Burks, and would not have killed Senator Burks.” We
mean to establish the first by reason of thelatter two. We' ve already
attempted, | believe succeeded in establishing the one, there is no
reason. We now show that he could not physically have done so.
That isnot alibi. What we are providing through these witnessesis,
that he could not have beenin Tennessee.. . .

THE COURT: Isthat not an dibi?

[DEFENSE COUNSEL]: Thatisnotalibi, Your Honor. That isnot
an aibi. Analibi is, that he was €lsewhere, not that he was not in
Tennessee. It isaperson speakingto . . . where hewas at the time of
the murder, and there is no one other than the defendant who can
speak to that.

Thetrial court concluded that the defensewasattempting to presentalibi proof and ruled that,
becausethe defense had not properly responded to the alibi notice request, the testimony of Barbara
Reed, Paul V oelker, and Russd | Looper could not be presented to the jury:

All right, let’ stalk about the last avenue of your attack, in which
you basically ae placing this responsibility on Mr. Trant.
Historically, you have to point out that this record will demonstrate
the proper notice under Rule 12, February the 17th, 1999, an
opportunity to extend the period of timefor Mr. Trant to respond, and
later that year, aresponse from Mr. Trant, which has been identified
earlier, which this Court found to be not satisfactory, and that
response communicated to Mr. Trant. But the more important issue
here s, that | recognized the request of the defense team for an alibi
in their response to my inquiry about jury instructions, and | queried
the defense, current defense team, in Blountville about thisissue, and
was given the response, as previously been advanced, that thisdidn’t
deal with alibi. If it was to be advanced, Mr. Looper would be the
sole witness.

So, it appears to me that this current defense team was
knowledgeable in all respects of the peril associated with Rule 12,
and Rule 12 is very specific. The state has met its requirement to
notice over ayear ago. This defendant, his current team, as well as
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his predecessor team, has known of the particular notice, and they
have not responded to it. Knowledge of aparticular witness does not
eguate to knowledge that witness will be used for an aibi. Andif |
wereto construe Rule 12 in the very limited way that is advanced by
the defenseteam, thisrulewould have no val ue, or purpose, or reason
whatsoever. It cannot be read in that manner.

So, for all of those reasons, your request is denied, and these
witnesses are excluded.

Thetrial court allowed defense counsel to make astatement for therecord asthe defensewas
preparing to present another witness:

Y our Honor, before we do, I'd like simply to put on the record
two observations. And if my recollection differs from the Court, |
apologize.

But the question that was propounded to counsel was couched as
if the defendant were to take the stand. Indeed, we submitted to the
Court, and therefore we gave the Court notice, that if the defendant
did take the stand, he would be entitled to an alibi instruction.

With regard to the issue of whether or not the proffered witness,
particularly Paul V oelker, spoketo an alibi or to some other aspect of
the case, | would point out to the Court that which might not seem
obvious, it is not impossible for Byron Looper to have been in
Monterey at 8:30inthe morning and been inthe Gainesville, Georgia
areaat 11:30 that same morning.

Thus, during argumentsto thetrial court asto Georgiawitnesses who would testify that the
defendant was in Flowery Branch late on the morning of the crime, the defense asserted that this
testimony would show both that he could have been near the crime scene during a portion of the
period in the alibi demand, “it is not impossiblefor Byron Looper to have been in Monterey at 8:30
in the morning and been in the Gainesville, Georgiaarea at 11:30 that same morning,” and that he
could not, “[w]hat we are providing through these witnesses is, that he could not have beenin
Tennessee.”

We do not understand the purpose of counsel’s asserting the defense testimony of the
Flowery Branch witnesses would have allowed the defendant to have beenin “Monterey” at about
thetimethevictim waskilled at hisfarm. First, the alibi notice specified that the crime occurred at
the victim’s farm; and, the defendant’ s response stated that he was not at the victim’s farm on the
date of the crime. It is not clear whether the defendant’s trial counsel was contradicting this
response, believing these two locations to be the same, or whether he was claiming that, while the
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defendant was not a the victim’s farm the day of the homicide, he could have been in Monterey
during a portion of the period in the alibi demand and later that morning in Flowery Branch.
Additionally, we are not certain of the significance of “8:30” and “11:30” or of the three-hour gap
in these times, and whether both are expressed as beingin the sametime zone. Although 8:30a.m.,
Central Daylight Time, wasthe approximatetime of the shooting, the defendant’ sGeorgiawitnesses
placed himin Flowery Branch asearly as 10:00 a.m., Central Daylight Time, approximately an hour
and a half after the crime. To review theissue of exclusion of the witnesses, we will presume that
successor counsel was speaking of the scene of the crime by referring to “Monterey.”

The benefit to the defendant of these contradictory argumentsis apparent. Claiming that he
was in Monterey for only a portion of the period set out in the alibi demand notice enabled the
defendant then to argue that proof of his beingin Flowery Branch later that same morning was not
proof of alibi, because such proof must cover the entire period in which the crime was committed.
Yet, by then arguing the reverse, that being in Flowery Branch made it “impossible” for the
defendant to have been in Monterey to commit the crime, the non-alibi had the evidentiary effect of
an dibi.

To assessthe defendant’ svarying claimsthat thetrial court erred in excluding the testimony
of Barbara Reed, Paul Voelker, and Russell Looper, we will review the applicable law.

The circumstances under which a defendant must inform the State that an dibi defense will
be presented are set out in Tennessee Rule of Criminal Procedure 12.1, which provides:

(a) Notice by Defendant. Upon written demand of the district
attorney general stating the time, date, and place at which the alleged
offensewas committed, the defendant shall serve within ten days, or
at such different time as the court may direct, upon the district
attorney general awritten notice of an intention to offer a defense of
alibi. Such notice by the defendant shall state the specific place or
places at which the defendant claimsto have been at the time of the
alleged offense and the names and addresses of the witnesses upon
whom the defendant intendsto rely to establish such alibi.

(b) Disclosure of Information and Witness. Within ten days
thereafter, but in no event less than ten days before trial, unless the
court otherwise directs, the district attorney general shall serve upon
the defendant or the defendant’ s attorney a written notice stating the
names and addresses of the witnesses upon whom the state intendsto
rely to establish the defendant’ s presence at the scene of the alleged
offense and any other witnesses to be relied on to rebut testimony of
any of the defendant's alibi witnesses.
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(c) Continuing Duty to Disclose. If prior toor duringtrial aparty
learns of an additional witnesswhoseidentity, if known, should have
been included in the information furnished under subdivision (a) or
(b), the party shall promptly notify the other party or the other party's
attorney of the existence and identity of such additional witness.

(d) Failureto Comply. Upon thefailureof either party to comply
with the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered by such party asto the
defendant’ s absence from or presence at, the scene of the alleged
offense. Thisruleshall not limit the right of the defendant to testify
in his or her own behalf.

(e) Exceptions. For good cause shown, the court may grant an
exception to any of the requirements of thisrule.

(f) Inadmissibility of Withdrawn Alibi. Evidence of anintention
torely upon an alibi defense, later withdrawn, or of statements made
in connection with such intention, is not admissible in any civil or
criminal proceeding against the person who gave notice of the
intention.

Reviewing the intended testimony of the three excluded witnesses, the defendant on appeal
argues that “[f]or purposes of Rule 12.1, *alibi’ testimony should be construed to encompass only
that specific time period designated by the Statein its demand for notice.” Thus, by thisview, the
State’ salibi demand did not require disclosure of these witnesses. In reviewing the efficacy of this
claim, we first will ascertain whether the excluded witnesses were, as the trial court determined,
“alibi” witnesses.

Barbara Reed, Reba Looper’s hardresser, testified as to these main points: on Monday,
October 19, 1998, (1) she waslooking for ahouseto rent and looked at an available house in Reba
L ooper’ s neighborhood; and (2) while looking at the house at 10:00 a.m., Central Daylight Time,
she saw the defendant, playing with his dog, in the front yard of Reba Looper's house in Flowery
Branch, Georgia.

Paul V oelker, aneighbor of Reba Looper, testified asto these main points: (1) on Monday,
October 19, 1998, between 10:00 and 11:00 a.m., Central Daylight Time, he saw Russell L ooper and
another man on Reba Looper’s front porch in Flowery Branch, Georgia; (2) at about 1:00 p.m.,
Central Daylight Time, later that day, he saw the same man get into a car and drive away; and (3)
the man he saw on both occasions was the defendant.
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Russell Looper, the defendant’s brother, testified as to this main point: he went home for
lunch in Flowery Branch, Georgia, a“little bit before noon” on Monday, October 19, 1998, and, as
he entered the house, the defendant was leaving.

Thus, variousitems of information, much of it unrelated, were presented by these witnesses.
However, the common element in their offered testimony was that on October 19, 1998, asearly as
10:00am., Central Daylight Time, one hour and fifteen minutes after the period set out inthe State’ s
alibi demand, the defendant was in Flowery Branch, Georgia, afour-and-a-half- to five-hour drive
from the crime scene. The practical effect of thisclaim, if true, would be to establish the geographic
impossibility of the defendant’s killing the victim. However, this evidence was not “alibi” proof,
according to the defendant, for two reasons. (1) it established his whereabouts only outside the
period in the State’ s alibi demand, saying nothing of where he was during the period; and (2) since
being in Flowery Branch also allowed him to have been in Monterey during a portion of the period
in the alibi demand, his proof was not of dibi which must cover the entire period when the crime
wascommitted.® Thus, by thedefendant’ sargument, witnessesestablishing hiswhereaboutsoutside
the period in an alibi demand were not required to be disclosed becauseit was not proof of dibi.

To support thisview of what is not required to be disclosed pursuant to an alibi demand, the
defendant reliesupon severa sources. He pointsout that in Christianv. State, 555 S.W.2d 863, 866
(Tenn. 1977), our supreme court defined alibi as “ evidence which if believed would establish that
the defendant was not present at the scene of the alleged crime when it allegedly occurred.”
Additionaly, he notes that in 11 David Louis Raybin, Tennessee Practice: Criminal Practice and
Procedure § 28.20, at 15 (1985), it is said that “[a]libi is a claim by the defendant that he was
elsewhere at the time of the offense and therefore could not be the person who committed the
offense.” Utilizing these definitions of “alibi,” the defendant arguesthat “[t]he proffered testimony
of Barbara Reed, Paul Voelker and Russell Looper wasnot ‘alibi’ evidence,” because they testified
only asto atime following the period set out in the alibi demand.

The defendant’s view of an alibi, used to avoid the disclosure requirement, ignores the
function of an alibi. Black’sLaw Dictionary 72 (7th ed. 1999) defines“alibi” as*“[a] defense based
on the physical impossibility of adefendant's guilt by placing the defendant in alocation other than
the scene of the crime at the relevant time.”® To establish the materiality of the testimony, and
resulting harm because of itsexclusion, thedefendant, infact, utilizesthe" geographic impossibil ity”
of his having committed the crime, which the excluded witnesses would have established.

> On appeal, the defendant repeatsthis argument, applying the principle that analibi must cover theentireperiod
in which the crime was committed, asserting “the presence of the shooter quite obviously was no longer required to
accomplish the crime after the fatal wound was inflicted.”

6Aswe have noted, among the arguments of trial defense counsel asto why the witnesses from Flowery Branch,

Georgia, should be allowed to testify, counsel said of their testimony, “We now show that he could not physically have
[Killed the victim].”
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If the distance and means of travel would have permitted the defendant both to have been at
the victim’sfarm to commit the crime and, later that morning, to have been in Flowery Branch, the
proof would not have established an aibi. However, since the tria testimony established the
impossibility of hisbeing in both places at the relevant times, proof that he was in Georgia would
have established an alibi, contrary to therefusd of one of the defendant’ sargumentsto so recognize.
Thetime and distance components of alibi proof were explained in Owensv. State, 809 So. 2d 744,
746-47 (Miss. Ct. App. 2002):

Black’s Law Dictionary suggests that the defense reguires evidence
that the defendant’ s location at the relevant time was “so removed
therefrom as to render it impossible for him to be the guilty party.”
Black’sLaw Dictionary 71 (7th ed. 1999). Thus, adefendantin close
enough physical proximity to have committed the crime may deny the
criminal activity and may affirmatively assert that he was el sewhere
at the critical time. However, if the asserted aternate location is such
that, based on the version of events contended for by the defense, it
would remain within the realm of physical possibility for the
defendant to have committed the crime, then the defense is nothing
more than adenia and would not rise to the level of aibi.

Although arguing that we should not apply its holding, the defendant recognizes what,
gpparently, is the only Tennessee decision considering proof of alibi by inference or implication,
Statev. Coury, 697 SW.2d 373 (Tenn. Crim. App. 1985), where a defense witness testified that he
had seen Coury in Mesa, Arizona, between 7:00 am. and 7:30 am. the morning of the 5:15 p.m.
sniper shooting in Williamson County, Tennessee. Asto thiswitness, theissue raised on appeal was
whether the trial court had erred in allowing the State to question him about his 1956 Tennessee
conviction for grand larceny:

Initidly, wenotethat the State objected to Francis’ stestimony on
the grounds that no alibi notice was given, as such is required by
Tenn. R. Crim. P. 12.1. Coury’s counsel argued that he merely
wanted to show that Coury was in Arizona on the morning of June
15, 1981, and that he was not attempting to set up an alibi defense.
If, as argued by Coury’s counsel, the testimony was not for the
purpose of an alibi defense, then such testimony was irrelevant.

At any rate, it is obvious that the import of Francis's testimony
wasto leave the inference with the jury that if Coury wasin Arizona
on the morning of the shooting, then he could not have been present
in Tennessee at the time of the shooting that afternoon. Thus, the
clear purpose of the testimony of Francis was to alibi Coury. As
such, none of Francis's testimony should have been admitted by
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reason of Coury’ sfailureto comply with the aibi notice mandate of
Tenn. R. Crim. P. 12.1.

Id. at 379-80.

Thedefendant, reporting that Coury had not been cited subsequently by any court ontheissue
of alibi, arguesthis part of the holdingisdictaand that it “is an aberrant decision which should not
befollowed astowhatisorisnot ‘alibi’ evidence.” Although thisportion of the Coury holding may
be dicta, it certainly is not an aberration, for the essence of an alibi isthe physical impossibility of
adefendant’ s having been a the scene when the crime was committed.

The holding in Coury demonstrates one of the problems created by the defendant’ s arguing
both that the evidence of hisbeing in Flowery Branch the late morning of the crime did and did not
establish an alibi. If it did not, as one claim asserts, then the proof was not admissible, Coury
explaining that evidence of adefendant’ slocation, if not used to establish an alibi, is“irrelevant.”

If it did establish an alibi, as his other claim contends, Rule 12.1 required timely disclosure of the
identities of the Howery Branch witnesses.

Contrary to the defendant’ sview, the holding in Coury isnot an aberration. Rather, timeand
distance considerations are essential components of an alibi, as explained in Greenhow v. United
States, 490 A.2d 1130 (D.C. Ct. App. 1985):

“[Alibi] involvestheimpossibility of accused’ s presence at the scene
of the offense at the time of itscommission. . . . The defense of alibi
is designed to prove that accused, during the whole time that the
crime was being committed, was so far from the place where the
crimeoccurred that hecould not have participated init, or that hewas
so far away that he could not, with ordinary exertion, have reached
the place in time to have so participated in the crime and in order to
be legally effective it must cover the entire time during which the
crimeis aleged to have been committed.”

Id. at 1134 (quoting 22 C.J.S. Criminal Law 8 40, at 130-31 (1961)).

Other cases demonstrate the universal recognition of the time and distance components of
alibi and show that it may be proven inferentialy, as recognized in Coury. The defense attempted
to prove an alibi in this fashion in State v. Nunn, 273 A.2d 366 (N.J. Super. Ct. App. Div. 1971),
wherein the two Nunn brothers were alleged to have carnally abused afourteen-year-old girl after
2:00 am. on November 7, 1968, in afield behind their house. Although a New Jersey statute
required that advance notice of alibi proof be provided to the prosecution, the defendants did not
advise until the beginning of thetrial of their intention to call their mother and sister as witnesses,
with both to testify that the brothers had gotten home at 11:30 p.m. on November 6 and goneto bed.
The trial court granted the state’s motion to exclude this testimony, because notice had not been
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givento the prosecution. Following their convictions, the brothersargued on appeal “that they were
not obliged to specify witnesses who had only circumstantial knowledge of [their] whereabouts at
the moment of the commission of the offense.” 1d. at 368. However, the appellate court explained
that disclosure was required also of circumstantial evidence of alibi:

Whether the testimony of the proposed witness shows directly
that a defendant was not physically present at the precise time and
place of thealleged offense, or doesso only inferentialy, its purposes
and objectivesarethe same. The differenceisthe weight and degree
of persuasiveness attributed to that testimony by thejury. Thereisno
lessreliance by defendant on such testimony nor less need for notice
by the State that it will be offered.

Id. at 370.

Other cases illustrate the requirement that an alibi cannot be established by showing a
defendant’ slocation beforeor after acrimeunlessthetime and distance were such that the defendant
could not have committed the crime. Establishing geographic impossibility by showing the
defendant’ s whereabouts prior to the crime was utilized for an alibi claim in Commonwealth v.
Blystone, 617 A.2d 778 (Pa. Super. Ct. 1992), although disclosure of the proof wasnot anissue. The
defendant, charged with arson for setting fire to afarmer’ smilkhouse, argued that the state’ s proof
wasinsufficient because, at thetime the fire began, he wasworking at Domino’ sPizza, aten-minute
drive from the scene of thearson. Affirming the conviction, the court recognized that the defendant
had attempted to establish an dibi by proving that, shortly before the crime, he was at a locaion
sufficiently distant from the scene of the crime that he could not have committed it:

“Alibi is adefense that places the defendant at the relevant timein a
different place than the sceneinvolved and so removed therefrom as
to render it impossible for him to be the guilty party.”
Commonwealth v. Gainer, 397 Pa.Super. 348, 353, 580 A.2d 333,
336 (1990). Here, severa defense witnesses testified that on
February 14, 1990, Blystone was at work until 2:00 in the morning.
Based on this testimony, Blystone argues tha he did not have
sufficient time to drive to the farm and set the milkhouse on fire
before 2:15 am. when the owners of the farm telephoned the fire
department.

Id. at 780. However, awitness saw the defendant’ s automobile, with aDomino’ s pizzasign on the
roof, in the vicinity of the fire forty-five minutes before the victims reported the blaze to the fire
department. See State v. Hubbard, 711 So. 2d 393, 396 (La. Ct. App. 1998) (testimony that the
defendant wasin Houston, Texas, asix-and-one-half-hour drivefrom Rayville, Louisiana, on Sunday
and Monday, did not provide an dibi for the charge that he had sold illegal drugsin Louisiana on
Saturday); Glover v. State, 458 S.E.2d 538, 540 (S.C. 1995) (defendant did not establish an alibi
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with testimony that he was in Florida between 8:00 am. and 8:30 a.m. the morning of the crime,
which occurred eleven hourslater in Williamsburg County, South Carolina, asix-and-one-half-hour
drive from the place of the crime, the distance not making it physically impossible for him to have
driven from Florida to South Carolinato commit the crime).

Although the defendant relies upon a number of casesto support his clam that he was not
attempting to present proof of alibi, we respectfully disagree with his interpretations of these
authorities. From the cases, he extracts language to argue his restrictive view of alibi proof, but, as
we will explain, none of the cases support his arguments.

In State v. Horenberger, 349 N.W.2d 692, 695-96 (Wis. 1984), the defendant was alleged
to have aided two men in planning the robbery of awoman whom the defendant was dating. One
of the codefendants, testifying for the state, said that earlier in the day the group, including the
defendant, had planned thelate night robbery, with the defendant waiting in the car while one of the
codefendants robbed the victim and the other burglarized her apartment. When the defendant
attempted to present proof that he had been at work during the day and, thus, could not have aided
in planning the crime, the State objected that he was attempting to present previously undisclosed
alibi proof. The court on appeal concluded that proof the defendant was not present at the planning
stage of the crimedid not constitute alibi proof, which would focus solely on hiswhereabouts at the
time of the crime itself:

[T]he notice of aibi statute focuses on the defendant’ s whereabouts
a the time the offense was committed. The statute, by its terms,
makes no reference to acts other than the actual offense. Inthiscase,
then, the actual offenses to which the statute refers would be the
criminal acts which occurred at approximately 11 p.m. The crimes
with which the defendant was charged did not occur at the time they
were planned. Rather, the crimes occurred at the time the plan was
executed by robbing and fasely imprisoning Zess and burglarizing
her apartment. The defendant’ s acts in planning the crimes, which
might have led to criminal liability as a party to the crime, were
separaein time and location from these offenses. We conclude that
the testimony concerning the defendant’ s whereabouts earlier in the
day on July 2 was not an alibi defense within the meaning of [the
statute].

Id. at 696.
Thus, in Horenberger, the offered proof was not of alibi because it sought to show only that
the defendant was elsewhere when the crime was planned, but not that he could not have been

present when it was committed. Accordingly, its holding isirrelevant to the daim in the present
appeal that inferential proof of alibi is excused from disclosure.
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In another case relied upon by the defendant, State v. Berg, 697 P.2d 1365 (Mont. 1985),
Berg admitted that he had arrived at the residencein question at 8:10 p.m. but denied that he there
had assaulted the babysitter, as she claimed. Because alibi notice had not been given, thetrial court
excluded the testimony of awitness who would have testified that he was with the defendant from
approximately 7:30 p.m. until 8:10 p.m. that same night. On appeal, the court determined that since
thiswitnesswould havetestified as to being with the defendant earlier in the evening than when the
crimewas committed, he did not provide an alibi. Accordingly, “the testimony by thiswitnesswas
not relevant, and it was therefore within the discretion of the court to strikeit.” Id. at 1367.

The holding in Berg illustrates the dilemma the defendant creates by asserting conflicting
claims as to whether the Flowery Branch testimony is evidence of alibi. As explained by 21
Am.Jur.2d Criminal Law § 225, “Requirement That A ‘ True’ Alibi Be Involved” (2002), citing the
holding in Berg, “[a] statute or rule requiring that specia notice be given to the state of the
defendant’ sintent to present analibi defense does not apply wherethe evidence to be offered by the
defendant does not relate to atrue aibi.” Intheusual situation, it isthe State which arguesthat the
defendant is not presenting a “true’ alibi. If the testimony is that a defendant was in another
location, but the timeand distance were such that he still could have committed the crime, heisnot
presenting a “true” alibi and, as explained in Berg, the testimony isirrelevant. By contrast, in the
present appedl, it isthe defendant who is arguing he is not presenting a“true”’ alibi, as he claimsit
was not “impossible” for him to have been in “Monterey” and, later that morning, in Flowery
Branch. Thisclaim, of course, ignores that the testimony estimated the travel time by automobile
to have been, at best, four and one-half to five hours, but frees the defendant to make his corollary
argument that since he did not offer a“true” alibi, as the Berg holding would support, he was not
required to reveal hiswitnesses. He then ties together these conflicting arguments, claiming there
would have been “amore nearly level playingfield” if thejury learned of the defendant’ s presence
hundreds of milesaway from the crime scenewithin afew hoursafter thefatal shooting.” However,
these conjoined arguments ignore the fact, explained in Berg, that if the testimony isnot alibi, it,
also, isnot relevant. Thus, Berg does not support the defendant’ s argument.

Additiondly, the defendant cites, in support of his view of what constitutes “alibi” proof,
United States v. Dupuy, 760 F.2d 1492 (9th Cir. 1985), where the prosecution had requested that
Dupuy disclose any alibi defense he had for August 31, 1980. However, at tria, the informant
testified that the criminal acts occurred on the previous day, August 30, 1980, while the indictment
alleged they occurred on yet athird date, September 1, 1980.” Id. at 1498. Apparently, Dupuy
argued at trial that the prosecution should be allowed to present proof only asto August 31, the date
set out inthealibi demand. However, the court, distinguishing amotion for bill of particulars, which
would have had thelimiting effect sought by the defendant, determined that the differing datesmeant
that the defendant could present testimony from undisclosed dibi witnessesfor August 30, because

7The court noted that Dupuy’s trial counsel had known, from the informant’s grand jury testimony, the
discrepanciesin the dates but waited eighteen daysbefore bringing it to the court’s attention in moving for a continuance.
Asit was, Dupuy presented testimony from his wife and mother-in-law that he was at a party in Nogales, Mexico, on
August 30, 1980, until late in the evening.
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the prosecution, wrongly believing the offense datewas A ugust 31, had sought alibi information only
asto the latter date:

In this case the appellant was not limited by the Rule 12.1 request for
notice-of-alibi to alibi witnesses for August 31, 1980. He was free
to bring forth any alibi witnesses he deemed appropriate for the other
days encompassed by the charges against him. The Government
could not, for those days, daim unfair surprise because it had not
invoked Rule 12.1 asto those days.

Id. at 1499.

Thedefendant in the present appeal seeksto usethisand other languagefrom Dupuy to argue
that, because the State had limited its alibi notice to the period from 6:00 a.m. to 8:45 am., Central
Daylight Time, on October 19, 1998, he was not required to identify witnesses who would testify as
to times outside of this period:

The State demanded notice as to a specific, discrete, two hour and
forty-fiveminute period. The State made no demand as to any other
time. The “alibi” witnesses which the defense thereby became
obligated to disclose included those persons (other than the
Defendant), and only those persons, that would be offered to establish
Byron Looper's whereabouts from 6:00 to 8:45 am., Central
Standard Time, on October 19, 1998. Here, as in United States v.
Dupuy, supra, Mr. Looper was free to bring any witness he deemed
appropriatefor the other hours of October 19, 1998; asin Dupuy, the
Government could not, for those hours claim unfair surprise because
it had not invoked Rule 12.1 as to those hours.

Werespectfully disagree that Dupuy suppliesthat which the defendant seeksto extract from
it. Infact, the court held that if the prosecution requests alibi information for a discrete period, as
alibi notice provisions require, yet proves that the crimina offense occurred during a different
period, it cannot seek to exclude alibi testimony as to the second period because the disclosure
requirement is only for the period set out in the gate’s pleading. The Dupuy holding might be
relevant to the present appeal if, for instance, the State mistakenly had set out October 20, 1998, in
its alibi demand as the date of the crime. The defendant then could argue that the Howery Branch
testimony wasnot subject to disclosure, sinceit proved the defendant’ swhereabouts only on October
19. However, the State did not make this mistake, and Dupuy is not relevant to the defendant’s
argument.

No authority existsto support the defendant’ s efforts to explain how the same proof can be

alibi for evidentiary purposes but non-alibi for disclosure purposes. If hisrestrictiveversion of alibi
proof were correct, it then would follow that an accused would not haveto reveal, in responseto an
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alibi demand, the identity of a witness testifying that, fifteen minutes after the period in an alibi
demand for acrime occurring in Tennessee, the defendant was camping in the Australian outback.
By the argumentsin the present appeal , thistestimony would not be subject to disclosure, regardless
of itsimplications, because the witness could speak only to the defendant’ s location outside of the
period in thealibi demand. Wedo not believethat such aresult wasintended by the drafters of Rule
12.1.

We conclude that, without question, the defendant was attempting to establish an aibi
through the testimony of the Flowery Branch witnesses. We now will determine whether the trid
court erred in excluding this testimony.

The defendant argues that, in excluding the Howery Branch witnesses from testifying, the
trial court abused its discretion and violated his right to due process of law. Our supreme court
explained in State v. James, 81 S.W.3d 751, 760 (Tenn. 2002), the role of the appellae court in
reviewing evidentiary rulingsof the trial court:

Rulings on the admissibility of evidence are largely within the
sound discretion of the trial court, and on appellate review, atrial
court’s ruling to admit or exclude evidence will not be disturbed
unless it appears that such a ruling amounts to an abuse of that
discretion. [State v.]DuBose, 953 SW.2d [649,] 652 [Tenn. 1997].
... “‘[A]n appellate court should find an abuse of discretion when
it appears that the trial court applied an incorrect legd standard, or
reached adecision which isagainst logic or reasoning that caused an
injusticeto the party complaining.’” Statev. Stevens, 78 SW.3d 817
(Tenn. 2002) (quoting State v. Shuck, 953 S.W.2d 662, 669 (Tenn.
1997)).

The defendant argues that the trial court abused its discretion in excluding the testimony of
three of the witnesses from Flowery Branch because the court “inexplicably made no findingswith
regard to these factors, despite the prosecuting attorney’ s having cited the same six factors [set out
in United Statesv. Wood, 780 F.2d 555 (6th Cir. 1986)] during argument.” He argues, additionally,
that we cannot determine whether the trial court abused its discretion in excluding the testimony
without considering, also, whether the exclusion violated his right to due process. Relying upon
United Statesv. Hamilton, 128 F.3d 996, 1002 (6th Cir. 1997), the defendant argues that on appeal
ade novo standard of review isutilized in determining whether atrial court properly considered the
factors set out in Taylor v. lllinois, 484 U.S. 400, 410, 108 S. Ct. 646, 653-54, 98 L. Ed. 2d 798
(1988).% Other courts, however, do not make this distinction, and simply apply an abuse of

8He asserts also that we should apply the considerations set out in Statev. Brown, 29 S.\W.3d 427, 431 (Tenn.),

cert. denied, 531 U.S. 916, 121 S. Ct. 275, 148 L. Ed. 2d 200 (2000), in deciding whether the trial court violated the
defendant’ s due process rights in excluding the testimony. However, in Brown, the question was whether adefendant’s
right to due processcould require that hearsay testimony be admitted. Theviolation of adisclosurerulewasnot an issue
(continued...)
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discretion analysis in ascertaining whether atrial court erred in excluding alibi proof. See United
Statesv. Henderson, 241 F.3d 638, 650 (9th Cir. 2000), cert. denied, 532 U.S. 986, 121 S. Ct. 1634,
149 L. Ed. 2d 494 (2001); United Statesv. Pearson, 159 F.3d 480, 483 (10th Cir. 1998); Lawson v.
State, 994 P.2d 943, 946 (Wyo. 2000). Webelievethat the appropriatestandard of review iswhether
the trial court abused its discretion in excluding the testimony of three of the Howery Branch
witnesses.

Followingits previous holding in United Statesv. White, 583 F.2d 899, 902 (6th Cir. 1978),
which, inturn, cited United Statesv. Myers, 550 F.2d 1036, 1041-42 (5th Cir. 1977), the court, in
Wood, set out factors to be considered in determining whether atrial court abused its discretion in
excluding undisclosed alibi proof:

(1) the amount of prejudicethat resulted from the failure to disclose,
(2) the reason for nondisclosure, (3) the extent to which the harm
caused by nondisclosure was mitigated by subsequent events, (4) the
weight of the properly admitted evidence supporting the defendant’s
guilt, and (5) other relevant factors arising out of the case.

780 F.2d at 560-61.

Beforethetrial court, the State argued that thesefactors should beconsidered, asdothe State
and defendant on appeal. Accordingly, we will utilize them in our review.

A. Pregjudicetothe State

The defendant argues that any prejudice to the State was the result of its* own investigative
ineptitude,” and that the defendant’ salibi response, although “incomplete and therefore technically
insufficient,” nonethel ess* placed the prosecution on notice” by denyingthat the defendant had been
at the crime scene on October 19, 1998. Additionally, the defendant notes that state investigators
had interviewed two of the witnesses before he had been charged, before there was “ any reason to
fabricateanalibi.”® Further, hearguesthat the State“ assiduously avoided asking questions[of these
two witnesses] which could have developed excul patory information.” Finally, he asserts that the
record does not show that the investigation and prosecution “would have proceeded one whit
differently had the existence of the three witnesses . . . been disclosed.” The defendant presents
neither legal authorities, where appropriate, nor citations to the record in support of these claims.

8 .
(...continued)
and, therefore, Brown is not applicable to the present appeal.

9This assertion is true. However, neither the defendant’s mother, brother, nor Paul Voelker, revealed to the
State, until the presentation of defense proof at trial, that the defendant had been in Flowery Branch the morning of the
crime. Thus, before there was any reason to provide an alibi, none of his witnessesrevealed that he had been in Flowery
Branch the morning of the crime.
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We can imagine no reason why the State would not have wanted to know that witnesses
would claim the defendant was in Flowery Branch on the day of the crime. Although the defendant
argues that the State did not want to develop “ exculpatory information” asto his whereabouts, it
would not appear necessary that the State discover where the defendant was at the time of the crime
so that hislocation then could be revealed to him. Given the immediate and massive investigation
that followed this crime, it would beillogical to conclude that an equal effort would not have been
devoted to investigating an alibi disclosed by the defendant.

Infact, the proof devel oped by the State foll owing the crime woul d not appear to suggest that
the defendant later would claim that he wasin Flowery Branch on October 19, 1998. Joe Bond told
the prosecutor’s office, shortly after the crime, that the defendant had come unannounced to his
residence in Hot Springs, Arkansas, the late evening of the crime. Also, according to Michelle
Henson and her ex-husband, Douglas Henson, the defendant said only that he was “south” on the
day of the crime. Thus, there appears to have been no reason for the State to single out Flowery
Branch to determine whether the defendant was there the day of the crime, especially since neither
his mother, his brother, nor Paul VVoelker told investigators of this alleged fact when questioned
shortly after the crime.

To assessthe degree of prejudiceto the State, we will review the situation of the State asthe
result of the nondisclosure of the claim that the defendant was at his mother’s home in FHowery
Branch, Georgia, shortly after the crime.

The homicide occurred on October 19, 1998, and the State filed its alibi notice request on
February 17, 1999, four months later. On August 14, 2000, presentation of proof began at thetrial
in Cumberland County, with a sequestered jury which had been picked in Sullivan County.
Substantial barriers would have affected the State’s ability to begin investigating, on August 21,
2000, after resting its case in chief on August 17, whether the defendant had been at his mother’s
housein Flowery Branch, Georgia, on October 19, 1998. Obviously, atrial recesswould have been
required so that investigators could go to Flowery Branch to investigatethealibi. Theinvestigaive
trail would have long since gone cold; and the timefor the investigation would have been severely
compressed, given the fact of the sequestered jury waiting in Cumberland County for the return of
the State’ sinvestigators. Additionally, because the defendant argued through his attorneys that the
Flowery Branch testimony both permitted and prevented hisbeingin Monterey during the period in
thealibi demand, the State could have deemed it necessary toinvestigatetravel possibilitiesbetween
thetwo locations. Given that the trial in this matter followed a massive investigation occurring in
at least three states, and that the State had rested its case four days earlier, it requires some
imagination as to how the prosecution could have been maneuvered into a more difficult situation
than that achieved by the defense.

Although the defense argued at trid that the State could be given timeto interview the aibi
witnesses, given the situation, it isdifficult to envision what could have been done by thetrial court,
other than exclude the testimony or allow it. Even under less difficult circumstances for the
prosecution, arecessto investigate an undiscl osed dibi may not be areasonabl eremedy. In United

-47-



Statesv. White, 583 F.2d 899 (6th Cir. 1978), the court determined on appeal that thetrial court had
not erred in excluding the testimony of an alibi witnesswho wasreveal ed after both sides had rested,
but before the matter had been submitted to the jury. The court explained why a continuance, to
allow the prosecution to investigate the undisclosed alibi witnesses, would have been unreasonabl e:

[ T]he Government would have been seriously prejudiced if Walker
had been permitted to testify because the Government would not have
had an opportunity to interview Walker and invegigate the veracity
of hisrepresentations regarding appellant’ s whereabouts on the date
of the robbery. Because Walker's testimony was not offered until
both parties had rested at the close of a three day jury tria, a
continuance for this purpose would not have been satisfactory.

Id. at 902.

Likewisein United Statesv. Hamilton, 128 F.3d 996 (6th Cir. 1997), the court concluded that
acontinuance, to alow the prosecution to investigate and attempt to rebut certain records which the
defendant did not reveal until the trial, was not a reasonabl e option:

In the present case, allowing the surprise admisson of the receipts
would havedelayedthetrial, and worse. Theprosecutionwould have
been entitled to a continuance to conduct an investigation and to call
additional witnesses. As the court in Tyson v. Trigg, 50 F.3d 436,
446 (7th Cir. 1995), cert. denied, 516 U.S. 1041, 116 S. Ct. 697, 133
L. Ed. 2d 655 (1996), pointed out, “Delay in ajury trial is a serious
matter . . . and the prosecution’s ability to rebut the surprise
[evidence] effectively [is usually] less than its ability . . . during the
casein chief.” Inthe present case, the district court was faced with
either having to continuethetrial, whichwasin itssixth day, inacase
that was over two years old, or to sanction defendant for his actions
by precluding defendant from introducing the receipts. The court’s
aternative choice of a continuance would have disrupted the trial
schedule and harmed the government, which had presented, in its
case-in-chief, awealth of evidencethrough manywitnessesinvolving
complicated financial dealings.

Id. at 1004.

In the present appesal, the prosecution would have been pushed into a position as least as
difficult aswould have resulted in Hamilton, had the defendant there been permitted to use the late
revealed receipts. Here, the pressures of time, both because of the nearly two years sincethe crime,
and the waiting, sequestered jury, would have dampened substantially the ability of the State to



investigatethealibi. We conclude that the pregjudiceto the State would have been very great had the
three excluded witnesses been allowed to present an alibi for the defendant.

B. Pregjudiceto the Defense

The defendant argues that “[t]he prgjudice to the Defendant from the exclusion of the
proffered witnesses is monumental.” However, this assertion is true only because the proof
established an alibi for the defendant, which, as we have stated, he denies for purposes of
ascertaining his disclosure responsibility yet relies upon to establish prgudice.

The true prejudice to the defense is somewhat difficult to assess because the State had to
cross-examine, without advance notice, witnesses claiming that the defendant was in Flowery
Branch, Georgia, themorning of the crime. Evenwith no preparation by the State, however, obvious
guestionswere apparent asto the veracity of thealibi witnesses. Neither the defendant’ smother nor
his brother told investigators that he had been in Georgiaat the time of the crime and may not have
revealed the alibi even to the various lawyers representing him until shortly before the trial began.
His brother, although attending the preliminary hearing, said that, while there was testimony about
the shooting, “there was no time frame established with when that had taken place.” However, a
transcript of the preliminary hearing shows that Dr. Sullivan Smith, a staff physician a the
Cookeville General Emergency Department, testified that he arrived at the scene at 9:30 am. on
October 19 and examined the victim’s body, which was till in the truck. Additionaly, Joe Bond
testified at the preliminary hearing, much as he did at the trial, that the night the shooting of the
victimhad “ hitthepress,” the defendant cameto hisresidencein Hot Springs, Arkansas, saying that
hehad “killed that dude,” that he had “ busted acapin hishead,” explaining that he had killed “[t] hat
guy [he] was running against.” Given this testimony, a reasonable jury might have been skeptical
of Russell Looper’s claim that, although atending the preliminary hearing, he had not understood
the significance of the defendant’ s being in Georgiaat 11:00 a.m. the day of the killing, aswell as
his explanation for not earlier revealing that his brother, who had remained in jail for nearly two
years while awaiting trial, actually had been in Flowery Branch shortly after the crime.

In assessing prejudiceto the defendant, we note that the trial court, over the objection of the
State, permitted his mother to testify, circumstantially, that he had used his bed in her home on
October 18-19 and had showered there on October 19, 1998, between approximately 6:00 a.m. when
she left for work and about 5:00 p.m. when she arrived back at her home. Since this testimony, in
theory, would have allowed the defendant both to have committed the crimein Monterey and then
driven to her homein Flowery Branch to shower, use hisbed, and depart, before his mother arrived
home from work, her testimony was not a “true” aibi, as the defense argued but, as they do not
acknowledge, could have been excluded by the trial court asirrelevant.

The value of the testimony of Barbara Reed and Paul V oelker is somewhat moredifficult to
assess. Both explained their abilities to remember occurrences on aday nearly two years earlier by
keying the day to specific events. Reed said that she had beento abirthday party the day before the
crime and was looking for arental house when she observed the defendant in the front yard of his
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mother’ shouse. Voelker said that he remembered the day because of hiswork schedule and events
at work. Reed said that she had told the defendant’s mother in June 1999 of having seen the
defendant in Flowery Branch on the day of the crime, and V oelker said he had done so in July 2000.
Since the State was not able to investigate the claims of either of these witnesses, or their
backgroundsincluding their criminal records, if any, aswell astheir re ationship with the Loopers,
it is difficult to assess fairly the evidentiary value of their testimony. Jurors might have been
skeptical of their ability to remember, with such seeming precision, events of two yearsearlier. Of
course, the evidentiary impact of these witnesses would have been boosted by the fact that, had they
been alowed to testify, the State would have been required to cross-examine them with little time
for preparation or knowledge of their backgrounds.

C. Reason for Nondisclosure

We note that between the time of the State’'s filing its alibi demand and the trial, the
defendant was represented by at |east five attorneys, with numbers four and five representing him
at thetrial. Neither the record on appeal, nor the defendant’ s attorneys & trial, explained why the
previousthree atorneys representing him had not supplied the State with the names of at |east some
of the alibi witnesses presented at the trial, whether they had been told that the defendant,
supposedly, was in Flowery Branch the day of the crime, or whether they, also, concluded that this
wasnot “alibi” proof. Although Russell Looper said that he had spoken with one of the defendant’s
previous counsel about the alibi, he could not recall with whom he had spoken or when the
conversation took place.

The attorneys representing the defendant at trial came into the case only in June 2000.
Apparently, they learned of Barbara Reed in July 2000, the month before the trial began, but the
record does not reflect when they learned of the other alibi witnesses. Obviously, the defendant’s
trial counsel decided that they would not disclose the alibi witnesses to the prosecution. The
defendant argues on appeal that “[i]t isevident from any fair reading of the record that trial counsel
firmly believed that Ms. Reed, Mr. Voelker and Mr. Russell Looper werenot alibi witnessesin the
first place.” That may be. However, we note that during the lengthy argumentsto thetrial court as
to whether Flowery Branch witnesses would establish an alibi, the defendant’ s trial counsel never
explained their basis for bdieving that an exception to the alibi notice requirement excused them
from having to reveal the identities of these witnesses. They cited no legal authorities supporting
such arestrictiveview of “alibi,” except to arguethat the prosecution was* misreading” caseswhich
the State cited to the court.

Wenotethat, under circumstancessimilar to these where the defendant, himself, had known
of the identities of at least some of his aibi witnesses since he was charged, he has been held
responsiblefor thelate or nondisclosure even to hisattorney of hisalibi witnesses. In United States
V. Pearson, 159 F.3d 480 (10th Cir. 1998), the court considered the claim that the trial court had
erred in excluding alibi testimony from the defendant’ s mother, after she and the defendant had not
revealed, until four days before the trial was to begin, that the defendant was with her the night of
the robbery-murder for which he had been charged:
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Defense counsel “became awarethat an dibi defense may exist”
on June 12 because that is the first date Mr. Pearson or his mother
bothered to tell counsel of her aibi testimony--that she had seen her
son standing in her kitchen at the exact time and on the exact date of
therobbery and killing--despite its obviousimportance. Nor had Mr.
Pearson’ s mother excul pated her son on the several occasions when
she was questioned by the government during its investigation. As
thevery nature of Mr. Pearson’ salegedalibi confirmsthat heand his
mother would have known of it long before the deadline for
submitting his alibi defense, he cannot show good cause, asrequired
by Fed. R. Crim. P. 12.1(e), for failure to comply with Rule 12.1(a).
The district court did not abuse its discretion in excluding Mr.
Pearson’ salibi testimony.

1d. at 484 (footnote omitted).

In the present appeal, the prosecution was placed into an even more difficult position than
that which occurred in Pearson, for here the jury was sequestered and the State had rested its case
in chief beforelearning that four alibi witnesses would place the defendant in another state at the
timeof thecrime. Thus, the challengeto investigate thisalibi would have been substantially greater
than was the case in Pearson.

D. Weight of the Evidence

The strength of the State’s case is another consideration in whether the trial court erred in
excluding testimony of the alibi witnesses from Flowery Branch. Contrary to the defendant’ sview,
we believe the evidence to have been strong. Before the murder, the defendant told Joe Bond of his
intention to kill the victim and, then, confessed to Bond the evening of the crime. Wesley Rex
identified the defendant as the person at the crime scene with the victim just before the shooting.
The tire tracks made by the Audi, which the defendant had purchased just before and abandoned
shortly after the crime, were consistent with the tiretracks|eft at the scene. The pistol used for the
shooting was in the possession of John Bowden, a friend and employee of the defendant, shortly
before the shooting. Jenny Conley identified the defendant as her first customer at the Hardee's
restaurant in Monterey on October 19, 1998, saying that he was driving ablack, four-door car. The
defendant abandoned ablack, four-door Audi 4000 at the auto repar shop of Gerhard Noll in Tucker,
Georgia William Lindsay Adams, responding to an advertisement for assistance in a political
campaign, telephoned the defendant, who said, in responseto aquestion about the political race, that
itwould cost “[t]hirty-five cents,” and that “if acandidatewasn’tintherace at theend, if something
happened to the candidate, that the race wouldn’t cost that much to run.” From all of this, we
conclude that the proof against the defendant was strong.
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E. Exclusion of Alibi Proof

Thedefendant argueson appeal that, if the excluded proof wasof alibi, aswehave concluded
wasthe case, thetrial court abused its discretion by not allowing the testimony and, further, that his
right to due processwasviolated by thetrial court’ sexcludingthetestimony of thesethree witnesses,
explaining this argument in his brief:

None of the governmental interests mentioned in the Taylor
balancingtest issubstantial enoughto outweighthe Defendant’ sright
to compulsory processand hisright to present witnessesin hisfavor.
Theintegrity of the adversary process would have been enhanced by
admission of the proffered testimony. Proof that the accused was not
present when the decedent waskilled, if believed, would mandate an
acquittad. Where the proof against the accused is wholly
circumstantial, it is important that the question of the accused’'s
presence vel non at the scene of the offense should befairly left to the

jury.

Others, however, havetaken amore skeptical view of alibi proof, especially that kept hidden
until theeleventh hour, asexplained in themuch quoted language: “[A]libiisa‘hip pocket’ defense,
easily prepared for introduction in the final hours of trial and therefore more likely to catch the
prosecutor by surprise.” McKoy v. United States, 518 A.2d 1013, 1018, n.10 (D.C. Ct. App. 1986)
(citingLaFave & Israel, Criminal Procedure819.4(b), at 743 (1982)). Likewise, in Statev. Edwards,
368 N.E.2d 302, 304 (Ohio 1975), the court explained therationd e for thealibi notice requirement:
“Records are replete with alibi testimony from relatives, girlfriends and bar companions and, asto
these, the rule pertaining to prompt notice is based on sound reasoning.”

Thedefendant arguesthat, “[a]sfor indiciaof rdiability, the proferred witnessesare of course
presumed to betruthful,” citing Hull v. State, 553 S.W.2d 90, 93 (Tenn. Crim. App. 1977). Aspart
of this argument, the defendant also asserts as follows:

Two of the witnesses had been interviewed by law enforcement
agentsbefore the Defendant was charged, such that the need for alibi
testimony had not yet arisen. The State, despite having an
opportunity for unlimited cross-examination on the proffers and the
opportunity to proffer rebuttal evidencethereto, adduced no reason to
disbelieve any of the proferred witnesses. Two of the proferred
witnesses had not [sic] interest in the outcome, and there is no
evidence that Russell Looper’s familia relation to the Defendant
would have caused him to lie under oath.

We disagree with the presumption of truthfulness claims atached by the defendant to the
Flowery Branch witnesses. In fact, the State’s “opportunity” to question the unrevealed alibi
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witnesses consisted of engaging in a “cold” cross-examination, without advance preparation.
Additiondly, any rebutta evidence wassevera hundred miles away, in another state, itsavailability
dimmed with the nearly two-year passage of time since the crime. The defendant asserts, also, that
the State’ s cross-examination “ adduced no reason to disbelieve any of the proferred witnesses,” that
two had no interest in the outcome, and there was no showing that Russell Looper’s “familial
relationto the Defendant would have caused himto lieunder oath.” Thesearguments, however, beg
the question. Having forced the Stateinto a position of being unprepared to cross-examinethe alibi
witnesses or present rebutta proof because of hisignoring Rule 12.1, the defendant cannot now
legitimaethistactic by thefact that, in hisview, the State was unsuccessful inits cross-examination
and failed to present alibi rebuttal proof. In fact, the jury was instructed as to how to assess the
credibility of witnesses:

In forming your opinion as to the credibility of a witness, you may
look to the proof, if any, of hisgeneral character, theevidence, if any,
of thewitness' reputation for truth and veracity, theintelligence and
respectability of the witness, his interest or lack of interest in the
outcome of the trial, his feelings, his apparent fairness or bias, his
means of knowledge, the reasonableness of his statements, his
appearance and demeanor while testifying, his contradictory
statements as to material matters, if any are shown, and al the
evidence in the case tending to corroborate or contradict him.

Sincethe alibi witnesses were presented without advance notice, the State would have been
unprepared to cross-examine the witnesses in these areas. While we cannot foresee what the State
might have developed for cross-examination or rebuttal purposes, had they had the opportunity to
investigatethe alibi witnesses, it isclear that they were denied theright to do so, and thejury, inturn,
was denied i nformation which would have assisted in determining the credibility of these witnesses.

We now will review the defendant’s claims that the trial court erred in excluding the
testimony of three of the Flowery Branch witnesses.

The United States Supreme Court explained in Taylor v. Illinois 484 U.S. 400, 108 S. Ct.
646, 98 L. Ed. 2d 798 (1988), the matterswhich thetrial court must consider in determining whether
countervailing public interests outweigh the defendant’ s right to present a defense:

It is elementary, of course, that a trial court may not ignore the
fundamental character of the defendant's right to offer the testimony
of witnessesin hisfavor. But themereinvocation of that right cannot
automatically andinvariably outweigh countervailing publicinterests.
The integrity of the adversary process, which depends both on the
presentation of reliable evidence and the rejection of unreliable
evidence, the interest in the fair and efficient administration of

-53-



justice, and the potential prejudice to the truth-determining function
of the trial process must a'so weigh in the balance.

Id. at 414-15, 108 S. Ct. at 656 (footnote omitted).

The defendant presents a number of arguments as to why the trial court erred in excluding
the testimony of his alibi witnesses. As we will explain, we find none of these arguments to be
persuasive, for all ignorethepurposefor thealibi notice statutes. Additionally, whilethe authorities
cited by the defendant provide general legal principles which superficially support his claims, the
factual situationsinthosecases, resulting intheappellatecourts’ affirmingexclusion of laterevea ed
alibi witnesses, do not support his argument that the trial court erred in excluding the testimony of
the three Flowery Branch witnesses.

In United States v. Hamilton, 128 F.3d 996, 999 (6th Cir. 1997), cited by the defendant for
the proposition that the appellate court reviews trial court evidentiary rulings involving Sixth
Amendment claims using a de novo, rather than abuse of discretion, standard, the defendant was
charged with failing to include in his gross income, set out in histax returns, the proceeds of sales
of certain coal. On the sixth day of the trial, after the government had rested its case in chief, the
defendant announced that heintendedto present as exhibits cash receipts, totaling $240,000 to show
that he had used receipts from the sale of coal to purchase coal. Thetrial court barred thisevidence,
and, following its de novo review, the appellate court determined that the recei pts were excludable
becausethe circumstances under which they appeared indicated the defendant was trying to gain an
advantage by not revealing them until the last possible moment:

[T]hisisacase, like Taylor, in which defendant could have satisfied
the applicable discovery rules with ease. This was not a situation
where the defense had no way of knowing of the existence of the
receipts or their necessity in corroborating defendant’s dibi. Nor
was it a situation where the rules in question were abstruse or
onerous. The directives of the district court's discovery order were
explicit. Wefindthat evenif therecel ptswere not fabricated, failure
to make any mention of them for two yearsuntil after the prosecution
had rested its case-in-chief, and then springing them on the
prosecution, unawares, indicates an atempt to unfairly gain atactical
advantage at trial. In Michigan v. Lucas, 500 U.S. 145, 111 S. Ct.
1743, 114 L. Ed. 2d 205 (1991), the Supreme Court reiterated its
holding in Taylor and stated that when adiscovery viol ation anounts
to willful misconduct and is designed to obtain atactical advantage,
regardless of whether prejudice to the prosecution could have been
avoided by alesser penalty, the severest sanction isappropriate. 1d.
at 152, 111 S. Ct. at 1747-48.

Hamilton, 128 F.3d at 1004.



Additionaly, the court found on appeal that the sudden appearance of the receipts was
“prejudicial to the government’ slitigation stance:”

As the Supreme Court has stated, the “‘State’s interest in
protecting itself against an eleventh hour defense’ is . . . one
component of the broader public interest in a full and truthful
disclosure of critical facts.” Taylor, 484 U.S. at 412, 108 S. Ct. at
654, citing Williamsv. Florida, 399 U.S. 78, 81-82, 90 S. Ct. 1893,
1895-96, 26 L. Ed. 2d 446 (1970). Webelievethat inthepresent case
these efficiency and fairness concerns, in combination with the other
factorsdiscussed, outweigh defendant’ sright to compul sory process.

Id. Thus, in Hamilton, upon de novo review, the appellate court found that the defendant had held
back the receiptsin order to gain atactical advantage.

Noting that Chappeev. Vose, 843 F.2d 25, 31 (Ist Cir. 1988), stated that “[€]xclusionary
sanctions must appropriatey be reserved for hard-core transgressons,” the defendant argues:

Inlight of trial counsel’s earnest contention that the testimony of the
proferred witnesses was never within the scope of what Tenn. R.
Crim. P. 12.1 requires to be disclosed, there is nothing willful nor
defiant about any insufficiency of thenotice of alibi. To characterize
this as even approaching the gravity of a*hard-core transgression”
would be beyond the pde.

However, while the defendant may seek assistance from this language in Chappee, its
example of a*“hard-core transgression” does not advance his argument that the present appeal does
not present aviolation of equal magnitude. In Chappee, the appellate court overruled thetria court
in a federal habeas corpus appeal, concluding on appeal that the state trial judge s preclusion of
three defense expert witnesses was appropriate. Thisissue arose when, in the drug prosecution of
the defendant, the defense attorney asked, asthetestimony of thestate’ schemist wasnearing an end,
that the defendant be alowed to present three expert witnesses “who came from distant points
outside New England [and] were ensconced in the back of the courtroom.” Id. at 27. These
witnesses had not been disclosed earlier in spite of a state requirement for reciprocal discovery in
criminal cases. Concluding that the defense had withheld the names of the withesses to gain an
advantage, the state trial court excluded their testimony. On appedl, the First Circuit, likewise,
concluded that the defense experts had not been reveal ed because the defendant sought a tactical
advantage:

In this matter, as in Taylor, the “truth-determining function” of
the trial process was grievoudly at risk. Although Chappee argues
that Taylor, unlike himself, desired to present testimony of dubious
provenance, the digtinction is not a critical one. Telling the truth
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seemsasimpleexercise. Y et determining the truth is a complicated
business, and its achievement can be thwarted as easily by
“gpringing” surprise testimony on an unsuspecting opponent —
especially surprise testimony of a highly technical nature — as by
presenting perjured testimony. Cf. Taylor v. Illinois, 108 S. Ct. at
654 (pretrid discovery “minimizes the risk that a judgment will be
predicated on incomplete [or] misleading . . . testimony”); id. at 655
(court may reasonably “ presumethat thereis something suspect about
a defense witness who is not identified until after the eleventh hour
has passed’). Here, perhaps more evidently than in Taylor,
concealingthewitnesses’ identitiescould only bethought “ motivated
by a desire to obtain atactical advantage that would minimize the
effectiveness of cross-examination and the ability to adduce rebuttal
evidence.” Id.

Chappee, 843 F.2d at 31.

The court in Chappee further determined that a continuance to allow the prosecution to
prepare to rebut the testimony of the three defense experts was not a reasonable option:

To be sure, petitioner arguesthat the prejudice which inhered to
the prosecution could have been minimized to some extent by
jockeyingthetrial schedule—say, by granting alengthy continuance,
permitting the prosecution to enlist new experts of itsown, declaring
a mistrial, or the like. Yet we will not engage in such Monday
morning quarterbacking. A defendant who electswillfully to subvert
the rules is in a peculiarly awkward position to insist that the trial
court must engage in extravagant contortions to attempt to extricate
him from a self-dug hole.

Id. at 32.

A similar result was reached in Tyson v. Trigg, 50 F.3d 436 (7th Cir. 1995), also an apped
of afederal habeas corpusmatter, wherein the defendant had been convicted in an Indianastate court
of rape. Soon before the trial began, the defense had been ordered to identify the witnesses who
wouldtestify on theissue of consent. After threedaysof jury selection, beginning onaMonday, and
oneday of the state’ s presenting its proof, the defense learned of three women who claimed to have
relevant information; and, on Friday night, one of the defense attorneys met with them. Thewomen
claimed to have seen the defendant and the victim kissing in the back of alimousine and holding
hands the night of the rape. The defense attorneys obtained a court order on Saturday, which aso
was atrial day, to inspect the vehicle and determine if the witnesses could have seen this activity
through itstinted windows. Ascertaining that thiscould be done, they telephoned the prosecutor on
Sunday, identifying the witnesses and providing a summary of their expected testimony.
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Thefollowing day, the parties presented arguments asto whether the three witnesses should
be allowed to testify. Although not concluding that the defense had deliberaely violated the
continuing order to identify witnesses, the trial court ruled, nonetheless, that because the witnesses
had not been identified on Saturday, the day after the defense had met with them, the witnesses
would not be allowed to testify.

On appeal, the court recognized that, although the disclosure violation was not willful, it
caused substantial problems for the prosecution and, thus, preclusion of their testimony was the
gppropriate remedy:

We must distinguish between sanctions as punishment designed to
prevent future violations of similar orders, and sanctions as means of
achieving the specific objective of the specific order. Allowing the
surprisewitnesses to testify would have delayed the trial, and worse.
As Tyson concedes, the prosecution would have been entitled to call
additional rebutta witnessesin an effort to offset the impact on the
jury of the three new witnesses; or to be granted a continuance to
conduct an additional investigation, for exampleto determinewhether
it was possible to see into the limousine'sinterior at night. Delay in
ajury tria is aserious matter, especially when, as in this case, the
jury is sequestered. The prosecution's ability to rebut the surprise
witnesses effectively would, moreover, have been lessthanitsability
to have pulled their fangs by adroit questioning of W__ and other
prosecution witnessesduringthe casein chief. W___could havebeen
asked how dark it was and whether there were people standing on the
sidewal k when she and Tyson walked into the hotel together and how
close their hands were--might an onlooker have thought they were
holding hands? She could have testified to this on rebuttal, too, had
the witnesses been allowed into the case. But to haverecalled her to
the stand on rebuttal for the express purpose of replying to the
surprise witnesses would have magnified the impact of their
testimony; would have made it seem that the prosecution had
been--surprised. Which it would have been. The purpose of the
discovery order wasto prevent surprise; and the purpose of excluding
evidence whose introduction would have violated the order was not
merely to punish violators but also to achieve the objective of the
order by keeping surprise out of the case.

1d. at 445-46.

InWatley v. Williams, 218 F.3d 1156 (10th Cir. 2000), cert. denied, 531 U.S. 1089, 121 S.
Ct. 809, 148 L. Ed. 2d 695 (2001), the apped of afederal habeas corpus claim, the court concluded
that the New Mexico state court had not violated the petitioner’ sdue processrightsin excluding the
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testimony of a witness who had not revealed, until a meeting with the defense attorney and
prosecutor following the eleventh day of trial, that he had seen the defendant at aparty after therape
had occurred:*°

Unlike the attorney in Taylor, Petitioner’s counsel did not willfully
hideBaca stestimony fromthe State. SeeWatley [v. State], 788 P.2d
[375,] 376-77 [(N.M. Ct. App. 1989)]. Nevertheless, Petitioner’s
counsel violated New Mexico’ salibi witnessrule by not listing Baca
asan alibi witness. Seeid. at 377. Because preparing a rebuttal to
Baca' stestimony would require acontinuance to re-interview ten to
fifteen witnesses, the New Mexico Court of Appeals reasonably
concluded that alowing Baca to testify about Petitioner's
whereabouts would have prejudiced the State. 1d. Also, because of
itslatediscovery, Baca stestimony callsinto question theintegrity of
thejudicial process. Seeid. at 377-78.

Id. at 1159.

Likewise, the court in Statev. Maestas, 815 P.2d 1319 (Utah Ct. App. 1991), concluded that
thetrial court did not violate the defendant’ sright to due process by not allowing hisgirlfriend, who
had not been disclosed asan alibi witness, to testify what timehe allegedly had | eft her house the day
of theburglary:

Defendant had the opportunity to present dibi testimony. All he
needed to do was comply with the timing requirementsof [Utah Code
Annotated] section 77-14-2. The witness, whose testimony was
excluded in this case, did not suddenly materialize during the trial.
She was known to defendant from the outset of the case. Defendant
has not shown any good cause why the requirement of notice should
bewaived. Sincehedid not provide notice of hisalibi witness, hedid
not comply with section 77-14-2, and thetrial court properly excluded
the alibi witness stestimony.

1d. at 1325 (footnote omitted).

In People v. Walker, 743 N.Y.S.2d 403, 404 (N.Y. App. Div. 2002), the court determined
that the trial court did not abuse its discretion or violate the defendant’s due process rights by
excluding the testimony of his alibi witness:

10The court on appeal determined that, since the parties treated this testimony asproviding an alibi, it likewise
would do so, although it did not preclude the defendant’ s having “left the party, raped the victim, and returned to the
party before sunrise,” and then being seen by the excluded witness. Watley, 218 F.3d at 1157 n.1.
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Here, defendant could have provided timely alibi notice long before
the close of the Peoplé€'s case since he would have known from the
time of his arrest whether he was with anyone at the time he was
accused of making aseriesof drug sales. Accordingly, itisimmaterial
when substitute defense counsdl |earned of thewitness'swhereabouts.
Theemergence of thealibi witness at the el eventh hour indi cated that
her proposed testimony was a product of recent fabrication . . . and
warrants a finding of willful conduct on the part of defendant,
personally.

The defendant in State v. Jamison, 552 N.E.2d 180 (Ohio 1990), had been tried for the
robbery-murder of abar owner and sentenced to death. An accomplicetestified as astate’switness
that he and the defendant had been playing basketball at noon on the day of the crime, and the
defendant suggested that they rob the bar. They then did so, with the accomplice acting as the
lookout and the defendant robbing the bar owner. The defense attorney had refused to providealist
of hiswitnessesand said that hewould not berelying on an dibi. However, thefirst defense witness
wasthe defendant’ sgirlfriend, who said that she had been with the defendant until at least 2:00 p.m.
The sate then objected to the defendant’ s presenting any additional alibi testimony; but, counsel
denied that he was doing so, saying he only was refuting the testimony that the defendant had been
playing basketbdl with the accomplice shortly before the crimewas committed. Thefollowingday,
defensecounsel advised the court that the defendant’ sbrother and the brother’ sgirlfriend alsowould
testify that the defendant had been at his own girlfriend’s house the afternoon of the crime,
continuing to assert, however, that he was not presenting dibi proof. He explained that he had not
given notice of these witnesses “ because the testimony was vague.” 1d. at 186.

On appeal, the court analyzed the defendant’s reasons for wanting to deny that he was
presenting alibi evidence:

In this case, appellant’s decision not to give alibi notice was a
clear tactical decision. Defense counsel wanted the benefit of aibi
evidence, that is, to create a doubt, without the burdens of giving
notice by supplying witnesses names and an alibi insruction.
Counsdl, in fact, largely succeeded. Duncan testified she had been
with appellant all day until at least 2:00 p.m. Her brother and his
girlfriend corroborated her testimony at least to 1:30 p.m. That
testimony was inconsistent with the other facts, a robbery between
1:30 and 2:00 p.m. It conflicted with the testimony of Howell who
said he had played basketbd | with appe lant, until noon on theday in
question.

Id. at 187.
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To conclude our consideration of thisissue, we will trace the manner in which evidence of
alibi was sought by the prosecution and later presented at trial. The State filed its alibi demand on
February 17, 1999; and on March 8, 1999, the defendant asked that he have until June 23, 1999, to
respond, because“[s]ince the Defendant has been incarcerated, it makesit difficult to fully comply
with the notice as to exact times and witnesses who are available.” The State opposed this request
and aleged that the defense was attempting to obtain “false testimony.” On March 19, 1999,
denying this allegation, the defendant again asked for an extension to timeto file hisalibi response,
explaining that the defendant was having adifficult timeinvestigating hisalibi because hehad “ very
limited resources,” because hewasincarcerated, and explaining that “[t]he only timeaperson would
remember exactly wherethey wereisif they were committing acrime. When someoneisat aplace
different than where a crime was committed, it takes some time to investigate witnesses who can
recall having knowledge of the Defendant’s presence at some place other than the scene of the
crime.” Theattorney who filed this response was replaced by two other attorneyswho, themse ves,
were replaced by counsel who represented the defendant at the trial. Thischanging of counsel was
recounted by the trial court in the order denying the motion for new trid:

Mr. Looper has been represented by five different attorneys
during this Court’ s effort to get this case tried. These five attorneys
are in addition to different attorneys that represented him in the
Genera Sessions Court. Every time the case appeared to be nearing
atrial, Mr. Looper would become di ssatisfied with hisattorneys and
would seek to replace them. In one instance the &atorney found it
necessary to withdraw from representation of Mr. Looper because of
ethical reasons. After that withdrawal this Court appointed
experienced trial attorneys to try the case. Those attorneys worked
diligently in the preparation of the case and identified numerous
experts and made athorough investigation. Asthetrial date neared,
Mr. Looper refused to cooperate with those attorneys and ultimatdy
hired his current attorneysinsisting that Mr. Poston and Mr. Cordova
wereattorneyswith whichhecould cooperate. The Court allowed the
dismissal of the appointed attorneys and permitted their replacement
by the current retained attorneys three months prior to thetrial of this
case in August of 2000, at Mr. Looper’ sinsistence.

The attorneys who represented the defendant at trial came into the case only in June 2000,
about two months before the August 11, 2000, trial date. Even if they had filed an alibi responsein
July, when they gpparently learned of it, such aresponse would have been long past the time when
the response was required. It might be expected that the State would not have reacted charitably if
presented shortly before the trial with an alibi claim, and would have been skeptical both of its
timing and veracity. However, trial counsel did not reveal the alibi as soon asthey learned of it, nor
during the State' scasein chief, nor even at the beginning of theweekend of August 18, 2000, asthey
were presenting the defense proof. Instead, the defense did not call Reba Looper to testify until

-60-



Monday, August 21. Thus, thealibi was not revealed until the most difficult time for the State, the
beginning of a week during the defense proof, and before a sequestered jury from another county.

Although itisargued on appeal that trial counsel’ s contention was* earnest” that the defense
wasnot presenting alibi proof and that “ there[was] nothing willful or defiant about any insufficiency
of the notice of alibi,” the record and chronology compel the opposite condusion. First, aswe have
discussed at length, the defendant, relying upon what apparently was a self-created and ad hoc
exception to the alibi notice requirement, argued that the proof was not of alibi and, thus, not
required to be disclosed while, at the same time, arguing the proof showed it was “impossible” for
him to have committed the crime. Asacorollary to hisnon-alibi claim, and making his arguments
even more contradictory, he contended al sothat the Flowery Branch testimony would have permitted
him both to have been in “Monterey” around the time of the crime and in Flowery Branch three
hours later. We note that the defendant’ s alibi response stated that he had not been at the victim’'s
farmduringtheperiodinthealibi demand. Not knowingwhether counsel wasusing interchangeably
“farm” and “Monterey,” it is unclear whether defense trial counsel intentionally was contradicting
the written assertion of previous counsel.

Whilethe defendant arguesthat withess exclusionislimitedto “ hard-coretransgression[s]”
and to so characterize this matter “would be beyond the pae,” we respectfully disagree. We note
that the defendant has not provided examples of such transgressions so that we may compare what
he concedes is “hard-core” with that which he claims here is not. In fact, from an exclusion
standpoint, the facts of cases discussed in this opinion, where on gppeal it was determined that the
trial court had not erred in excluding the testimony of late-revealed witnesses, are scarcely
distinguishable from those of the present appeal. The existence of alarge and gaping exception to
thealibi notice requirement, the existence of which thedefenseclaimsto “firmly believe[],” ignores
the very purpose of disclosure, as explaned by Taylor:

“Notice-of-alibi rules, now in use in alarge and growing number of
States, are based on the proposition that the ends of justice will best
be served by asystem of liberal discovery which gives both parties
the maximum possible amount of information with which to prepare
their cases and thereby reduces the possibility of surprise at trial. . .
. The growth of such discovery devices is a salutary development
which, by increasing the evidence available to both parties, enhances
the fairness of the adversary system.”

484 U.S. at 411, 108 S. Ct. at 654 n.16 (quoting Wardius v. Oregon, 412 U.S. 470, 473-474, 93 S.
Ct. 2208, 2211, 37 L. Ed. 2d 82 (1973)).

Inarguing for recognition of hisexception tothealibi notice requirement, the defendant does
not suggest how, given that the interest of justice requires that reliable evidence be presented and
unreliableevidencerejected, thejudicial processisadvanced by excluding from disclosuretestimony
which goes to the defendant’s whereabouts just outside the period in the alibi demand, while
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testimony asto hislocation within the period must be disclosed. Both categories of testimony would
appear to be equally subject to manipulation. However, an obvious beneficiary of such an exception
would be the defendant in the present appeal. Applicable here is the much quoted language from
Williamsv. Florida, “[t]he adversary system of trial is hardly an end in itself; it is not yet a poker
gameinwhich players enjoy an absol ute right alwaysto conceal their cards until played.” 399 U.S.
at 81,90 S. Ct. at 1896.

To conclude our analysis of thisissue, we consider again the language of Taylor, explaining
the reasons for limiting adefendant’ s Sixth Amendment rights:

The principle that undergirds the defendant’s right to present
exculpatory evidence isal so the source of essential limitationson the
right. The adversary process could not function effectively without
adherenceto rules of procedure that govern the orderly presentation
of facts and arguments to provide each party with afair opportunity
to assemble and submit evidence to contradict or explain the
opponent’s case. The trial process would be a shambles if either
party had an absolute right to control the time and content of his
witnesses' testimony. Neither may insist on theright tointerrupt the
opposing party’s case, and obviously there is no absolute right to
interrupt the deliberations of the jury to present newly discovered
evidence. The Stat€ s interest in the orderly conduct of a criminal
trial is sufficient to justify the imposition and enforcement of firm,
though not always inflexible, rules relating to the identification and
presentation of evidence

484 U.S. at 410-11, 108 S. Ct. at 654 (footnote omitted).

We conclude that the manner in which the defense sprung the alibi witnesses evinces an
effort to gain atactical advantage, the circumstances and timing effectively inoculating them from
acomplete or thorough cross-examination. Further, we conclude that the administration of justice
and the adversary processwould have suffered had thetrial court not excluded thetestimony of these
witnesses. Accordingly, the trial court did not abuse its discretion in not permitting the witnesses
to testify beforethe jury.

[1. In Camera Inspection of Psychological Records
On appedl, the defendant asks that this court review the psychological records of State's
witnessWesley Rex. Thetrid court reviewed these records and denied production to the defendant,

explaining the rationale in the order overruling the motion for new trid:

Mr. Wesley LeRoy Rex isdescribed asamentally retarded person
but he has never been haspitalized in any mental health facility inthe
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[S]tate of Tennessee. Mr. Rex underwent psychological evaluations
and testing as a part of the evaluation process to determine whether
or not hequalified for educationd servicesunder the I ndividual swith
Disabilities Education Act. These psychological records were
subpoenaed by Mr. Looper’s former attorney, Douglas Trant. The
school system intervened and responded to the motion asserting that
these records were privileged under both federal and state law. Mr.
Rex also asserted his privilege as to his psychologica assessment.
ThisCourt held apretrial hearing onthisissue monthsbeforethetrial
and overruled the objection of Mr. Rex and the school board, ordering
the records to be produced for an in camera inspection by the Court.
The purpose of the Court’ sinspection was to determine if there was
evidencein the record that would be useful to aid the Court and the
jury in appraising the credibility of Mr. Rex as a withess and in
assessing the probative value of hisdirect testimony. Mr. Rex freely
admitted in his testimony his special education background and his
limited ability to read, write, and perform math functions. The
Court’'s review of the school records failed to demonstrate
psychological evidence that would touch on either Mr. Rex’ s ability
to perceive and remember or his credibility as awitness as required
by State v. Barnes 703 SW.2d 611 (Tenn. 1985), State v.
Middlebrook, 840 SW.2d 317 (Tenn[.] 1992), State v. Suttles, 30
S.W.3d 252 (Tenn. 2000). Therefore, this assignment of error is
overruled.

We have reviewed the records pertaining to Wesley Rex which are under seal and conclude,
asdid thetrial court, that, given the evidence presented during the trial as to the limitations of Mr.
Rex’ s abilities, the records fail “to demonstrate psychological evidence that would touch on either
Mr. Rex’s ability to perceive and remember or his credibility as a witness.”

I11. Sufficiency of the Evidence asto Aggravating Factor

The defendant argues that the evidence was insufficient for the application of Tennessee
Code Annotated section 39-13-204(i)(11):

(i) No death penalty or sentence of imprisonment for life without
possibility of parole shall be imposed but upon a unanimous finding
that the state has proven beyond a reasonabl e doubt the existence of
one (1) or more of the statutory aggravating circumstances, which are
limited to the following:

(11) The murder was committed against anational, state, or local
popularly elected officid, due to or because of the officid's lawful
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duties or status, and the defendant knew that the victim was such an
official.]

The defendant’ s specific claim asto theinsufficiency of proof to support gpplication of this
aggravating factor is explained in his brief:

Here the decedent was an €elected State Senator, and the
Defendant does not dispute that he knew what elective office the
decedent held. The evidence is insufficient, however, for arational
trier of fact to concludethat Senator Burks was murdered “due to or
becauseof theofficial’ slawful dutiesor status.” Theevidenceat trial
taken in the light most favorable to the State, shows at most that Mr.
Burks was killed not because of his official duties or status, but
instead because he was a candidate for office.

The fact is that the victim was both the incumbent state senator for the district and a
candidate for reelection, and his death would create a vacancy for this office. The record fully
supportsthe determination of the jury that the defendant killed the victim to create avacancy in the
position for which the defendant was a candidate.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the conviction and the
imposition of life without the possibility of parole.

ALAN E. GLENN, JUDGE



