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OPINION
Background

On March 14, 2000, the defendant, Tony Martin, wasindicted for second degree murder, in
violation of Tennessee Code Annotated section 39-13-210, resulting from the following incident.
On November 23, 1999, an attempted drug deal between anumber of men, including the defendant
and the victim, resulted in afight, gunshots, the defendant being shot twice, and the death of the
victim. The circumstances surrounding the shooting were disputed at trial. After weighing the



evidence, ajury found the defendant guilty of second degree murder, as charged in the indictment.

Thismuch about the eventsin questionisuncontroverted: Thevictim and hisbrother, Cedric
Words, met three men: the defendant, “Little Cain,” and another unnamed individual, at the Red
Lobster Restaurant near the Wolfchase Galleria Mdl outsde Memphis. The victim brought a
handgun to the meeting. Themen had drinksat the nearby BahamaBreeze Restaurant. After having
drinks, the men began to drive around searching for a place to conduct their drug transaction. The
victim and his brother, driving a Toyota Corolla, were followed by the other men, who werein a
BMW. At some point, the defendant got out of the BMW and into the Corolla. The defendant first
got into the back seat but was asked to get into the front seat, which hedid. Thevictim’sbrother got
into therear seat behind the defendant. The defendant was armed with ahandgun and carrying abag
that was suppaosed to contain cocaine, the sale of which wasthe reason for the meeting. Asthethree
men in the Corolladrovearound, trying to decide where to consummate the actual drug transaction,
they ultimately returned to the Wolfchase Mall parking lot, where the fatal shooting occurred. The
details a this point were disputed at trial.

Trial

The defendant wastried by ajury on January 23-24, 2001. The State called asitswitnesses:
CynthiaWords, Cedric Words, LoisWright, Ronny Lindsey, Dr. O.C. Smith, Shawn Boyette, Brian
Culley, Sherman Bonds, Thomas Overton, Kenneth Dansberry, Robin Aubert-Hulley, LauraHodge,
Don Carman, William Smith, Robert Shemwell, Officer Gilbertson, and Shana Powell. The
defendant testified on his own behalf.

Cedric Words, the victim’ s brother, testified that after school, he and his brother went to the
Red Lobster at Wolfchase Mall to meet Kevin King, known as “Little Cain,” the defendant, and
another man in order to get some cocaine. He said his brother was armed with a .45 cdiber pistol.
After meeting at the Red Lobster, they all went to the nearby Bahama Breeze Restaurant to have a
drink. He said they then went outside, but “they told us this wasn't a good place to make a
transaction,” so, intwo cars-- heand hisbrother in a Toyota Corolla, the other threemeninaBMW
-- they went “behind Firestone.” At Firestone, the defendant, carrying a package, got into the
backseat of the Corolla. Cedric Wordsrefusedto getintheBMW. He, thevictim, and the defendant
then went to a gas station in the Corolla, where Cedric Words got in the back seat, behind the
defendant who was now in the front passenger seat. They then drove to “Walgreens,” but still did
not conduct the drug deal. They then proceeded back to the Wolfchase Mall. During this time,
Cedric Words said his brother kept asking to see the package, but the defendant would not “take it
out.” When they once again reached Wolfchase, Cedric Words said that the defendant pulled out
the package and handed it to his brother, who opened it. Cedric Words said at this point the
defendant pulled out apistol, ydled “Drop it off,” and shot his brother.

Cedric Words testified that he wrestled the gun from the defendant after the defendant shot

his brother. He said his brother slammed the car into park and jumped out of the car. He said that
whilehetook the defendant’ s gun, his brother shot the defendant twice from outside the driver side
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door. He said his brother then told him to hide the package and the other drug paraphernalia they
brought to the ded. He saw hisbrother walk around to the passenger side of the car and “ unloaded
acoupleof moretimes.” Hethen went to the Red L obster parking lot and hid the drugs. When he
came back, he saw his brother, who was lying on the ground, getting some assistance from awhite
man and awoman from the Red Lobster. He then ran over to the defendant, who was still on the
ground, and started hitting him in the face and kicking him. Despite the arrival of paramedics, his
bother died at the scene. Cedric Wordsindicated he thought the package they had been dealingwith
contained cocaine.

On cross-examination, Cedric Wordsagain testified that he switched seatswith the defendant
at the gasstation. He said they did not finish the drug deal at the Walgreens because “Little Cain,”
speaking to them from the other car, said that was not agood place. Cedric Wordssaid, after leaving
the Walgreens and heading back to the Wolfchase Mall where they started, his brother questioned
why they drove around. After they got back to Wolfchase, Cedric Words again said that as his
brother asked to see the package, the defendant gaveit to him and then suddenly shot him. Hesaid
the defendant did not have a chance to firemore than the one shot, because he grabbed the gun from
him. When asked about a statement he gave the police, in which he said he had been on the phone
with his girlfriend at the time the defendant shot his brother, Cedric Words stated that was an
inaccurate statement. He stated that he had been on the phone with her earlier, but was not at the
time of the shooting. He again described that after his brother was shot, his brother got out of the
car and shot a the defendant, then walked around the car and shot the defendant again. Cedric
Words stated tha he only heard the second shots and did not see them, because he was hiding the
drugs. He said it could have been “five, or six, or eight” shots.

Cedric Wordstestified that, after hisbrother was shot, hedid not render aid, but hidthedrugs
and drug paraphernalia, becausethat iswhat his brother wanted himto do. He said after hiding the
drugs, he returned to the car, saw his brother passed out, and then went to the defendant and started
beating him. Cedric Words said that he thought the Corollawas about six-feet wide and that he had
stopped his brother from shooting the defendant even more by saying, “ Stop, stop” to him and
grabbing the gun.

Onredirect, Cedric Wordstestified that hisbrother first started shooting the defendant from
outsidethedriver’sdoor. He said after this shooting, his brother went to the back of the car, got the
drugs, and asked him to hide them. He said, as he was hiding the drugs, he heard about three or four
gun shots.

Lois Wright, who worked at the Red Lobster at the time of the incident, testified she was
driving aong with her boyfriend and, as she was pulling into the mall parkway, she saw a“ruckus.”
She said she saw a guy running next to a car, which she thought might have been dueto aflat tire.
Shethenhearda” pop, pop.” Her boyfriend thentold her that somebody had been shot. Shetestified
that she was about a car length away from the incident. She saw ablack man running along the car
and heard three noi ses, which she could not confirm were gunshots. On cross-examination, shesaid
shethought therewas atotal of four peopleinvolved in theincident, although she could not be sure.
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Ms. Wright's boyfriend, Thomas Overton, testified he was riding with Ms. Wright on
Perimeter Drive at the Wolfchase Mall when he hearda“boom.” Hethen noticed acar going rather
slowly and running into a curb. He saw people hanging out of the car and running with the car.
Immediately afterwards, he saw someone jump over from the back seat, lean over thefront seat, and
then shots were fired. He said Ms. Wright and he were very dose to the incident. He then called
9-1-1. After waiting for the shooting to stop, he then approached the car. He indicated he saw
someone exit the rear driver’ s-side door and begin running, while the driver and another guy were
standing at the hood of the car. Hetestified he began hel ping the victim, who he believed wasdying.
He said the victim then looked straight at the other man lying in front of him (the defendant) and
said, “Heshot me.” Overton testified that he then had a discussion with the defendant, in which the
defendant told him he had been shot twice and said that “ his brother” had shot him.

Ronny Lindsey, owner of asmall construction company doing work at the Bahama Breeze
Restaurant, testified that, on November 24, 1999, hefound a“baggi€e” and ablack box in the parking
lot. Hethen called the police, who he witnessed taking pictures and tracing out the area. On cross-
examination, heindicated the “ baggie’ and box were found in adriveway that ran between the Red
Lobster and the Bahama Breeze.

Officer Shawn Boyetteresponded to Lindsey’ scall. Hetestified he met Lindsey at the scene,
where the officer recognized the property found at the scene as awhite powdery substancein abag,
aside arm holster, and asmall digital scale.

Several Police Officersresponded to the shooting incident. Officer Brian Culley testified that
he responded to a 9-1-1 call indicating shots fired at Wolfchase. His primary responsibility was
protecting the crime scene, including two pistols that were found. On cross-examination, Officer
Culley stated he believed one of the weaponswas a .9 millimeter and the other a .45 caliber pistol.
He said the guns were found about 25-35 feet from the victim. Healso testified that the victim was
found on the right side of the car, face up, and that the defendant was also in that vicinity.

Officer Sherman Bonds, the crime scene coordinator, al so testified to the discovery of thetwo
pistols; one under atruck, the other in a grassy area on the side of the truck. He stated they found
one .45 caliber pistol and fiveliverounds. Additionally, they found a.9 millimeter pistol, two spent
45 caliber shell casings, and two pieces of bullet fragments. On cross-examination, Officer Bonds
stated the .45 caliber pistol was found approximately forty-seven (47) feet from the deceased. He
alsoindicated alarge amount of cash wasfound inthevictim’ srear pocket. He said one of the spent
.45 casings was found on the passenger-side floor board of the vehicle, the other underneath the
vehicle. He said he found no .9 millimeter casings around the vehicle and that the fragments they
found had not been tested to determine if they were from a .9 millimeter pisol. Based on his
experience, hetestified that both a spent .45 caliber and aspent .9 millimeter casing will be gjected
from the gun “up and to theright.”

On redirect, Officer Bonds reviewed a sketch of the crime scene, as well as severd
photographs. He identified anumber of locations where property involved in the investigation had
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been found. Onre-cross, he stated the only two bullet fragmentsfound at the scene werelocated on
the passenger side of the vehicle.

Officer Robin Aubert-Hulley, with the Crime Response Unit of the Memphis Police
Department (“MPD”), testified she conducted an inventory search of the Corolla on December 6,
1999, and identified a spent .9 millimeter casing found inside the car, in the right rear of the front
passenger seat. She also testified that alot of white powdery substance was found throughout the
car. Officer Kenneth Dansberry, with the MPD Property and Evidence Division, testified that the
powder found in the bag tested negative for drugs.

Two Tennessee Bureau of Investigation (TBI) agents testified. Agent Laura Hodge, a
gunshot residue analyst, testified that, based on the gunshot residue, the TBI could not eliminate the
possibility that the defendant fired or handled agun. Additionally, the TBI could not eliminate the
possibility that Cedric Wordsfired agun. Thislatter point was stressed again on cross-examination.
Agent Don Carman, whose specific duties with the TBI included ballistics, testified that the .9
millimeter casing had been fired from the .9 millimeter pistol submitted as evidence in this case.
Additionaly, he said that gunshot residue, found on the pants of the defendant, was consistent with
thesamepistol. On cross-examination, Agent Carman stated that the ballisticstest could not exclude
the .9 millimeter pistol ashaving fired the bullet that he received for testing. On redirect, he stated
it was conclusive that the .9 millimeter pistol had been fired. Onrecall, Agent Carman stated that,
although he could not conclude the bullet came from the .9 millimeter pistol, he could not diminate
the pistol as having fired the bullet. He said he could eliminate the .45 as having fired the bullet.
On cross-examination, he indicated a hole found in the pant leg was consistent with a bullet fired
from lessthan four feet.

Officer William Smith, with the MPD, testified he was one of the first officers a the crime
scene. He saw a commotion and two men on the ground. He noticed the victim had a gunshot
wound to hisright arm and blood on his shirt. On cross-examination, he also noted the individual
on the ground (the defendant) had been shot in hisarm and hisleg.

Officer Robert Shemwell, with MPD homicide, testified that the victim had two bundles of
cash on him, totaling $5500.00. That amount wasenough, accordingto Shemwell, to purchase“one
kilo” of cocaine. He said there was a powdery substance, found on the dashboard of the Corolla,
which tested negative for drugs. On cross-examination, he stated there was an additional bullet
fragment found outsidetherear of the passenger side of the car and that an additional bullet fragment
was found outside the rear passenger door near acurb. Hetestified he did not recall there being any
bullet holes in the passenger door.

Dr. O.C. Smith, the Shelby County Medical Examiner, testified the victim died as aresult
of agunshot wound to the chest. He said the bullet entered through the upper arm and lodged in the
heart, after adownward course. Hebelievesthevictim’ sarm was el evated and that he was shot from
within 24 inches. On cross-examination, he stated he was of the opinion thevictim’ sarmswere not
down by his side but were at a higher level. Upon recall, Dr. Smith identified the bullet that was
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removed from the victim. On cross-examination, he indicated he could identify the bullet because
it was labeled by number.

Defense:

The defendant testified on his own behalf. He stated that he, along with Kevin King and
another man, went to the mall to meet some guys, then went to King' shouseto get apackage. They
then headed to the Texaco with the package. The defendant stated he was unarmed at this time,
athough Kingwasarmed.! At the Texaco, the defendant stated he got into the victim’ s car but that
they did not want to do the drug deal at the Texaco. He stated Cedric had him sit in the front seat
with Cedricin the back behind him. The three men then proceeded back to Wolfchase. Once back
at Wolfchase, he said he handed the package to Cedric in the backseat and asked him for the money.
They were driving slowly through the Wolfchase parking lot when Cedric asked him to get out of
the moving car. The defendant then noticed Cedric fumbling around in the backseat and saw the
barrel of agun. Cedric then shot himintheleg. After being shot, the defendant stated he produced
hisgun. Therewas a struggle over his gun, and it went off, shooting the victim. At this point, he
stated the victim had not yet produced a gun but, after being shot, the victim got out of the car and
shot the defendant from outside the car. He saw Cedric over near atruck and then he saw thevictim
stumbling against the car hood. He said Cedric then came back to the scene and started kicking him,
while the victim, Cedric’s brother, was receiving aid from a white man.

On cross-examination, the defendant admitted he brought a .9 millimeter pistol and drugs
into the Corolla. He said it was the victim, not Cedric, doing dl the talking and running the deal.
The defendant admitted that he wasin the Corollain order to transact adrug ded. He stated that he
did not even know that he had shot the victim until after the victim had shot him the second time.
He indicated the victim was shot during the struggle for the gun.

In sum, the State’ stheory was that the defendant was involved in adrug deal, where he was
tryingto sell fakedrugsto the Words. Thedefendant theninitiated the shooting. The defensetheory
isthat the Words attacked the defendant first. Therefore, he was acting in self- defense.

The defendant was convicted of second degree murder and sentenced to twenty years as a
violent offender to the Tennessee Department of Correction. The defendant’ s motion for anew trial
was denied.

| ssues
The defendant rai ses two issues:

(1) The evidence was insufficient to convict him of second degree murder; and
2 Thejury instructions contained afaulty definition of “knowing,” asapplied to

! The defendant was armed upon entering the Corolla, as he admitted during cross-examination.
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second degree murder, therefore lowering the State’ s burden of proof to find
the defendant guilty.

Sufficiency of the Evidence

Thedefendant arguesthe evidence submitted at trial wasinsufficient to support hisconviction
for second degree murder. Specifically, he claims the State submitted no proof, other than that the
defendant was armed and conducting a drug deal to prove that he was aware that his conduct was
reasonably certain to cause the death of the victim.

When reviewing thetrial court’ sjudgment, this Court will not disturb averdict of guilt unless
the facts of the record and inferences which may be drawn from it are insufficient as amatter of law
for arational trier of fact to find thedefendant guilty beyond areasonable doubt. Jacksonv. Virginia,
443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); see also Tenn. R. App. P. 13(e);
Statev. Tugdle, 639 SW.2d 913, 914 (Tenn. 1982). In other words, this Court will not reevaluate
or reweigh the evidence brought out at trial. It ispresumed that thejury hasresolved all conflictsin
the testimony and drawn al reasonable inferences from the evidence in favor of the State. State v.
Harris 839 SW.2d 54, 75 (Tenn. 1992); Statev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Since
a verdict of guilt removes the presumption of a defendant’s innocence and replaces it with a
presumption of guilt, the defendant has the burden of proof on the sufficiency of the evidence at the
appellate level. Statev. Grace, 493 SW.2d 474, 476 (Tenn. 1973).

In the present case, the defendant was convicted of second degree murder. Second degree
murder is “[a] knowing killing of another.” Tenn. Code Ann. 8§ 39-13-210(a)(1). A person acts
knowingly with respect to aresult of the person’ s conduct when the person is aware that the conduct
isreasonably certainto causetheresult. Tenn. Code Ann. 8 39-11-106(a)(20). On apped, the burden
ison the defendant to prove that no rational jury could have found that the defendant was aware that
his conduct was reasonably certain to cause the death of the victim.

Thedefendant positsthat the State’ s proof stressed the fact that this caseinvolved adrug deal
where the participants were armed and that the State “ presented no other proof that the appellant was
awarethat his conduct was reasonably certain to cause the death of the alleged victim. At most, the
proof shows that the appellant should have been aware of high risk that a death might occur.” We
disagree. There is more than ample evidence presented to prove the defendant was aware that his
conduct was reasonably certain to cause the death of the victim. The conduct in question hereisnot
the underlying drug deal or the bringing of a weapon to that drug deal, but the conduct of the
defendant pulling out his wegpon and shooting the victim.

Cedric Wordstestified that the defendant pulled out apistol, yelled “ Drop it off,” and shot his
brother. Additionally, evidence was presented that the victim died asaresult of ashot fired from the
gun the defendant brought into the Corolla. There was evidence presented that thiswas adrug deal
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that went bad.

Thedefendant claimsthat Cedric Words shot himfirst andthat he produced hisgun only after
being shot. He claimsthe gun went off during astruggle and must have accidentally shot the victim,
ultimately resulting in the victim’s death. Effectively, the defendant isarguing that, even if hedid
shoot the victim, it was accidenta and, moreover, in self-defense. The defendant specifically raises
self-defense in his motion for new trial.

A rationd trier of fact, resolving all conflicts in the testimony and drawing all reasonable
inferences from the evidence in favor of the State, could have accepted the testimony of Cedric
Words, that the defendant shot his brother first, and rejected the defendant’ s version of events, that
Cedric Words shot him first. The jury could have made the reasonable inference that the defendant
wasinvolved in adrug dea with theintention of selling the victim fake drugs and that the defendant
shot the victim when the victim began to suspect he was going to be ripped off.

The jury was a'so free to reject the defendant’s claim of self-defense. Whether a defendant
acted in self-defenseis afactual determination within the province of thejury. Statev. Goode, 956
SW.2d 521, 527 (Tenn. Crim. App. 1997); State v. lvy, 868 SW.2d 724, 727 (Tenn. Crim. App.
1993). This Court recently affirmed this standard, stating:

Whether the attempt to kill or killing of one person by another occurs under
circumstanceswhich justifiesthe act under thedoctrineof self-defense, or istheresult
of some other motive, it remains aquestion of fact to be determined by the jury under
proper instructions and from consideration of all the evidence. The jury is not
obligated to believe the Appellant’ sversion of events asto self-defense. Theissue of
self-defensein amurder or attempted murder prosecution is always a question of fact
to be determined by the trier of fact.

Statev. Ervin, No. W2000-01035-CCA-R3-CD, 2001 Tenn. Crim. App. LEXIS 70, at *7 (Jackson,
Jan. 31, 2001). Inthe present case, the jury was properly charged asto sdf-defense and rejected its
application. Thereis nothing in the record that preponderates against that finding.

The defendant has failed to meet his burden of proving the evidence was insufficient to
support asecond degree murder conviction. A rational jury could have determined that the defendant
shot the victim at close range and was aware tha shooting was likely to cause the victim’s death.
Additionally, that same rational jury could have rejected the defendant’ s daim that he shot in self-
defense.

Jury Instructions



The defendant’ s second issue is that the trial court improperly instructed the jury asto the
knowing element of second degree murder. The instruction is as follows:

“Knowingly” meansthat a person acts knowingly with respect to theconduct or tothe
circumstances surrounding the conduct when the person is aware of the nature of the
conduct or that the circumstances exist. A person acts knowingly with respect to the
result of the person’ sconduct when the person isawarethat the conduct isreasonably
certain to cause the result.

The defendant is correct in asserting this instruction was in error, and the State does not
contest that it was erroneous. Second degree murder isaresult of conduct offense and, asaresult of
conduct offense, the nature of the conduct causing theresult isinconsequential. State v. Ducker, 27
SW.3d 889, 896 (Tenn. 2000). The State concedes that the jury instruction should have only
included language that “[a] person acts knowingly with respect to a result of the person’s conduct
when the person isaware that the conduct isreasonably certain to causetheresult.” Tenn. Code Ann.
§39-11-106 (a) (20). Notably, this Court recently suggested that the knowing element in a second
degree murder case should be defined as. “Knowingly” means tha a person acts with an awareness
that [his] [her] conduct is reasonably certain to cause the death of the alleged victim. Statev. Page,
81 S.W.3d 781, 788 (Tenn. Crim. App. 2002). Despitethe concession that thejury instructionswere
erroneous, the State claims that the erroneous ingructionswere harmless error, shown in part by the
defendant’s claim of self-defense, which inherently implies tha the defendant was aware that his
conduct wasreasonably certain to causetheresult, making the circumstances surroundingthe conduct
irrelevant. In other words, the actud jury instructions, which did include language alowing for the
finding of a knowing mens rea if the defendant was aware of the nature or circumstances of his
actions, were not prejudicial to the defendant, because the higher threshold of knowing the conduct
was reasonably certain to cause the result was still met.

Harmless Error Analysis

The harmlesserror inquiry into afailureto instruct on an essential element of acrimin acase
should be whether it is clear beyond a reasonable doubt that a rational jury would have found the
defendant guilty absent the error. Ducker, 27 S.W.3d at 899, citing Neder v. United States, 527 U.S.
1,18,119S. Ct. 1827, 1838, 144 L. Ed. 2d 35 (1999). A reviewing court does not serve asa second
jury, but asks whether the record contains evidence that could rationally lead to a contrary finding
with respect to the omitted element. If not, thereis no harmless error nor acompromise of society’'s
interest in the fundamental fairnessin ajury trial. Ducker, 27 SW.3d at 899. A defendant hasthe
constitutional right tocompleteand accuratejury instructions, and thefailureto give suchinstructions
deprives the defendant of the constitutional right to ajury trial. Statev. Teel, 793 SW.2d 236, 249
(Tenn. 1990). In jury instructions, the omission of an element of the offense is subject to
constitutional analysis, whether the State can prove harmless error beyond areasonable doubt. State
v. Walker, 29 S\W.3d 885, 893 (Tenn. Crim. App. 1999).




Applying the above to the present case, we must determine whether, if the proper definition
of knowing as suggested in Page had been used (“Knowingly” means that a person acts with an
awarenessthat [his] [her] conduct isreasonably certain to cause the death of the alleged victim), does
the record contain evidence leading to a contrary result. We concludeit does not.

The primary disputein thistrial was whether the defendant fired hisgun at the victim first or
was fired upon first, prompting him to wield his gun in self-defense. It is undisputed that the
defendant had a handgun, pulled it out, and that the gun was fired and caused the death of thevictim.

It belies common sense to believe that, if the defendant did indeed fire his gun first at close range,
he was not aware that his conduct was reasonably certainto result in the death of thevictim. There
was ample evidence produced at trial, primarily the testimony of Cedric Words, to allow arational
jury to find that the defendant did fire his weapon first. We will not serve as a second jury and
speculaeasto the credibility of thewitnessesat trial. Wewill only determineif arational jury could
have made the determinations it did.

Holding that arational jury could have determined that the defendant fired his weapon first,
we conclude the jury instruction, containing elements of knowing involving the nature and
circumstances as well as the result of conduct element, was harmless beyond a reasonable doubt.
Despite the nature and circumstances given in the definition, it is beyond a reasonable doubt that a
rational jury could concludethat the defendant was aware theresult of his conduct, the firing of the
gun at close range resulting in the death of the victim, was reasonably certain.

The defendant additionally argues the State’ s case centered on the nature and circumstances
of the defendant’ sconduct, i.e. thedrug deal. Wedisagree. Asdiscussed, thedispositiveissueat trial
was who shot first. Thefact that the defendant and the victim were involved in adrug deal was not
the focus of the State’'s case. As we reviewed the State’s closing argument, it is clear and was
necessary that they mention the drug transaction. However, it is equally clear that the State did not
attempt to lessenitsburden of proof. The State’ s closing argument focused primarily on the evidence
they claimed proved who shot first and negated the defendant's self-defense argument.

CONCLUSION

We affirm the judgment of thetrial court.
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