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OPINION
Facts

On July 3, 1998, petitioner, Frederick J. Robinson, was arrested for the murder of three
people. Hewasindicted onthree counts of murder inthefirst degree, six alternative countsof felony
murder, and one count of aggravated burglary. Later, defense counsel requested that petitioner be
referred to Vanderbilt Forensic Psychiatry for a mental hedth forensic evaluation, pursuant to
Tennessee Code Annotated sections 33-7-301(a) and 37-1-128 and the standard provided by
Tennessee Code Annotated section 39-11-501(Pub. Ch. 494). The Forensic Coordinator at
Vanderbilt, after examining petitioner, gave the opinion that petitioner was not exhibiting amental
illnessasto impair hiscapacity to appreciate the wrongfulness of hisacts. Additionally, they gave



the opinion that petitioner understood the nature of the legd process and was able to advise his
counsel and participate in his defense. On June 17, 1999, he pled guilty to three counts of first
degree pre-meditated murder. Pursuant to the plea agreement, petitioner was sentenced to three
concurrent life sentences without the possibility of parole® Petitioner subsequently sought post-
convictionrelief, claiming his pleahad not been entered into knowingly and that he had been denied
the effective assistance of counsel. Post-conviction relief was denied. Petitioner appeals to this
Court, raising two issues:
(1) Whether thetrial court erred in finding that the appellant’ s guilty pleawas made
knowingly, voluntarily, and understandingly; and
(2) Whether the tria court erred in finding that the appellant’ s attorneys provided
effective assistance of counsel in light of their failure to obtain a complete
psychological evaluation and their reliance on a“forensic evaluation” conducted
after the arrest.

Post-Conviction Hearing

At the post-conviction hearing, petitioner presented an expert forensic psychologist who
testified that she met with petitioner on three occasions in preparation for the post-conviction
hearing, as well as reviewing past psychological evaluations, including the evaluation done by
Vanderbilt. She indicaed the Vanderbilt examination was limited to a “mini-menta” status
evaluation. Additionally, sheindicated that petitioner’s condition would make it more difficult to
fully understand the ramifications of the pleaagreement. She opined that the psychotic symptoms
and psychiatric medi cati on taken by petitioner would have anegativeimpact upon petitioner making
aknowing plea

On cross-examination, the expert indicated that petitioner did understand what the death
penalty was. Shed so testified that she had no reason to doubt the abilities of one of petitioner’ strial
counsel- counsel #2 (although she did state she was unfamiliar with the other counsel- counsel #1).
Additiondly, shetestified that VVanderbilt had reported doubts as to whether petitioner’ s psychosis
was real or whether petitioner was only malingering.

Trial counsel #1 testified that he had been apublic defender for twelve years. Indiscussing
his acts during the preparation for the plea agreement, he stated he had requested all the State's
records and that any records not received, he had deemed irrelevant. He had requested a mental
evaluation at VVanderbilt, as he was aware of petitioner’ s past mental history. He had discussed the
case fully with petitioner at several stages, had arranged for a family visit to allow petitioner to
further discussthe ramifications of the plea, had read the plea agreement to petitioner and explained
it in full to him, as well as asking and confirming from petitioner that he understood it, and had
discussed enhancement and mitigation factorsinvolved in the sentencing possibilities of petitioner.
Furthermore, trial counsel #1 testified that he did not order tests in addition to the Vanderbilt

! The judge informed petitioner during the plea colloquy that a possible sentence for a first degree murder
conviction is the death penalty.
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examination because it did not appear to him that there was anything wrong with the exam and that
his primary concern was making sure petitioner knew what he was doing and was aware of dl the
risks involved.

Trial counsel #2 testified that he stood with petitioner at the plea hearing because trial
counsel #1 was unableto be present. Hetestified hecould not recall hisdiscussions with petitioner
but that he was aware that trial counsel #1 had gone over all the plea ramifications with petitioner.
Healso testified that he had 25 years experience as apublic defender, that mental hedth law washis
sub-specialty, and that, in his opinion, petitioner made a knowing and understanding plea.

Petitioner testified at the post-conviction hearing that he had been unable to understand his
lawyersand that he needed things to be “more broken down” when explained to him. He testified
he had been on psychotropic medication during the plea agreements and discussions. He stated he
was unaware “why he was even in prison after the plea hearing” until another inmate explained to
him what had happened by “breaking it down for him.” He stated that he did understand that if his
pleawas set aside and hewent to trial and was convicted, he could possibly receiveadeath sentence.

Standard of Review

Petitioner bears the burden of proving the factual allegationsthat would entitle petitioner to
relief by clear and convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f). We review the post-
conviction court’ s factual findings underlying a claim of ineffective assistance of counsel under a
de novo standard with a presumption that those findings are correct — unless the preponderance of
the evidence establishes otherwise. Statev. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999). However, the
post-conviction court’ s conclusions of law — such as whether counsel’ s performance was deficient
or whether that deficiency was prejudicial — are reviewed under a de novo standard with no
presumption of correctness. Fieldsv. State, 40 S.W.3d 450, 457 (Tenn. 2001).

Where, as here, petitioner seeks to vitiate a conviction due to ineffective assistance of
counsel, petitioner must establish by clear and convincing evidence that the services rendered by
counsel were outside the range of competence of an attorney and that such incompetence had an
actual prejudicia effect on the outcome of the case. Strickland v. Washington, 466 U.S. 669, 693,
104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674, 697 (1984); Baxter v. Rose, 523 S.W. 2d 930, 936 (Tenn.
1975).

Involuntary, Unknowing Guilty Plea

Petitioner first aleges that his guilty plea was made without full knowledge of al the
ramificationsof the plea. Absent thisfull knowledge, petitioner claimshispleawasinvoluntary and
shouldthereforebeset aside. A guilty pleamust be enteredinto knowingly and voluntarily. Boykin
v. Alabama, 395 U.S. 238, 243,89 S. Ct. 1709, 1712, 23 L. Ed. 2d 274 (1969). Such aplearequires
the intentiond relinquishment of known rights. State v. Mackey, 553 SW. 2d 337, 340 (Tenn.
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1977). Petitioner failed to meet his burden of convincing the post-conviction court by clear and
convincing evidence that the plea was unknowing and involuntary. Tenn. Code Ann. 8
40-30-210(f). On appeal, petitioner must demonstrate why the evidence contained in the record
preponderates against the findings of the trial judge. Henley v. State, at 578-579.

At the hearing to accept petitioner’ s guilty plea, thetrial judge asked petitioner anumber of
guestions to help ascertain whether this was a voluntary plea. Importantly, when the trial judge
asked petitioner if heunderstood he was pleading guilty to first degree murder with asentence of life
without the possibility of parole, petitioner answered, “ Y esma am.” Thetria judgeasked petitioner
if his trial counsel discussed all possible punishments possible for a jury conviction, to which
petitioner answered, “ Y es, they did.” When asked if hiscounsel had gone over what the State would
haveto proveat trial to convict him, petitioner answered, “Y es, they did.” Thetrial judge also asked
petitioner if he had been made awareof all hisrights, to which petitioner indicated that he had been.

Additiondly, petitioner claimsat thetime he entered hisguilty pleahewastaking medication
to address his mental problems, that he had failed to take the medication on the day he entered the
plea, and that, as a result, he did not have the capacity to knowingly plead guilty. During the plea
hearing, the trial judge asked petitioner whether he had taken his medication, to which petitioner
indicated he had not. However, thetrial judge further asked petitioner whether hisfailureto take his
medication that day was having any effect on his understanding of the proceedings, to which
petitioner answered, “No ma am.” Petitioner presented evidence at the post-conviction hearing in
theform of an expert witnessin forensic neuropsychology who indicated that if petitioner did forget
his medication on the day in question, it might raise an issue as to the voluntariness of the plea
(emphassadded). Thetrial court found no merit inthe involuntariness clam. The court found the
demeanor of petitioner at the submission hearing confirms that he was fully aware of what he was
doing when he entered hisguilty pleas, and that he had the requisite mental capacity to enter the plea
and waive hisrights.

Moreover, the same expert’ s forensc report indicates that any mental impairment of this
petitioner “does not appear sufficient to render (defendant) unable to grasp legal proceedings or to
assist hiscounsel.” The post-conviction judge, who aso presided over the plea hearing, was able
to witness petitioner first hand in court and made the determination that petitioner’ s demeanor was
articulate and responsive and that petitioner presented no evidence to preponderate aganst this
finding. Based on his answers to questions and the court’s own observations of petitioner’s
demeanor, the court found the involuntary plea clam was without merit.

Petitioner al so contendshe was not kept adequately informed of all thelegal proceedings by
his counsel and, therefore, the pleahe entered into was unknowing. He clamsthat even though his
lawyerswere giving himinformation and communicating with him, he understood little of it. This
Court agrees with the State that this bare bones allegation by petitioner, uncorroborated, is not
enough to meet his burden of proof of presenting evidence to preponderate against the findings of
the post-conviction court judge. Thepost-conviction court foundthat trial counsel discussed theplea
with petitioner on several occasions, including immediately upon receipt of the offer, severd times
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prior to petitioner reading and signing it, and again prior to the submisson hearing. The post-
conviction court also found that trial counsel ordered a psychiatric evaluation prior to the plea
agreement. Petitioner indicated his agreement to the pleato histrial counsel and signed the plea
agreement. Additiondly, thereisevidenceintherecord that trial counsel for petitioner encouraged
him to meet and discuss the plea with family before entering into the plea agreement. The post-
conviction court found this daim to be without merit.

Based on the lengthy discussions with his counsel, his meeting with family members prior
to entering the plea, and the testimony and records of the expert forensic neuro-psychiatrist that
petitioner was ableto grasp thelegd proceedings and assist his counsel, this Court cannot conclude
that the evidence preponderates against the post-conviction court’ s finding that petitioner entered
this plea knowingly and voluntarily.

I neffective Assistance of Counsel

Petitioner claims he was denied the effective assistance of counsel, primarily dueto histrial
counsel’s fallureto order, in addition to the Vanderbilt evaluation, further mental examinations.

In order to effectuate adaim of ineffective assistance of counsel, apetitioner must establish
that the services rendered him were not within the range of competence for an attorney. Strickland
v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674, 697 (1984); Baxter v.
Rose, 523 SW. 2d 930, 936 (Tenn. 1975). Secondly, evenif theactionsof theattorney were deemed
to be outsidethe broad range of competence, it must be shown that the incompetence had an adverse
effect on the outcome of the case. Strickland, 466 U.S. a 693. Asthis standard applies to guilty
pleas, a petitioner must establish that “but for” the incompetence of his counsel, hewould not have
pled guilty and would have gonetoftrial. Hill v. Lockhart, 474 U.S. 52, 53, 106 S. Ct. 366, 88 L. Ed.
2d 203 (1985).

Petitioner’ s main contention isthat histrial counsel wasineffectiveinitsfailureto order an
additional mental examination to the one conducted at Vanderhbilt. Petitioner alleges that counsel
was therefore ineffective due to a failure to properly consider the mental aspects of petitioner.
However, thereisample evidence throughout the record that defense counsel did addressthe mental
health issue. Counsel ordered the psychiatric examination at Vanderbilt in order to determine the
competency and sanity of petitioner to participate in a trial, because counsel was aware of
petitioner’ smental issues, and the VVanderbilt Forensic Coordinator gave the opinion that petitioner
was mentdly able to proceed. In an effort to determine that petitioner had not been mentally able
to proceed with his plea agreement, petitioner was later seen and evaluated by a recognized expert
in forensic psychiatry, who made a determination that petitioner was competent and able to assist
counsel and appreciate thelegal proceedings. Thisexpert could not make a determination that any
failure to further examine had any effect on the acceptance of the plea.

The post-conviction court found that trial counsel did adequatdy investigae the insanity
defense. Additionally the post-conviction court found that petitioner did not satisfy his burden of
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presenting evidencethat hissanity wasasignificant factor nor wasany evidenceproduced toindicate
trial counsel failed to review petitioner’s menta history. In short, the court found that trial counsel
did not act ineffectively as to petitioner’ smental issues.

Petitioner claimshewas suffering from numerous mental ailments, including schizophrenia,
yet any ail mentspetitioner may have suffered were considered whenthe Vanderbilt center conducted
its examination and determined petitioner able to proceed. Even consdering the anti-psychotic
medication that petitioner claims to have been taking, along with the alleged schizophrenia, the
expert forensic psychiatrist could not conclude that petitioner was unable to assist counsel or was
unableto grasp the legal proceedings. Petitioner was unable to meet his burden of proving by clear
and convincing evidence tha his trial counsel incompetently handled the mental health issue.
Having failed to do so, we are unable to hold that the evidence preponderates that trial counsel’s
actions were outsde the range of competence asto disturb the post-conviction court’ sfindings.

Petitioner’ s secondary contention isthat his counsel wasineffectiveby failing to adequately
confer with him and inform him of matters relevant to his case. However, trial counsel testified at
the post-conviction hearing that they did advise petitioner as to matters relevant to his case,
explained the ramifications of a plea agreement in full with him, encouraged petitioner to seek
additional guidance from family members, and kept him informed of the progress of the case on a
step-by-step basis. The post-conviction court found that trial counsel for petitioner did keep him
adequately informed. More specifically, the post-conviction court found that trial counsel did more
than an adequate job informing petitioner of relevant information, as well as keeping petitioner
informed of hisrights. Petitioner presents no evidence to preponderate against that finding.

Conclusion

The two issues in this case, petitioner making an unknowing and involuntary plea and
petitioner’s counsel being ineffective, are inextricably linked. If his counsel was ineffective, that
would lead to petitioner making an unknowing plea. If petitioner was mentally unableto understand
what he was doing when he made his plea, his counsel would be ineffective for failing to havedone
further mental examinations or provided further information to petitioner to allow him to make a
moreinformed choice. Bothissuestendto“bootstrap” the other. Wehold thereisno meritineither.
Giving proper deference to the findings of the post-conviction court, we conclude petitioner has
failed to carry hisburden of presenting evidence that preponderates against the findings of the post-
conviction court.

Accordingly, we affirm the judgment of the post-conviction court.



JOHN EVERETTWILLIAMS, JUDGE



