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The defendant, Tracy Frank Leonard, was convicted of first degree premeditated murder, felony
murder, two counts of especially aggravated kidnapping, rape, and theft over $1,000. Thetrial court
merged the convictionsfor first degree premeditated murder and felony murder and also merged the
convictions for especially aggravated kidnapping into asingle conviction. The defendant received
alife sentence for the first degree murder, twenty-five years for especially aggravated kidnapping,
eight years for rape, and two years for theft over $1,000. Thetria court ordered that the sentences
for especially aggravated kidnapping and rgpe be served consecutively to the life sentence and
consecutively to each other. The sentence for thetheft isto be served concurrent with the sentence
for rape. The effective sentence s, therefore, life plus thirty-three years. In thisappeal as of right,
the defendant alleges (1) that the trial court erred by admitting the testimony of several witnesses;,
(2) that the evidence isinsufficient to support his convictions for especially aggravated kidnapping
and rape; (3) that thetrial court erred by restricting hisright to cross-examination of witnesses; (4)
that the trial court erred by failing to grant a new trid based on the State's failure to disclose
exculpatory evidence; (5) that thetrial court erred by failing to grant amistrial; (6) that thetrial erred
initsinstructionsto the jury; (7) that the trial court misapplied certain enhancement factors to his
sentences for especially aggravated kidnapping and rape; and (8) that the cumulative effect of the
trial court’ serrorsdenied him theright to afair trial.* We affirm the convictions and judgmentsfor
first degree murder, especially aggravated kidnappingwherethe victim suffers seriousbodily injury,
rape, and theft over $1,000. We conclude the sentences imposed were proper. The defendant’s
conviction for especially aggravated kidnapping accomplished by the use of a deadly weapon is
reversed and remanded for a new trial because of thetrial court’s failure to instruct thejury asto
lesser-included offenses.

Tenn. R. App. P. 3; Judgment of the Circuit Court Affirmed in Part; Reversed and
Remanded in Part

1 Because of the relationship between the issues, we choose to address them in an order different from that in
which they were presented in the briefs.
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OPINION

On November 19, 1996, Crystal Jarrett, who wasworking at the Econo Lodge motel located
at 201 Holiday Road in Clarksville, observed the victim, Cherilyn Leonard, enter the motel |obby
at approximately 8:30a.m. and sitinachair. Secondslater, the defendant entered the |obby and sat
next to thevictim. Shortly thereafter, the victim approached the front desk and asked whether there
was a pay telephonein the motel. Ms. Jarrett informed the victim that there was no pay telephone,
but permitted her to use the house tel ephone located near the public restrooms. Thevictim walked
toward the phone and the defendant “followed right on her tail.” According to Ms. Jarrett, the
defendant “stood about eight inches” from the victim as she made a telephone call. Ms. Jarrett
recalled that “the phone slammed on the hook” and the defendant then dragged the victim out of the
lobby. While being pulled from the lobby area, thevictim remarked to Ms. Jarrett that she and the
defendant “would be checking out,” giving her room number as 211. The victim added that Ms.
Jarrett “could call the police now.” After the victim and defendant exited the lobby, Ms. Jarrett
heard a woman shouting. Before Ms. Jarrett could tedephone the police, she heard a gunshot.
According to Ms. Jarrett, the victim ran into the motel vestibule then “her arm hit the glass door and
shefell backward against the bookcase and then [the defendant] was right there on her and then he
shot her.” Ms. Jarrett heard the victim scream once. Ms. Jarrett conceded that she did not observe
thefirst gunshot, but had watched as the defendant “ hovered over” thevictim. Ms. Jarrett testified
that after the defendant shot the victim, he looked at her “very angry.” His expression then turned
to one of fear and he ran out the door.

Jerry Tams, aresident of Floridawho was staying at the Econo L odge on the morning of the
shooting, stated that he was preparing to |eave the motel when he heard “alittle bit of noise” coming
from the lobby. When he turned to look, he saw “a gentleman with hisarms around a girl.” Mr.
Tamsoverheard the girl say “ something to the effect of oh, no please stop” beforethe couplefell to
the ground. Mr. Tams recalled the subsequent events as follows:

She broke hishold. He was able to get hisleft knee on her and hold her down with
his left hand and as that was going on, she was still screaming, please stop, please
stop, or something like that. And | saw him reach into his right pocket and pull out
ablack semi-automatic weapon and shoot her withit. . .. Ashe got the weapon out
of his pocket, he chambered the bullet into the barrel and held the gun down and



pulled the trigger once. | believe he tried to pull the trigger again and [the gun]
misfired because he rechambered another bullet.

After Mr. Tamssaw thevictim runinto thelobby followed by the defendant, he heard moregunshots
from inside thelobby. Fearful for hisfamily, Mr. Tams hurried hiswife and son into their camper.
Shortly thereafter, the defendant exited the motel, looked around, and walked very quickly away
from the motel. Mr. Tams recalled that, prior to the shooting, he had seen the victim and the
defendant sitting together in the motel lobby. He testified that the victim was “smiling and
laughing.” Deborah Jean Tams provided essentially the same account as her husband Jerry. She
added that the defendant agppeared angry, but not nervous, during the incident.

Clarksville Police Officer John Douglas testified that he was parked a a Texaco Station
approximately one hundred yards away from the motel when he received areport of the shooting.
Upon arriving at the motel, he checked its perimeter to determine if the defendant was still on the
premises but discovered no one.

Officer Timothy Saunders, who was working for the Clarksville Police Department,
participated in asearch of room 211. No personal property belonging to either the defendant or the
victim was found during the search.

Luigi Agostini, a United States Army Criminal Investigation Agent, testified that the
defendant surrendered to authorities at Fort Campbe | two days after the shooting. According to
Agostini, the defendant “looked like he had been out for quite awhile, he wasdirty and he was also
injured.” At thetime of his surrender, the defendant was driving ared Hondaautomobile. A search
of the vehicle yidded a Glock .45 caliber handgun, two plastic bags containing .45 caliber
ammunition, and seven magazines |oaded with .45 caliber ammunitionin the front passenger seat.
Additionally, thevehiclecontained camping gear, fishing lineand hooks, plasticflex-typehandcuffs,
aroll of duct tape, eleven condoms, and ajar of Vaseline.

Detective Robert Miller of the Clarksville Police Department was in charge of the
investigationinto thevictim’ sdeath. During hisinvestigation, helearned from Merlyn Moore, who
worked as adesk clerk at the Econo Lodge on the night before the shooting, that the defendant was
alone when he checked into room 211 at 9:38 p.m. The address listed on the registration card for
room 211 was the defendant’ s home address. The vehicle was described on the card as a“pinkish
colored” Honda Prelude. Miller later determined that the title registration of the vehicle wasin the
name of Roderick Smith, the defendant’s roommate.

Dr. Joseph Eugene Dyer, aforensic pathologist at Blanchfield Army Community Hospital,
testified that the victim sustained three gunshot wounds to the chest and one gunshot wound to the
arm. Heexplained that, whileall three woundsto the chest were potentially fatal, two of thewounds
would have caused immediate death. Dr. Dyer stated that because he was not provided with the
clothing that the victim was wearing at the time of the shooting, he was unable to determine the
distance from which the shots were fired. He noted, however, that the presence of soot, stippling,
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and an area of scorch on the victim’s forearm indicated that one shot was fired from adistance of
lessthan onefoot. Dr. Dyer testified that a sexual assault examination was performed on thevictim
and specimens obtained during the examination were given to the Clarksville Police Department.
Testing later revealed the presence of sperm in the victim’s vaginal and anal cavities that had been
deposited only six to ten hours prior to the victim’ sdeath. On cross-examination, Dr. Dyer related
that there were no physical signs of restraint, such as ligature marks, on the victim's body.
Additiondly, he testified that the presence of “necrotic decidua’® in the victim's uterus was
consistent with the victim having had an abortion one and one- half months prior to her death in
November of 1996. Other evidence established that the victim had an abortion in October of that
year.

Agent SameraZavaraof the TBI obtained DNA profilesfrom samplesof thevictim’ sblood,
the defendant’ sblood, and the specimenstaken from the sexual assault examination. She concluded
that the DNA profile of the sperm present in the victim’ s vagina and anus was consistent with that
of the defendant. Agent Zamaratestified that “in the Caucasian population, approximately one in
six thousand two hundred individuals that are unrelated would have this combination, this DNA
profile.”

Attorney Christine Zellar-Church represented the victim in her divorce from the defendant
in the summer of 1996. Ms. Zellar-Church testified that the victim told her that domestic violence
“had been a problem between her and the defendant for sometime.” Ms. Zellar-Church recalled
that they had discussed the possibility of obtaining an order of protection but the victim related that
she had moved to a different town and no longer felt threatened by the defendant. The marital
dissolution agreement entered into by the parties provided that the defendant “would not interfere
with [the victim] and her new life, that hewouldleave her alone.” Thedivorce becamefinal in July
of 1996.

Larry E. Reeb, the defendant’s commanding officer at Fort Campbell, recalled that the
defendant, who wastrained as a Special Forcessoldier, purchased agunin November of 1996. Reeb
also recalled that the defendant told him he was experiencing financid difficulties.

Nancy Leonard testified that she was married to the defendant twice. According to Ms.
Leonard, the couple met and married in 1990 while serving in the military. While on duty in North
Carolina, the defendant became romantically involved with the victim. He divorced Ms. Leonard
shortly beforethe birth of their second child and married thevictim. While married to the victim,
the defendant rekindled his romance with Ms. Leonard. After divorcing the victim, the defendant
remarried Ms. Leonard. After she was sent to North Carolina for training, Ms. Leonard returned
hometo Clarksville on aweekend pass and discovered the defendant and victim in acompromising
position. Shortly thereafter, the defendant divorced Ms. Leonard and remarried the victim. Ms.

2Dr. Dyer explained that decidua is found in the uterus during pregnancy and forms the bed upon which a
placenta rests.

-4-



Leonard testified that the victim did not like the defendant’ s children from his first marriage and
considered them a burden on her relationship with the defendant.

Ms. Leonard recalled that three months before the shooting, the defendant told her that the
victim had ruined hislife and destroyed him financially. Additionally, he admitted that he“had tied
[the victim] up and tortured her for hours in March of that year.” The defendant informed Ms.
Leonard that “he had to finish it.” Ms. Leonard stated that the victim, who confirmed the March
incident, was not surprised when Ms. Leonard told her of the defendant’ s Satements. The victim
remarkedto Ms. L eonard that shewasprotected by the* guidelines” of her divorce agreement. When
Ms. Leonard spoke with the victim in October of 1996, the victim expressed her belief that the
defendant would kill her.

Steven Hinson, who worked with the victim, testified that in March of 1996, about eight
months before the shooting, the victim arrived at his apartment unannounced and claimed that she
had been raped by the defendant. The victim showed him rope burns on her wrists and legs and,
because of her fear of the defendant, asked to stay at Hinson’s apartment. The victim refused to
report the incident to police.

AngelaMurphy, afriend of the victim, testified that during the summer before the shooting,
the victim often commented that she no longer cared for the defendant and wanted the marriage to
end. Thevictim informed Ms. Murphy that the defendant had hurt her in May of 1996 and that she
was going to leave him. The victim aso told Ms. Murphy that she would file a restraining order
againg thedefendant if heever hurt her again. Ms. Murphy testified that she helped thevictim leave
the defendant.

George Elliot Matthews, aco-worker, testified that he began dating the victim gpproximatedy
threeweeks before her murder. Hestated that helast spokewith her on the night before the shooting
shortly before she was scheduled to begin her shift at 8:30 p.m. He telephoned her apartment at
approximately 8:00 p.m., got no answer, and left amessage on her answering machine. Thevictim
returned the phone call approximately fiveminutes|ater, explaining that she had been drying her hair
and indicating that she would report towork as scheduled. According to Mathews, the victim had
told him that “it would suit her perfectly fine if she never had any dealings with [the defendant]

again.”

Jerry White, thevictim’ ssupervisor at the Postal Service, testified that shewasgiven several
warnings because of excessive absences from work. White recalled that the victim was eventudly
suspended for seven days due to the unexcused absences. The victim blamed her absences on
personal problems, claiming that she feared the defendant and believed that he had been following
her.

PatriciaBrantley, afriend of the defendant, testified that on the day before the shooting, the

defendant asked to borrow her vehicle, ared Honda Civic, explaining he needed to run errands and
needed a vehicle bigger than the Honda Prelude which be onged to his roommate. Ms. Brantl ey,
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whoworked at aMcDonald’ srestaurant, loaned her car only after the defendant agreed toreturn the
vehicle before her shift ended at 2:00 am. the next morning. The defendant never returned the
vehicle, which was valued a approximately $3,500.00. This testimony provided the basisfor the
theft conviction.

Merlyn Moore, who was working as adesk clerk at the Econo Lodge on the evening before
the shooting, testified that the defendant checked into the motel at 9:38 p.m. Moore recalled that
the defendant appeared to be in ahurry.

L aQuitaDenise Stagner®, thevictim’ sneighbor, testified that she observedthevictimfighting
with aman in the parking lot outside of her apartment at approximately 8:00 p.m. the night before
the shooting. Although unable to hear their conversation, Ms. Stagner recalled that the two argued
loudly and were involved in physical contact. Ms. Stagner stated that during the argument, the
victim remained seated in the driver’ s side of her Jeep with the door open and the man stood “in the
door.” According to Ms. Stagner, the man “move[d] [the victim] over into the passenger side”
before he entered the Jeep and sat inthedriver’ sseat. Ms. Stagner recalled that sheleft for work and
when shereturned to her apartment at approximately 10:00 p.m., the Jeep was parked onthe opposite
side of the parking lot from the victim’s usual parking space.

Tia Ayers, who worked with the victim, received a telephone call from the victim on the
morning of the shooting. The victim asked Ms. Ayersto feed her cat, explaining that she was with
the defendant, who had kidnapped her. She then told Ms. Ayersto cdl the police. The telephone
went dead as Ms. Ayers asked the victim questions in an attempt to ascertain her whereabouts. Ms.
Ayers immediately informed Metro Police that the victim had been kidnapped and that she was
unaware of thevictim’slocation. After she spoke with police, Ms. Ayersdialed “*69” and learned
that the victim had called from the Econo Lodge in Clarksville. Ms. Ayers testified that in the
months prior to the shooting, the victim had confided to her that she believed the defendant was
stalking her and expressed her desire to be left alone. Ms. Ayers acknowledged that the victim had
met with the defendant on previous occas ons sincetheir divorce, but explained that the victim had
instructed Ms. Ayersto cdl her house to check on her well-being one hour after any meeting the
victim had with the defendant. Accordingto Ms. Ayers, the victim said she should call the police
if she was not home an hour after meeting with the defendant.

Detective Cheryl Anderson of the Metro Police Department visited the victim’ s apartment
on the morning of the murder and observed no evidence tha a struggle had occurred inside the
apartment.

The defendant, who testified in his own behalf, met the victim while deployed in North
Carolinaintheearly springor summer of 1992. Whilestill married to Nancy Leonard, the defendant
becameromantically involved with the victim. Soon &fter the defendant returned to Fort Campbell

3At the time of the shooting, the witness’ name was L aQuita Denise Slate. At the time of trial, however, the
witnesstegtified that her surname changed to Stagner in November of 1998.
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to be with his wife and children, the victim began calling his home. The defendant then obtained
a divorce from Nancy Leonard and married the victim. Later, the defendant rekindled his
relationship with hisfirst wife, after which the victim volunteered to go to Somalia as part of her
military duty. When she returned from Somalia, the defendant divorced the victim and remarried
Nancy Leonard. During his second marriage to Nancy Leonard, the defendant again became
romantically involved with the victim. A divorce ensued, and the defendant began living with the
victimin her apartment. The victim ultimately moved into the defendant’ s residence and they were
remarried in December of 1995. The defendant denied having attacked the victim in March 1996,
claiming that he was in Fort Bragg, North Carolina, where he had been sent for language training.
Telephone records established that telephone cdls were made from the defendant’s residence in
Clarksville to Fort Bragg on March 22, 24, 25, and 27, and calls were made on the defendant’s
calling card from Fort Bragg to hishome on March 21, 24, 25, 26, 27, 28, and 31. In May of 1996,
the victim left the defendant and moved to Antioch where she filed for divorce. According to the
defendant, the victim continued to meet with him after she moved and they would “usually goto a
restaurant and go to amotel afterwards.”

Thedefendant testified that he purchased a.45 caliber gunin November of 1996 from aman
in Columbia, Tennesseein order to be better prepared for Special Forcesqualification. Theweapon
was registered “on post at the gate four MP Station.” The defendant claimed that he planned to go
on leave on November 19, 1996 to take a canoe trip. Because his plans were uncertain, however,
he also prepared to work on November 19. The defendant borrowed Samuel Kamacho' s Mitsubishi
truck on November 18 and returned it the sasme day. Later, he borrowed Patricia Brantley’ s Honda
Civic vehicle because he was meeting the victim that evening and she would not ride in his

roommate’s “ pink, low-rider, Honda Prelude.”

According to the defendant, when he arrived at the victim’s apartment, the victim initially
insisted on driving her Jeep, but they eventudly left in Ms. Brantley’ sHonda Civic. The defendant
claimed that the victim asked to go to amotel. While the defendant checked into the Econo Lodge
in Clarksville, the victim remained in the vehicle. After securing a room, the defendant and the
victim talked and watched television before having sexual intercourse. Thedefendant testified that
during the evening, the victim expressed her continued love for him.

According to the defendant, on the next morning, the victim told him that she was worried
about getting pregnant and informed him that she had been pregnant before. After the defendant
asked what she meant, thevictim “smirked” and walked out of theroom. Hepersistedin hisinquiry
as they walked across the parking lot and, according to the defendant, the victim ignored him. At
that point, the defendant retrieved his gun from his ruck sack,* which was in the vehicle they had
driven to the motel. The defendant found the victim in the lobby sitting on a couch. According to
the defendant, the victim continued to smirk when he asked her questions about the previous
pregnancy. Eventually, the victim admitted that she had been pregnant recently and that she did not
know who fathered the baby. The victim then waked to the front desk and asked the clerk about a

4 Thisisaslang term for an army issued back pack.
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phone. When shewalked to the housetel ephone, the defendant followed, still questioning her about
the pregnancy. Headmitted that he hung up the phoneand, whenthe victim attemptedtowa k away,
grabbed her. The defendant claimed that after they went outside, “everything happened real fast.”
According to the defendant, they fell to the ground, and he shot her. While admitting responsibility
for the shooting, the defendant claimed that he had not planned to kill the victim. The defendant
testified that after shooting the victim, he drove to Kentucky and stayed for approximately two and
one-half days before calling his mother to make arrangementsto surrender to authorities. Later, the
defendant surrendered to authorities at Fort Campbell.

The defendant all eges numerous procedural and evidentiary errors in the admission of the
testimony of several witnesses. Specifically, the defendant assertsthat thevictim’ sdivorce atorney,
Christine Zellar-Church, was permitted to testify in violation of the attorney-client privilege; that
several witnesses were allowed to testify about his prior bad actsin violation of Tennessee Rule of
Evidence 404(b); and that testimony offered by Nancy Leonard and the victim’s co-workers and
friends was inadmissible hearsay.

Testimony offered by ChristineZellar-Churchindicated that thevictim feared thedefendant,
did not want to have a relationship with him, and would not have gone to the motel with the
defendant voluntarily. Citing Swidler & Berlinv. United States, 524 U.S. 399 (1998), the defendant
arguesthat thetrial court erred by allowingMs. Zellar-Church to testify about conversations she had
with the victim during the pendency of her divorce. Thetrial court found that the defendant lacked
standingto assert the attorney-client privilege on behalf of thevictim and al so rul ed that the privil ege
had been waived by the victim’s mother, who served as the executrix of the victim’s estate.

By statute and common law, Tennessee recognizes an evidentiary privilege by which an
attorney may not disclose confidential client communications. See Bryan v. State, 848 SW.2d 72,
79 (Tenn. Crim. App. 1992). Tennessee Code Annotated section 23-3-105 provides

No attorney, solicitor or counsdor shall be permitted, in giving testimony againg a
client, or person who consulted theattorney, solicitor or counsd or professonadly, to
disclose any communication made to the attorney, solicitor or counselor as such by
such person, during the pendency of the suit, before or afterwards, to the person’s

injury.

In Bryan, a pand of this Court confirmed that the purpose of the privilege is to shelter client
confidences and thus protect both the client and arelationship which isamainstay of our system of
justice and quoted the following from McMannusv. State, 39 Tenn. 213, 215-16 (1858):




“Sound public policy seemsto have required the establishment of therule that facts
communicated by aclient to hiscounsel are under the seal of confidence, and cannot
be disclosed in proof. Itisarule of protection to the client, more than aprivilegeto
theattorney. Thelatter isnot allowed, if hewould, to break this[s]eal of secrecy and
confidence. It is supposed to be necessary to the administration of justice, and the
prosecution and defence of rights, that the communications between dlient and their
attorneys should be free and unembarrassed by any apprehensions of disclosure, or
betrayal. Theobject of theruleis, that the professional intercourse between attorney
and client should be protected by profound secrecy.”

848 SW.2d at 79.

Because of public policy and judicial administration concerns, several exceptions to the
privilege have been fashioned, demonstrating that the privilegeisnot absolute. Seegenerally Hazl ett
v. Bryant, 241 SW.2d 121, 123 (Tenn. 1951); Bryan, 848 SW.2d & 79. Because the privilegeis
not absolute, four factors must be established before it can be applied:

1. The asserted holder of the privilegeis or sought to become a client;

2. The person to whom the communication was made is a member of the bar of a
court, or hissubordinae and in connection with this communication isacting as
alawyer;

3. The communication relates to afact of which the attorney was informed by his
client without the presence of strangers for the purpose of securing primarily
either an opinion on law or legal servicesor assistancein some legal proceeding
and not for the purpose of committing a crime or tort; and

4. The privilege has been claimed and not waived by the client.

See Royal SurplusLinesIns. Co. v. Sofamor Danek Group, 190 F.R.D. 463, 468-69 (W.D. Tenn.
1998) (quoting Humphreys, Hutcheson & Maosley v. Donovan, 568 F. Supp. 161, 175 (M.D. Tenn.
1983) (construing Tennessee statute)); see also Johnson v. Patterson, 81 Tenn. 626, 649 (1884). In
the present case, the first three requirements are easily met. The existence of the fourth factor,
however, islesscertain because the victim’ sdeath prevents her from either waiving or claiming the

privilege.

In Swidler & Berlin, the Supreme Court, finding that the purposes underlying the attorney-
client privilege endure after the death of the client, held that the privilege survives even after the
client's death. 524 U.S. at 405-06. The Court concluded that “[k]nowing communications will
remain confidentiad even after death encourages the client to communi cate fully and frankly with
counsel.” Id. at 407. Finaly, the court opined that “[w]ithout assurance of the privilege's
posthumous application, the client may very well not have made disclosures to his attorney at al,
so theloss of evidence[associated with application of the privilege] ismore apparent thanreal.” 1d.
at 408.




Here, thetrial court permitted the victim’s mother, who was serving as the executrix of her
estate, to waive the privilege on the victim’s behalf. Although an issue of first impression in
Tennessee, other jurisdictions have adopted the common law provision that the attorney-client
privilege may be waived by the client, hisguardian or conservator, the personal representativeof the
deceased client, or the successor, trustee, or similar representative of a corporation, association or
other organization whether or not in existence. Seegeneraly E. S. Stephens, Annotation, Attorney
Client Privilege-Waiver, 67 A.L.R.2d 1268, 1269 (1959). “After the death of aclient, the privilege
protecting communications between him and his attorney may be waived, under certain
circumstances, by the executor . . . of the client’s estate, especially when the waiver benefits the
client, his estate, or persons claiming under him, and does not damage hisreputation.” 1d. at 1271.
Those jurisdictions adopting this provision, however, have done so in the limited circumstances
involving the recovery of real property and will contests. See, e.q., In re Estate of Curtis, 394 P.2d
59 (Kan. 1964); Scott v. Grinnell, 161 A.2d 179 (N.H. 1960); Norfolk Dist. v. Magraw, 628 N.E.2d
24 (Mass. 1994); Taylor v. Sheldon, 173 N.E.2d 892 (Ohio 1961).

It isnot necessary in this case, however, to determine whether the executor of an estate may
waive the attorney-client privilege on behalf of the decedent for the purposes of prosecuting the
accusedkiller. Asindicated, theattorney-client privilege existsto protect theclient and to foster full
communication with the attorney. Because the privilegeexiststo protect the dient, it belongs only
to the client and thus may not be asserted by athird party. Consequently, the trid court properly
found that the defendant lacked standingto assert the privilegetobar Ms. Zellar-Church’ stestimony.
Thisissueis without merit.

The defendant also challenges the admissibility of (1) the testimony of Steven Hinson,
AngelaMurphy, and Nancy Leonard concerning the defendant’ s March 1996 attack on the victim;
(2) the testimony of Jerry White that the victim believed the defendant was following her; (3) the
testimony of Ms. Zellar-Church that the victim indicated that she was avictim of domestic violence
during her marriageto the defendant; and (4) the testimony of Scott Peelman and CharlesPalmer that
the defendant told them he was taking leave to attend to legal mattersin Illinois. He argues that
because the testimony of these withesses related to his prior bad acts, it was inadmissible under
Tennessee Rule of Evidence 404(b). Generally, the admissibility of evidence under Rule 404(b) is
within the discretion of thetrial court. See State v. Dubose, 953 S.W.2d 649, 652 (Tenn. 1997).

Usually, “[€]vidence of other crimes, wrongs, or actsisnot admissibleto provethe character
of aperson in order to show action in conformity with the character trait.” Tenn. R. Evid. 404(b).
Rule 404(b) provides as follows:

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes wrongs, or acts is not
admissibleto prove the character of aperson inorder to show action in conformity with
the character trait. It may, however, be admissble for other purposes. The conditions
which must be satisfied before allowing such evidence are:

(1) The court upon request must hold a hearing outside the jury’ s presence;
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(2) The court must determine that amaterial issue exists other than conduct conforming
withacharacter trait and must upon request state on the record the material issue, the
ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Tenn. R. Evid. 404(b).

The general rule excluding evidence of other crimes is based on the recognition that such
evidence invites the jury to improperly convict the defendant based upon his bad character or
apparent propensity to commit a crime, regardless of the strength of the evidence concerning the
offenseontrial. Statev. Rickman, 876 S.W.2d 824, 828 (Tenn. 1994); seealso Andersonv. State,
56 SW.2d 731 (Tenn. 1933). Unlike the Federal rule barring such evidence, our rule does not
specifically enumerate the purposes for which such evidence may beoffered. Statev. Gilliland, 22
S.W.3d 266, 271 (Tenn. 2000). The Advisory Commission specifically omitted such alist so that
lawyers and judges would “* use care in identifying the issues to be addressed by the Rule 404(b)
evidence.” Gilliland, 22 SW.3d at 271 (quoting Neil P. Cohen et al., Tennessee Law of Evidence
8404.6, at 169 n.457 [3d ed.] 1995)). Therefore, in every case in which evidence of other crimes,
wrongs, or actsisoffered, thetrid court should careful ly scrutinizetherelevance of the evidenceand
thereasonsfor which it is being offered. Gilliland, 22 SW.3d at 271. Although Rule 404(b) does
not explicitly list these exceptions, case law has held that evidence of other crimes may be
admissible to show (1) motive; (2) intent; (3) guilty knowledge; (4) identity of the defendant; (5)
absence of mistake; or (6) acommon scheme or plan for commission of two or more crimes so
related to each other that proof of one tends to establish the other. See, e.q., Collard v. State, 526
SW.2d 112, 114 (Tenn. 1975); seealso Neil P. Cohen et al., Tennessee Law of Evidence at § 404.6.

Inthiscase, Steven Hinson, AngelaMurphy, and Nancy Leonard testified that the defendant
raped the victim in March of 1996. Hinson testified that the victim had shown him rope burns and
claimed that she received them when the defendant bound her before raping her. Ms. Leonard
testified that the defendant admitted attacking the victim and that the victim confirmed the
truthfulness of the defendant’ s admission. Ms. Murphy stated that the victim told her that she was
raped by thedefendant. Ms. Zellar-Church testified that the victim admitted having been a victim
of domestic violence during her marriage to the defendant. The defendant claimed that he and the
victim continued their relationship even after their divorce in July of 1996.

In State v. Smith, our supreme court held that evidence of the defendant’s prior assaults
againg the victim were admissible because such acts were relevant to establish the relationship
between the parties, thus providing amaotive for the killings, and that their probative value was not
outweighed by the danger of unfair prgjudice. 868 S.\W.2d 561, 574 (Tenn. 1993); seedso State
v. Hall, 958 SW.2d 679, 708 (Tenn. 1997). While we acknowledge that Smith did not create a per
seruleof admissibility regarding prior bad acts against thevictim, in our view thetrial court properly
found that the testimony relating to prior domestic violence toward the victim and the March 1996
attack on the victim was relevant to establish the relationship between the parties, the defendant’s
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hostility toward thevictim, and hismotivetokill thevictim. Further, itisour view that the probative
value of this testimony is not outweighed by the danger of unfair prgudice Under these
circumstances, the trial court did not abuse its discretion in admitting such evidence.

The defendant al so arguesthat thereis not clear and convincing evidencethat the defendant
committed the prior acts of violence against the victim, as required for admission. See Tenn. R.
Evid. 404(b), Advisory Comm’n Comment; Hall, 958 S\W.2d a 708; State v. Parton, 694 S.W.2d
299, 303 (Tenn. 1985). Here, several witnesses testified that the victim related the story of the
March 1996 attack while expressing her fear of the defendant. The defendant admitted the earlier
attack to Nancy Leonard and, when Ms. Leonard telephoned the victim to warn her of the
defendant’ s animosity, the victim confirmed the defendant’ s version of events. Moreover, Steven
Hinson testified that he had seen the rope burns on thevictim’ swrists and ankles when she cameto
his apartment seeking refuge. In our view, the State established by clear and convincing evidence
that the defendant had attacked the victim in March of 1996.

With regard to the testimony of Peelman and Palmer, we cannot quarrel much with thetrial
court’ sfinding that the testimony regarding the defendant needing leave to attend to acourt or legal
matter did not necessarily implicate a prior bad act. See, e.q., State v. James Willis, No. 03C01-
9412-CR-00444 (Tenn. Crim. App. at Knoxville, May 15, 1996), perm. to appeal denied, (Tenn. at
Knoxville, Nov. 12, 1996) (testimony that defendant, charged with shoplifting, had been in store
before, followed by testimony that security cameras were turned on when he entered this time, did
not implicate aprior bad act). In any event, we see no prejudice arising from ther testimony.

The defendant also contends that the testimony regarding the March 1996 attack and the
victim’'s fear of the defendant offered by Ms. Leonard and the victim’s friends and co-workers
constituted inadmissiblehearsay. Hearsay isastatement, other than onemade by the declarant while
testifying at thetrial or hearing, offered in evidenceto prove the truth of the matter asserted. Tenn.
R. Evid. 801(c). Generally, hearsay is not admissible; numerous exceptions exist, however, to this
genera rule. SeeTenn. R. Evid. 802. Here, the State asserts that the testimony is admissible under
Tennessee Rule of Evidence Rule 803(3), which allows admission of testimony indicating the
declarant’ s “then existing state of mind, emotion, sensation, or physical condition (such as intent,
plan, motive, design, mental feeling, pain, and bodily health).” The victim’'sfear of the defendant
may be admitted under this exception if relevant to afact at issuein the case. See State v. L eming,
3 S.W.3d 7, 18 (Tenn. Crim. App. 1998); State v. John Parker Roe, No. 02C01-9702-CR-00054
(Tenn. Crim. App. at Jackson, Jan. 12, 1998), perm. to appeal denied, (Tenn. at Jackson, Jan. 4,
1999).

At trial, a primary issue was whether the victim accompanied the defendant voluntarily or
wasabducted against her will. The defendant clai med that he had maintained aromantic reationship
with the victim after their divorce and denied abducting her against her will or planning to kill her.
Our supreme court has held that statements made by avictim expressing her fear of the defendant
during the period of their separation could beadmitted to rebut the defendant’ sassertionsthat heand
the victim were reconciling. See Smith, 868 SW.2d at 573. Similarly, this Court has stated that a
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victim's statement that her husband had abused her and threatened to kill her were admissble to
rebut the defendant’ s assertion that he and the victim “had a good marriage and a happy marriage.”
See Roe, dlip op. a 18-21. Here, testimony offered by several witnesses that the victim had
expressed her fear of the defendant and her desire to be free of him was admissible to rebut the
defendant’ s assertion that he and the victim continued an amorous relationship after their divorce
and that the victim voluntarily accompanied the defendant to the motel.

Thetrial court permitted Ms. Leonard to testify that the defendant told her that he felt like
the victim had ruined hislife financialy in the divorce and that he had previously bound and raped
the victim. The trial court correctly found such testimony admissible under the “state of mind”
exception to the hearsay rule. See Tenn. R. Evid. 803(3); Neil P. Cohen et al., Tennessee Law of
Evidence 8§ 803(3). Thistestimony demonstrates the defendant’ s animosity toward the victim and
his settled purpose to harm her. Moreover, we cannot conclude that, under the circumstances,
introduction of this evidence was more prejudicial than probative. See Tenn. R. Evid. 403. The
defendant urges that State v. Hicks, 835 SW.2d 32 (Tenn. Crim. App. 1992), places a tempora
limitation on such statements; it isour opinion, however, that no specific temporal limitation exists.
In Smith, our high court held that, given the relevance of the defendant’ s threats toward the victim
between two and five months before the killings, any evidence of remoteness went to the weight of
the evidence, not itsadmissibility. 868 S.W.2d a 575; see also State v. Haun, 695 S.W.2d 546, 550
(Tenn. Crim. App. 1985) (holding that while “alapse of time may, of course, affect [the relevance
of evidence], it is therationd connection between events, not the temporal one, that determines
whether the evidence has probativevalue.”). Inour view, thetrial court did not abuseitsdiscretion
in admitting these statements.

The defendant next contends that the trial court erred by denying his motion for judgment
of acquittal. Specifically, the defendant asserts that the evidence is insufficient to support his
convictions for rape and aggravated kidnapping.® The standard by which atria court determines
amotion for judgment of acquittal at the end of all the proof is, in essence, the same standard which
applies on appeal in determining the sufficiency of the evidence after aconviction; that is, whether
““any rational trier of fact could havefound the essentid elements of the crime beyond areasonable
doubt.’” State v. Gillon, 15 SW.3d 492, 496 (Tenn. Crim. App. 1997), perm. to appeal denied,
(Tenn. 1998) (quoting Jacksonv. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781 (1979)); seeaso State
v. Ball, 973 SW.2d 288, 292 (Tenn. Crim. App. 1998). To determine whether the evidence is
sufficient to sustain the conviction, the trial court must consider “the evidence introduced by both
parties, disregard any evidence introduced by the accused that conflicts with the evidence adduced
by the State, and afford the State the strongest legitimate view of the evidence, including all
reasonabl einferenceswhich may be drawn fromtheevidence.” Statev. Campbell, 904 S.W.2d 608,

5The defendant does not contest the sufficiency of the evidence with regard to his convictions for first degree
murder or theft.
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611 (Tenn. Crim. App. 1995) (citing State v. Hall, 656 S.W.2d 60, 61 (Tenn. Crim. App. 1983)).

Although charged with aggravated rape, the defendant was convicted of thelesser-included
offenseof rape. In order to sustain a conviction for rape, the State must prove beyond a reasonable
doubt that the defendant used force or coercion to accomplish the unlawful sexual penetration of the
victim. See Tenn. Code Ann. § 39-13-503(a)(1). Here, the evidence adduced at trial established
that the DNA profile of sperm found in the vagina and anus of the victim matched that of the
defendant. Such evidence overwhelmingly establishes penetration of the victim by the defendant.
No direct evidence, however, exists asto the defendant’ s use of force or coercion a the time of the
sexual penetration. Indeed, there was no medical evidence of trauma or force a the time of the
penetration.

Thelaw iswell settledthat acriminal offense, or any element thereof, may be proven entirdy
by circumstantial evidence. State v. Williams, 657 SW.2d 405, 410 (Tenn. 1983); State v.
Crawford, 470 SW.2d 610, 612 (Tenn. 1971). A conviction may not, however, be based upon
conjecture, guess, or speculation. Statev. Jenkins, 733 S.W.2d 528 (Tenn. Crim. App. 1987). When
a conviction is based upon circumstantial evidence, the facts and circumstances must be so
overwhelming asto exclude any other explanation except for the defendant’ sguilt. Statev. Black,
815 S.W.2d 166, 175 (Tenn. 1991); Statev. Tharpe, 726 S.W.2d 896, 900 (Tenn. 1987). While our
standard of review isthe same whether aconviction isbased upondirect or circumstantial evidence,
when the State seeks to prove the existence of an element entirely through circumstantial evidence,
asit doeswith regard to the elements of force and coercion isthis case, such evidence must exclude
every other reasonabl etheory except that of guilt. Marablev. State, 313 SW.2d 451 (Tenn. 1958);
see State v. Brown, 551 S.W.2d 329 (Tenn. 1977).

Thetestimony of Ms. Stagner, thevictim’ s neighbor, established that the defendant and the
victim were arguing outside the victim’s apartment complex on the evening before the shooting.
Testimony offered by the victim’s co-workers, friends, and her attorney established that the victim
feared the defendant and did not want to continue their rel aionship. Finally, thetestimony of Nancy
L eonard confirmed that the defendant had attacked thevictim in the past and that thevictim, infact,
believed that the defendant would kill her. This evidence served to show that the victim would not
have voluntarily accompanied the defendant from her apartment and certainly would not have
voluntarily consented to sexual intercoursewith him. Becausethistestimony wasproperly admitted,
asindicated above, and wasrebutted only by the defendant’ s claim that he maintained a social and
sexual relationship with thevictim even after their divorce, theissueisessentially oneof credibility.
This Court will not resolve questions of witness credibility on apped, that function being solely
within the province of the trier of fact. See, e.qg., State v. Carey, 914 SW.2d 93, 95 (Tenn. Crim.
App. 1995). We decline the defendant’ s invitation to overturn his conviction by making a choice
different from that of the jury. In our view, the evidence is sufficient to support the defendant’s
conviction for rape.

Thedefendant was convicted of one count of especially aggravated kidnappingaccomplished
by the use of adeadly weapon and one count of especidly aggravated kidnapping becausethevictim
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suffered serious bodily injury. He asserts that the evidence is insufficient to support these
convictionsbecausetestimony establishing thevictim’ sunwillingnesstovol untarily accompany him
should not have been admitted. As stated above, this testimony was properly admitted.
Additionally, hecontendsthat testimony offered by Ms. Stagner that the defendant moved thevictim
into the passenger side of her Jeep while they were arguing in the parking lot of the apartment
complex should have been stricken pursuant to the cancellation rule. Finally, he claims that the
convictionfor removing thevictim from thelobby of the Econo Lodgeisbarred by Statev. Anthony,
817 SW.2d 299 (Tenn. 1991).

To obtain a conviction for especially aggravated kidnapping, the State must prove that the
defendant knowingly removed or confined thevictimunlawfully so asto interferesubstantidly with
her liberty and that the removal or confinement was accomplished by the useof adeadly weapon or
that the victim suffered serious bodily injury. Tenn. Code Ann. 88 39-13-302(a), -305(a). The
theory advanced by the State at trial was that the defendant kidnapped the victim when he removed
her from the parking lot of her apartment complex. Additionaly, the State contended that the
removal and confinement were accomplished by the use of a deadly weapon and that the victim
suffered serious bodily injury.

The defendant asserts that because she gave differing accounts of what took place, the
testimony of Ms. Stagner on the issue of whether the defendant removed or confined the victim at
her apartment complex is subject to exclusion pursuant to the rule of cancellation. Without this
testimony, the defendant contends, there is no evidence to prove that a kidnapping occurred at the
apartment complex. The rule of cancellation provides that contradictory statements by the same
witnessregarding asinglefact cancel each other out. See Churchv. Perales, 39 S.\W.3d 149, 169-70
(Tenn. Ct. App. 2000) (citing State v. Matthews, 888 S.W.2d 446, 449 (Tenn. Crim. App. 1993));
Gambill v. Middle Tenn. Med. Ctr., 751 SW.2d 145, 149-50 (Tenn. Ct. App. 1988). Our supreme
court has characterized mutually contradictory statements by the same witness as “no evidence” of
thefact sought tobe proved. Johngton v. Cincinnati N.O. & T.P.Ry., 146 Tenn. 135, 160, 240 S.\W.
429, 436 (1922); see also State v. Smith, 24 SW.3d 274, 282 (Tenn. 2000). Tegimony may be
disregarded under the rule of cancellation only when the alegedly contradictory statements are
unexplained and neither statement iscorroborated by other competent evidence. Church, 39 SW.3d
at 170 (citaions omitted). Explanation of inconsistent testimony or corroboration defeats the
cancellation effect. See Matthews, 888 S\W.2d a 449. Ms. Stagner testified on direct examination
that she “saw [the defendant] move [the victim] over into the passenger side and him get in the
driver’'sside” When Ms. Stagner was recalled as a witness, the following exchange took place:

Q: Ms. Stagner, you testified yesterday and you told us that you saw the defendant
move Cherilyn Leonard from the driver’ sside of the Jeep over into the passenger
seat; do you recdl saying that?

A: Hedidn't physically move her. She moved over.

Q: Okay, so if that is what | thought | heard you say yesterday that he moved her
over, tha would beincorrect, wouldn’t it?
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A: Wédll, hedidn’t physically like pick her up and move her over, but he getsin and
you know, she has to move over, otherwise, heis going to sit on top of her.

Q: Well, she moved over on her own, didn’t she?

A: Yeah.

Here, Ms. Stagner’ s testimony presented no inconsistency. To the contrary, her second statement
was offered to clarify and explain her origina testimony. Thus, the rule of cancellation is
ingpplicable, and the testimony could properly be considered by thejury.

The evidence adduced at trial established that on the evening bef ore the shooting, the victim
was seen arguing with the defendant in the parking lot of her apartment complex. The defendant
got into thedriver’ sside of the victim’ svehicle. Later, the vehicle was seen parked onthe opposite
side of the parking lot from the victim’s usual space. The victim failed to report to work that
evening, even after she told George Matthews that she would be there at 8:30 p.m. as scheduled.
Several witnesses testified that the victim had, on more than one occasion, expressed fear of the
defendant. Furthermore, moments before the shooting, the defendant and victim were seen in the
lobby of the Econo Lodge Motel. A motel employee stated that as the victim walked toward the
phone, the defendant “followed right on her tal.” There the defendant stood about eight inches
away from the victim. When the victim told her friend on the phone that the defendant had
kidnapped her, the defendant slammed the phoneon the hook and draggedthevictimoutside. While
being dragged from the motel |obby, the victim told the motel employee that she “could call the
policenow.” From thesefacts, ajury could properly concludethat the victim was abducted against
her will.

After the victimwas dragged from the motel |obby out to the parking lot, a struggle between
the defendant and the victim was witnessed by a patron of the motel. At this point, the defendant
pulled out agun and shot the victim. The victim then managed to break free of the defendant and
attempted to re-enter the motel lobby. The injured victim had made her way from the parking lot
through one lobby door when the defendant entered and fatally shot the victim. From these facts,
ajury could properly conclude that the victim tried to escape from the defendant, her kidnapper.

The question these facts present is whether or not the kidnapping was accomplished by use
of adeadly weapon. We note that kidnapping isacontinuing offense. Statev. Legg, 9 SW.3d 111,
117 (Tenn. 1999). “So long asthe removal or confinement of the victim lasts, the offense of false
imprisonment continues.” Itistrue, no evidenceexiststhat the defendant employed adeadly weapon
during theremoval. Itisalso true, no evidence existsthat the defendant employed a deadly weapon
during the confinement of the victim in the motel room. However, there is sufficient evidence to
conclude that the defendant did employ the use of a deadly weapon, to wit: a gun to prevent or
discourage thevictim’ sescape. Therefore, we conclude that a kidnapping accomplished by the use
of adeadly weapon is sufficiently established by the proof.

With regard to the remaining especially aggravated kidnapping conviction, thereisevidence
that during the unlawful confinement the victim suffered four gunshot woundswhich resultedin her
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death, fulfilling the element of serious bodily injury. Thus, the evidenceis sufficient to support the
defendant’ s conviction for especially aggravated kidnapping.

The defendant claimsthat because the restraint of the victim in the parking lot of the Econo
Lodge was “essentially incidental” to her murder, his convictions for especially aggravated
kidnapping arebarred by Statev. Anthony, 817 SW.2d 299 (Tenn. 1991). In Anthony, our supreme
court held that dual convictionsfor kidnapping and robbery violate due process when the detention
of thevictimresultingin the kidnapping conviction isincidental to therobbery. The appelate courts
of this state have recognized that aperiod of confinement or restraint isinherent in certain offenses,
such as rape and robbery. The paramount quegtion, therefore, is “whether the confinement,
movement, or detention isessentially incidental to the accompanyingfelony andisnot . . . sufficient
to support aseparate conviction for kidnapping.” Anthony, 817 SW.2d at 306 (citation omitted).
Our supreme court has held that the focus of an Anthony inquiry isupon the* purpose of theremoval
or confinement and not the distance or duration.” State v. Dixon, 957 SW.2d 532, 535 (Tenn.
1997). If the purpose of the removal or confinement is “not necessary for the commission of the
[underlying felony],” the kidnappingis not incidental to the other offense. 1d. If the“movement or
confinement is beyond that necessary to consummate the [underlying offense],” the next inquiry is
“whether the additional movement or confinement: (1) prevented the victim from summoning help;
(2) lessened the defendant’ s risk of detection; or (3) created a significant danger or increased the
victim’srisk of harm.” Dixon, 957 SW.2d at 535 (citing Anthony, 817 SW.2d at 306). Affirmative
answersto theseinquiriessupport affirmance of acontemporaneouskidnapping. Dixon, 957 SW.2d
at 535.

In Anthony, the court was concerned that the kidnapping statute “ be applied so asto protect
the due process rights of those accused of both kidnapping and other offenses that necessarily
involve the detention of avictim.” See State v. Zonge, 973 SW.2d 250, 256 (Tenn. Crim. App.
1997), perm. to appeal denied, (Tenn. 1998). In the instant case, the defendant’s own testimony
belies his argument that the detention of the victim was essentially incidental to her murder. The
defendant testified that he did not intend, at any time, to kill the victim. Thus, because the purpose
of the detention was not to commit the murder, the Anthony rationdeisinapplicable. Thisissueis
without merit.

The defendant next contends that the trial court erred by prohibiting the use of the victim’'s
telephone records to impeach the testimony of Nancy Leonard and TiaAyers. Asindicated above,
Nancy Leonard and TiaAyerstestified that the victim expressed her desireto avoid any contact with
the defendant in the future. During cross-examination of these witnesses, the defendant sought to
guestion them about the victim’s telephone records, which show a number of phone calls placed
fromthevictim’ sresidenceto either the defendant’ sresidencein Clarksville or to Fort Bragg, where
the defendant was briefly stationed. Defense counsel also sought to specifically question TiaAyers
regarding atelephone call placed to the defendant’s home on August 31, 1996, when the defendant
was incarcerated in Illinois. The trial court ruled that it would allow counsel to question the
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witnesses about whether they would be surprised to learn that the victim had called the defendant
on several occasions but that counsel would not be permitted to ask about each call individually.
The defendant asserts that, because he was not permitted to question Ms. Leonard and Ms. Ayers
about each specific tedephone call, hisright to cross-examination under the Sixth Amendment to the
United States Constitution was impermissibly limited.

The Sixth Amendment of the United States Constitution provides that acriminal defendant
has the right “to be confronted with the witnesses against him” and this substantial right is made
applicable to the States under the Fourteenth Amendment. See Pointer v. Texas, 380 U.S. 400
(1965). Theright of confrontation encompassestheright to cross-examine. See Barber v. Page, 390
U.S. 719 (1968). It isthe principal means by which the believability of a witness and the truth of
histestimony aretested. SeeDavisv. Alaska, 415 U.S. 308 (1974); Hoffav. United States, 385 U.S.
293 (1966), reh’ g denied, 386 U.S. 940 (1967).

The right to confront and cross-examineis not absolute however, and may, in appropriate
cases, bow to accommodate other legitimate interestsin the criminal trial process. See Chambers
V. Mississippi, 410 U.S. 284, 295 (1973). In the present case, the defendant sought introduction of
the telephone records of the victim to contradict thetestimony of Nancy Leonard and TiaAyers. It
isproper for aparty to contradict and discredit an adverse witness by showing the facts to be other
than astestified to by such witness. Seegenerally Neil P. Cohen et a., Tennessee Law of Evidence
§6.07[4][d] (4" ed. 2000). Thismethod of impeachment is quite restricted. First, impeachmentis
not allowed asto “ collateral” matters, so only if the point on which the witness’ testimony is being
contradicted is material to the issuesin the case or isrelevant to the witness' credibility apart from
the contradiction may the contradiction be shown by the use of extrinsic evidence. Id. If the fact
being contradicted is deemed collateral, counsel must use cross-examination of the witness being
impeached to bring out the contradictory fact and must accept the witness' response, evenifitisa
denial that counsel could disprove. 1d.

The propriety, scope, manner and control of testimony and other evidence, including the
scope of cross-examination, remanswithinthe sound discretion of thetrial court, which will not be
reversed absent an abuse of that discretion. See Statev. Barnard, 899 S.W.2d 617, 624 (Tenn. Crim.
App.), perm. to appeal denied, (Tenn. 1994) (citing State v. Banks, 564 SW.2d 947, 949 (Tenn.
1978)); State v. Elrod, 721 SW.2d 820, 823 (Tenn. Crim. App. 1986); Tenn. R. Evid. 611(a).

Here, Nancy Leonard and TiaAyerstestified that the victim wasno longer involved with the
defendant. The defendant asserted at trial that he and thevictim had maintained arelationship even
after their divorce. Evidence of the telephone calls was therefore relevant on the issue of whether
there was contact between the defendant and the victim during the same period in which the victim
told witnesses she was afraid of the defendant and claimed to have no contact with him. Thus, the
trial court properly found that the defendant could question the witnesses regarding the telephone
calls made by the victim to the defendant. Moreover, the trial court correctly concluded that this
issue was material and that the existence of the tdephone calls could be proven by extrinsic
evidence. Notwithstanding its finding that theissue was material and that extrinsic evidence could
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be used to prove that the victim had telephoned the defendant, the trial court acted within its
discretion when it l[imited counsel’ s cross-examination of the witnesses to whether they would be
surprised to learn that the victim had made numerous tel ephone calls to the defendant. To permit
counsel to question the witnesses asto each and every tel ephone call made by the victim could have
been unnecessarily time consuming and cumulative. See generally Tenn. R. Evid. 403. Thisissue
is without merit.

In arelated issue, the defendant complains that the trial court’ s ruling that questions based
upon acollect cal that the victim accepted from the defendant, placed while he wasincarceratedin
Edwardsville, Illinois, might “open the door” for the State to inquire about the defendant’s
incarceration was an impermissible restriction on his right to cross-examination.

The record indicates that after the trial court ruled that questions about the td ephone call
might permit the State to inquire into the reasonsfor the defendant’ sincarceration, defense counsel
agreed not to cross-examinethe witness about the call. Subsequently, during cross-examination of
the defendant, the State utilized the telephone records to emphasize that no telephone cdls were
made from the victim’ s residence to the defendant’ s residence after September 1, 1996. Defense
counsel objected and the following colloquy occurred:

MS. KERSH: Your Honor, thisisimproper. He s trying to open the door to the
Illinoismaterial. He sgoing to ask my client that there aren’t any phone calson
there for all these months, and he knows that he was in jail, but my client can’t
explanit.

GENERAL BROLLIER: Your Honor, I'm not trying to open the door. The phone
records speak for themselves. | beieve that he will have to review those and
testify that there are no phone calls from her apartment or her phone number to
his house after September 1, 1996. That's al | intend to ask him about. Not
where he was in that time frame.

MS. KERSH: That's not fair, Your Honor, because he can’t explain it without
opening the door to the lllinois material. | didn’t go into the August 31* phone
call specifically to keep from doing that. Mr. Brollier can argue that to the jury
in his closing argument just like | have to do. | just think it'simproper.

THE COURT: Weren't these records introduced by his own tesimony a minute
ago?

MS. KERSH: No, sir. Theseare her phonerecords. They wereintroduced the other
day.

THE COURT: Oh, okay.

GENERAL BROLLIER: They’vemadeit acentral theory in this case that she was
in touch with him and calling him all the time, and | believe | am entitled to—

THE COURT: Okay. Aslongasyou don’t say anything about jail or Illinois. You
can go ahead.

MS. KERSH: Y our Honor, | just want my objection noted that he can’'t explain.
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Thedefendant complainsthat thetrial court’ sruling prevented him from devel oping the fact
that, whileincarcerated in Illinois, he conversed with the victim by placing a collect telephone call
to her residence. In essence, the defendant sought to reveal each specific telephone call made
between the defendant and the victim, but conceal the location from which each telephonecall was
made. Additiona ly, the defendant contendsthat the exclus on of the specificreferencetotelephone
callsmade between the victim and the defendant during the period of hisincarceration allowed the
jury to infer incorrectly that the victim had no contact with the defendant from September 1, 1996,
until the time of the offensesin the instant case.

Here, the trial court permitted both the State and the defendant to question the witnesses
about the total number of calls made by each party to the other during the months preceding the
murder. Further, the trial court specifically instructed the prosecutor that he could question the
defendant regarding the telephonerecords* aslong as you don’t say anything &bout jail or Illinois.”
Any discrepancies inferred through the State’ s questioning of the defendant and the defendant’s
introduction of the telephone records were for resolution by the jury. We cannot conclude that the
trial court abused its discretion.

V.

The defendant alleges that the State failed to disclose excul patory evidence, as required by
Brady v. Maryland, 373 U.S. 83, 83 S. Ct.1194 (1963). Specificaly, the defendant argues that the
State failed to disclose the contents of an interview with Tia Ayers that occurred on February 16,
1999; failed to turn over the statement of Denise Stagner until the next to the last day of trial; and
failed to turn over notes taken by Detective West during an interview of Denise Stagner.

In Brady, the United States Supreme Court held that, in acriminal case, the prosecution has
acompel ling duty to furnish the accused with excul patory evidence pertaining either totheaccused’ s
guilt or innocence or to the potential punishment that may beimposed. 373 U.S. at 87, 83 S. Ct. at
1196. Excul patory evidenceunder Brady includesinformation or statementsof witnesseswhich are
favorableto the accused. See, e.qg., State v. Goodman, 643 S.W.2d 375, 379-80 (Tenn. Crim. App.
1982). Moreover, exculpatory evidence under Brady includes information which can be used only
for impeachment purposes. See Giglio v. United States, 405 U.S. 150, 154-55 (1972); Workman v.
State, 868 S.wW.2d 705, 509 (Tenn. Crim. App. 1993). Failure to reveal exculpatory evidence
violates due process where the evidence ismaterid either to guilt or to punishment, irrespective of
the good fath or bad faith of the prosecution. Brady, 373 U.S. at 87. In order to determine the
materidity of undisclosed information, thereviewing court must ascertain whether “in[the] absence
[of the information] [the defendant] received afair trial, understood as atrial resulting in averdict
worthy of confidence.” Kylesv. Whitley, 514 U.S. 419, 431 (1995); see dlso State v. Edgin, 902
S.W.2d 387, 390 (Tenn.), as amended on reh’ g, (1995). Thus, in order to prove aBrady violation,
adefendant must show that “the favorabl e evidence could reasonably be taken to put the whole case
in such a different light as to undermine confidence in the verdict.” Edagin, 90 SW.2d at 390.
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Before areviewing court may find a due process violation under Brady, four prerequisites
must be satisfied:

(1) The defendant must have requested the information (unless the evidence is
obviously excul patory, inwhichcasethe Stateisbound to rel easetheinformation
whether requested or not);

(2) The State must have suppressed the information;

(3) The information must have been favorable to the accused; and

(4) The information must have been material.

1d. The defendant bears the burden of demonstrating the elements of this claim by a preponderance
of theevidence. See Smithv. State, 757 S.\W.2d 14, 19 (Tenn. Crim. App. 1988). “TheBrady rule
does not require a prosecutor to deliver his entire file to defense counsel, but only to disclose
evidence favorabl e to the accused that, if suppressed, would deprive him of afair trial ....” State
v. Walker, 910 S.W.2d 381, 389 (Tenn. 1995).

On March 29, 1999, some nine days ater the conclusion of the defendant’ strid, the State
filedwiththetrial court atape recorded interview of TiaAyerstakenin February of 1999. The State
also filed a transcription of the statement. At the time of filing, the State claimed that Assistant
District Attorney General Daniel Broiller received the tape from Detective Miller shortly after the
interview but had simply forgotten about it after Ms. Ayers testified at the preliminary hearing. In
addition, the State asserted that General Broiller had not listened to the tape nor had he provided a
copy of the tape to the defendant. The trial court found that

the statement was not exculpatory nor favorable to the Defendant and that it did not
contain any materid information which had not been otherwise disclosed in Ms.
Ayerd’] other statements and pretrial testimony. Furthermore, Ms. Ayers was
guestioned thoroughly a trial concerning the victim’'s relationship with the
Defendant in 1996 in an effort to show that they had an ongoing romantic
relationship and the Court does not find that the defendant was hampered in any way
by the State’s failureto turn over the February 16th statement.

The defendant asserts that this statement is excul patory because he “ could have used it to
show that the decedent represented to friends and acquaintances that the decedent claimed to be
repulsed by the defendant while carrying on arelationship with himin secret.” The defendant also
assertsthat had the statement been disclosed, he could have investigated who the people were that
Ms. Ayers was referring to when she used the pronoun “we.”

Therecord establishesthat theinformation wasrequested and wasin possession of the State.
The defendant argues that Ms. Ayers statement indicates the victim’s desire to maintain a secret
relationship with the defendant, thereby rebutting Ms. Ayers' claims that the victim feared the
defendant. We believe that the inference derived by the defendant from Ms. Ayers' statement can
beviewed asexculpatory to adegree. However, giventhe evidenceintherecord, wefail to seehow
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the statement was material in terms of undermining our confidenceinthe verdict. Weconcludethat
the defendant’s due process right to a fair trial was not violated by the failure to disclose the
statement.

The defendant dso complains that the trial court should have declared a mistrial when the
Statefailed to provide acopy of an August 22, 1997 interview with Ms. Stagner until one day before
the conclusion of thetrial. During cross-examination by the defense, Detective Miller mentioned
that inaninterview by Metro Police Officer West, Ms. Stagner stated that she had seen the defendant
get into the driver’s seat and the victim move over to the passenger seat. At the conclusion of
Detective Miller’ s testimony, the defendant requested and received a copy of the interview shest.
The State conceded that the failure to disclose the interview sheet was an oversight and offered the
defendant the opportunity to introduce the interview sheet into evidence. After being recalled asa
witness, Ms. Stagner was questioned about the actionsin the Jeep and clarified her earlier testimony
by stating that when she said the defendant moved the victim to the passenger seat, she meant that
the victim had to move over because the defendant got into the driver's seat. The trid court
determined that

said statement was given to the Defendant during the trial, that the Defendant was
allowedto useitto cross-exam[ine] Ms. [Stagner] at trial, and that the statement was
read to the jury. The Court therefore finds that the [d] efendant has not shown that
the State suppressed any material information which was excul patory or otherwise
favorable to the defendant. Nor has the [d]efendant shown that there [is] a
reasonable probability that the results of the trial would have been different had the
Defense had the [ Stagner] statement earlier.

Here, the statement does not fall within the parameters of Brady because the information, although
delayed, was disclosed. See United Statesv. Bencs, 28 F.3d 555, 561 (6th Cir. 1994). Brady only
applies to a complete failure to disclose exculpatory information and does not apply to delayed
disclosure unless the delay itself causes prejudice. See generally United States v. Word, 806 F.2d
658, 665 (6th Cir. 1986). Inthiscase, because disclosure was delayed and not denied, the defendant
must demonstrate pregudice to establish a violation. We condude, as did the trid court, that the
defendant has failed to demonstrate that he was prejudiced, in any way, by the delayed disclosure
of this statement.

Finally, the defendant complainsthat the failure to turn over notes taken by Detective West
during the investigation was aviolation of the Brady rule. Detective West interviewed Ms. Stagner
within hoursof the shooting and transmitted theinformation gleaned from theinterview to Detective
Miller, who recorded theinformation on afollow-up sheet. The State provided acopy of thefollow-
up sheet prepared by Detective Miller, but did not discl ose the notestaken by Detective West. While
alleging that the failure to disclose the notes was a violation of Brady, the defendant has failed to
provide any evidence that the notes contained excul patory material. Thus, the defendant hasfailed
to meet the burden of proof with regard to thisclaim. Thisissue iswithout merit.
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V.

The defendant next asserts that the trid court erred by failing to declare a mistrial after
Crystal Jarrett, awitnessfor the State, erupted several timeson the witness stand, gave unresponsive
answersto questions, and called defense counsel “mean.” Thefollowing exchangetook placeduring
Ms. Jarrett’s testimony:

[GENERAL BROLLIER]: [D]id you notice something unusual happening that
morning?

[CRYSTAL JARRETT]: That man murdered hiswife.

MS. KERSH: Objection, Your Honor, move to strike and instruct the jury to
disregard the witness' use of that word.

[CRYSTAL JARRETT]: Murder? Well, that’s what happened.

MS. KERSH: Y our Honor—

THE COURT: Ms. Jarrett, if the lawyer makes an objection at any time while you
are being asked a question, just wait for aminute and let meruleon it —

[CRYSTAL JARRETT]: I'm sorry, | just don't know how else to describe what
happened[.] That'swhat it is, and that’s how | have dways known —when you
kill somebody, it's murder.

MS. KERSH: Your Honor, | object to her condusion and ask that the jury be
instructed to disregard it.

THE COURT: Ms. Jarrett, let mejust tell you the situation here.

[CRYSTAL JARRETT]: What word should | use, Judge?

THE COURT: Well —you can just use like —

[CRYSTAL JARRETT]: Thefourth commandment?

THE COURT: No-—hang on just asecond. First of all, the General is going to ask
you alot of specific questions. . . you can just tell factually what happened. . it's
important that you havean opportunity to give your testimony to thesefolkshere,

So, if you need to take abreak —

[CRYSTAL JARRETT]: I'mfine.

THE COURT: Just for example, if what you saw was him —the defendant shooting
someone, just say shooting as opposed to murder. The problem isthat murder is
a legal word — it is a common word that we hear everyday, but it also has
significancefrom alegal standpoint, soif you will just say shooting, that’ sfine.

[CRYSTAL JARRETT]: Shoot and killed her?

THE COURT: Well, yes. .. those words arefine if that’s what you saw.

Members of the jury, let mejust tell you | think it's pretty clear in this
case, and | am not commenting on the evidence and | don’t have any opinion
about it, but based on the pleato voluntary manslaughter of the defendant, |
think that it is going to be pretty gpparent that the defendant shot the victim
and that she died asaresult of the shooting. It isgoing to be up to you folks
what classification, if any that — not, if any because there has been a plea of
voluntary manslaughter, so you folks are going to haveto decidewhether it’s

-23-



first degreemurder, second degree murder, or vol untary manslaughter iswhat
it amounts to. That's why | am asking the witness not to use the word
“murder” because from a legal standpoint, it's up to you folks to decide
whether this killing was a murder, first degree, second degree or voluntary
manslaughter. That’smy responseto Ms. Kersh’ sobjection, whichisagood
objection and it is sustained and just disregard Ms. Jarrett’ s use of the word
“murder.” Sheisnot trying touseitinalegal sense, but it isimportant that
you folks make — distinguish between that word, when you get to the
instructions, it will be more clear to you.

After thisadmonition by thetrial court, the State resumed direct examination of Ms. Jarrett and the
following colloquy took place:

[GENERAL BROLLIER]: All that you saw directly?

[CRYSTAL JARRETT]: Right. It wasworse than ahorror flick. | thought it wasa
Hollywood movie.

MS. KERSH: Objection, Y our Honor, to the witness commentary.

THE COURT: | will sustainthe objection. What the rules say isthat you havetotell
the jury what you actudly saw or heard and that —

[CRYSTAL JARRETT]: | am not experienced at it —

THE COURT: | understand —

[CRYSTAL JARRETT]: Thisismyfirsttime. | never askedto behere. |1 can’t hep
it.

THE COURT: WEéll, you are doing fine. Just keep doing what you are doing and
youwill get throughjust fine. Generd?

GENERAL BROLLIER: Did Mr. Leonard ever say anything —

THE COURT: Do you need abreak?

[CRYSTAL JARRETT]: No, but [defense counsel] isbeing mean. Itisnot my fault
| have to be here—

MS. KERSH: Your Honor, | object to that. | ask the jury to be instructed—

[CRYSTAL JARRETT]: Oh, Lord have mercy, God bless your heart.

MS. KERSH: Your Honor, | will ask that the witness be taken from the courtroom
if she cannot control herself.

[CRYSTAL JARRETT]: Youareawoman. How can you defend a—

MS. KERSH: Y our Honor?

[CRYSTAL JARRETT]: —awifekiller?

THE COURT: Ms. Jarrett —all right, -- Ms. Jarrett.

[CRYSTAL JARRETT]: | need abreak[ ]

THE COURT: Okay. Now, let mejug tell you, | know that you don’t want to be
here. But you are doing fine on your testimony, but the key is, you need to wait
until a question is asked, listen to the question and answer it. It is not — Ms.
Kersh doesn’t have anything personal against you —
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[CRYSTAL JARRETT]: If shewould have alittle bit more feeling towards me.

MS. KERSH: Y our Honor—

THE COURT: WEéll, that’s not the way it hasto work, Ms. Jarrett, so | an goingto
giveyou about aten minute break and you will get through this. Just answer the
questions, okay.

* * *

COURT: Just step down and relax and you can step outside and we' Il art back in

about ten minutes.

[CRYSTAL JARRETT]: Jeremy, come here. (inaudible) husbands—

MS. KERSH: Y our Honor?

THE COURT: Just go on outside Ms. Jarrett.

After Ms. Jarrett was excused, the defendant asked that the jury be instructed to disregard her
unresponsive remarks. Thetrial court instructed the jury as follows:

Members of the jury, let me just say this. When a witness testifies . . it can be
emotional ... What you need to do is listen to the factual questions that are asked
by the attorneys from both sides and the factual answers and disregard extra things
that awitness might throw in and | will instruct you to disregard that type of thing.

Y ou are basically limited to considering evidence that — of things that a person
saw without them injecting their opinion about the significance of what happened or
their opinion of the attorney. Noneof that isreevant and you need to disregard that
and just consider basically factud — now when | say facts, it is up to you to decide
whether what the witnessis saying istrue or not. That’ stotally up to you, but what
| am trying to tell you is she’ s going to be — awitness that should be hereto tell you
something that they think they saw or heard or otherwise sensed, without injecting
their commentary iswhat it amountsto. We had a little difficulty with Ms. Jarrett,
who isobviously emotionally distraught and | am sureyou can sort out what shesays
about what happened as opposed to what her opinions about it or about anybody
involved inthecase. | think that’ sabout asclear as| can makeit. Let me emphasize
again that her credibility and whether you believe what she said istrue istotally up
to you and you can be able to make that determination during your deliberations,
along with the assessment of the credibility of all the other witnessesin thiscase and
all the other evidence, and | will give you avery specific instruction about that at the
end of the case. | guess that’s about as— dl | know to say.

The defendant indicated to the trial court that the instruction was sufficient to remedy the problem.
The defendant then, after the testimony of Ms. Jarrett and four other witnesses, moved for amistrial
based upon Ms. Jarrett’s conduct. Thetrial court denied the motion, concluding that although Ms.
Jarrett provided unresponsive and legally inappropriate answers to questions posed during her
examination, the curative instruction given was adequate to protect the rights of the defendant. In
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addition, the trial court opined that it was clear to the jury that Ms. Jarrett’s “hostility toward the
defendant and toward Ms. Kersh . . . should not be considered . . . as evidence in this case.”

Initidly, we conclude that the defendant has waived thisissue by failingto citeany authority
in support of hisarguments. See Tenn. R. App. P. 27(3)(7); Tenn. Ct. Crim. App. R. 10(b); seealso
Statev. Chance, 778 SW.2d 457, 462 (Tenn. Crim. App. 1989); Statev. Killebrew, 760 S.W.2d 228,
231 (Tenn. Crim. App. 1988). Additionaly, counsd acquiesced to the trial court’s curative
instruction and declined the opportunity to suggest amendments to the court’s curative charge.
Having failed to contest the sufficiency of the curative instruction given by the court, the defendant
cannot now complain that such an instruction was insufficient. See Tenn. R. App. P. 36(a).
Notwithstanding waiver of this claim, the defendant would not have prevailed on the merits.

“The entry of amistrial is appropriate when the trial cannot continue for somereason, or if
thetrial does continue, a miscarriage of justice will occur.” State v. McPherson, 882 S.W.2d 365,
370 (Tenn. Crim. App. 1994). Thedecisionto grant amistrial iswithin the sound discretion of the
trial court, and this Court will not disurb the trial court’s determination unless a clear abuse of
discretion appears on the record. 1d.

Inthe present case, Ms. Jarrett’ scommentswere spontaneousand unsolicited. Thetrial court
properly instructed the jury to disregard her statements. We presume that the jury followed these
instructions. See generally State v. Woods, 806 SW.2d 205, 211 (Tenn. Crim. App. 1990).
Accordingly, we find no abuse of discretion in thetrial court’s denial of the motion for mistrial.

VI.

The defendant makes numerous challengesto thetrial court’ s chargeto thejury. Under the
United States and Tennessee Congtitutions, a defendant has a congitutional right to trial by jury.
U.S. Const. amend. VI; Tenn. Const. Art. |, 8§ 6; see also State v. Garrison, 40 SW.3d 426, 432
(Tenn. 2000). In Tennessee, theright to trial by jury demands that “all issues of fact be tried and
determined by twelvejurors.” Garrison, 40 SW.3d at 432. Thus, adefendant hasaright to acorrect
and complete charge of the law so that each issue of fact raised by the evidence will be submitted
to the jury on proper instructions. 1d.

Jury instructions given at trial should not be measured against a “ standard of perfection.”
City of Johnson City v. Outdoor West, Inc., 947 SW.2d 855, 858 (Tenn. Ct. App. 1996). In
evaluating claims of error in jury instructions, courts must remember that “*[jJurors do not sit in
solitary isolation booths parsing instructions for subtle shades of meaning’” but instead may be
presumed to utilize “*commonsense understanding of the ingructiong.]’” State v. Vann, 976
SW.2d 93, 101 (Tenn. 1998) (quoting Boyde v. Cadlifornia, 494 U.S. 370, 380-81 (1990)).
Therefore, we review each jury instruction to determine if it fairly submitted the legal issues
involved and did not mislead thejury. See Statev. Hall, 958 S.W.2d 679, 696 (Tenn. 1997) (citing
State v. Hodges, 944 SW.2d 346, 352 (Tenn. 1997)).
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The defendant, citing State v. Cravens, 764 SW.2d 754, 756 (Tenn. 1989), complains that
the court’ sfailure to clearly define the required culpable mental state following each count of the
indictment constitutesreversibleerror. Initsorder denying the defendant’ smotion for new trial, the
trial court found that each cul pable mental statewas defined in the instructions given to thejury and
noted that “the [d]efendant did not object to the form of the Court’s instructions and that the
instructions fairly submitted the legal issuesto the jury.”

Initially, we note that, because the defendant did not object to the form or fullness of the
instructions, the issue is not appropriate for appellate review. See generally Cravens, 764 SW.2d
at 756. Nevertheless, we choose to address the merits of the defendant’s claim.

In Cravens, our supreme court concluded that “all of the elements of each offense should be
described and defined in connection with that offense, although . . . there could be cross-referencing
or repetitionin connection with thelesser offensessincejury instructionsinfelony casesarerequired
by statute to be written and physically delivered to the jurors for use in their deliberations.” Id.
Further, our high court held that combining the chargeregarding two different degreesof murder was
not generally approved of, but did not constitute reversible error. 1d. Here, the court defined the
terms intentionally, knowingly, and recklessly after it finished defining each of the crimes with
which the defendant was charged. Whilethe defendant arguesthat this method |eft the jury with the
impression that those definitions applied only to the rape charge that immediately preceded them,
there is nothing to suggest that thisistrue. Generally, the failure to repeat a definition is deemed
harmlesserror. Statev. Nichols, 877 SW.2d 722, 735 (Tenn. 1994); Statev. Wright, 756 SW.2d
669, 675 (Tenn. 1988); State v. Laney, 654 SW.2d 383, 388-89 (Tenn. 1983). Accordingly, any
error resulting from the failure to repeat the definitions of the culpable mentd statesisharmless.

The defendant next contendsthat the definition of the knowing mental state provided by the
trial court “inaccurately statesthelaw.” Thetrial court defined the knowing mentd state asfollows:

A person acts ‘knowingly' if that person acts with an awareness either:
(2) that his or her conduct is of a particular nature; or
(2) that aparticular circumstance exists.

The defendant asserts that this definition, adopted from the Tennessee Pattern Jury Instructions, is
erroneousbecauseit omitsthe part of theinstruction which statesthat aperson actsknowingly if that
person acts with an awarenessthat the conduct was reasonably certain to causetheresult. See Tenn.
Code Ann. § 39-11-106(20).° The defendant contends that by providing a blanket definition of
“knowing,” the trial court erroneously provided the jury with the choice of determining which
definition of knowing to apply to the crime charged. He claimstha the statute defining the crime

6 Section 39-11-106(20) defines “knowing” as follows:

“Knowing” refers to a person who acts knowingly with respect to the conduct or to circumstances
surrounding the conduct when the person is aware of the nature of the conduct or that the
circumstances exist. A person acts knowingly with respect to a result of the person’s conduct when
the person is aware that the conduct is reasonably certain to cause the result.
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dictateswhich of the three possible definitions is appropriate. Accordingly, the defendant asserts,
the blanket instruction provided with regard to the offenses of theft of property, unauthorized use
of avehide, especially aggravated kidnapping, premeditated first degree murder, second degree
murder, voluntary manslaughter, first degreefelony murder, aggravated rape, and rape lessened the
State’ s burden of proof and constitutes reversible error.

Recently, in State v. Ducker, 27 S.W.3d 889 (Tenn. 2000), our supreme court dealt with a
similar issue. There, our high court ruled as follows:

A result of conduct offense requires that the culpable mental state accompany the
result as opposed to the nature of the conduct. The focus is on whether the actor
possessed the required culpability to effectuate the result that the legislature has
specified. Generally, an offense may be classified as a result of conduct offense
when the result of the conduct is the only element contained in the offense.

1d. at 896. Further, the court noted that “ aresult of conduct crime does not require as an element that
an actor engagein a specified course of conduct to accomplish the specified result.” 1d.

Using these guidelines, theft of property is not a result of conduct offense because the
conduct proscribed is not criminalized because of its result, but instead the conduct is criminal
because of the circumstances surrounding the taking of the property of another. Accordingly, the
trial court’ s failure to include the result of conduct language in its definition of knowing was not
error with regard to the defendant’ s conviction for theft of property. Additionally, we note that any
error which may have occurred with regard to the instruction on the culpable mental state for the
charge of unauthorized use of a motor vehicle would be harmless because the defendant was not
convicted of this offense.

Inmuch the samerespect, especially aggravated kidnappingisnot aresult of conduct offense.
Especidly aggravated kidnappingis established when the proof showsthat the defendant knowingly
removed or confined another unlawfully so asto interfere substantially with the other’ s liberty and
the victim suffered serious bodily injury or that the defendant knowingly removed or confined
another unlawfully so as to interfere substantially with the other’s liberty and the confinement or
removal wasaccomplishedwith adeadly weapon. Seegenerally Tenn. Code Ann. § 39-13-305. The
word “knowingly” clearly modifies the words removed or confined. Thus, the State was required
to show, and the court was required to instruct, that the defendant committed especially aggravated
kidnapping if he removed or confined the victim and did so knowing that the removal or
confinement was unlawful. The defendant did not have to know his actions would cause serious
bodilyinjury. Seee.q., Ducker, 27 S.W.2d at 897. In our view, therewasno error inthetrial court’s
definition of knowing provided to the jury.

Generally, all homicides are result of conduct offenses. Clearly, first degree premeditated
murder is aresult of conduct offense, asis second degree murder. See generally Statev. Keith T.
Dupree, No. W1999-01019-CCA-R3-CD (Tenn. Crim. App. at Jackson, Jan. 30, 2001) (citing
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Ducker, 27 SW.3d at 896). First degreefelony murder, however, combinestheresult of theconduct
and the naure of the conduct because the killing must be committed during the commission of an
enumerated criminal offense. Similarly, voluntary manslaughter involves not only the result of the
conduct (thedeath of thevictim) but al so the circumstances surrounding the conduct (state of passion
of defendant). Here the defendant was found guilty of first degree premeditated murder. The mens
rearequired isintentional. The instruction concerning the intentional mens rea was correct. The
defendant, having been found guilty of thegreater offense, requiring an intentional element, renders
any errors concerning the knowing instruction on the lesser-included offenses harmless.

The offense of rape, asdefined in the present case, is established when the proof establishes
the unlawful sexual penetration of avictim by the defendant or the defendant by a victim and such
penetration is accomplished by one of the three factors enumerated in the statute. See Tenn. Code
Ann. 8 39-13-503(a). No mensreaisset forth in the statute. When the definition of an offense does
not specify a culpable mental state, intent, knowledge, or recklessness is sufficient to establish the
required mensrea. See Tenn. Code Ann. § 39-11-301(c). In consequence, any error in the trial
court’ sdefinition of “knowingly” would be harmless.

The defendant next asserts that the trial court omitted the word “and” between subsections
two and three of itsinstruction on the elements of unauthorized use of an automobile and that such
omission wasreversibleerror. Asnoted above, the defendant was not convicted of thisoffense, thus
any error with regard to theinstruction would be harmless. Moreover, in our view, the omission was
not error. Thetria court provided the following instruction:

Any person who commits the offense of unauthorized use of an automobile or other
vehicleis guilty of acrime.
For you to find the defendant guilty of this offense, the State must have proven
beyond a reasonable doubt the existence of the following essential dements:
(1) that the defendant took another’ s automobile;
and
(2) that the taking was without the consent of the owner;
(3) that the defendant did not have the intent to deprive the owner thereof;
and
(4) that the defendant acted either intentionally, knowingly or recklesdy.

Thetrial court found its charge was correct and not misleading. In our view, theinstruction clearly
indicates that all of the elements are required and thus, that the instruction was proper.

The defendant additionally complains that the court failed to instruct that a removal or
confinement isunlawful if it isaccomplished by force, threat or deception. Thetrial court provided
theabovelanguageinitschargefor falseimprisonment and especially aggravated kidnapping. Thus
thereisno error.
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The defendant next asserts that the court erroneously instructed the jury that they could find
the defendant guilty of rape under the theory that “the sexual penetration was accomplished without
the consent of the alleged victim and the defendant knew, or had reason to know, at the time of the
penetration that the alleged victim did not consent.” The defendant has failed to cite any authority
in support of his position that the trial court’ sinstruction was error and has, thus, waived the issue.
SeeTenn. R. App. P. 27.

The defendant also cites as error the trial court’s failure to define “sexual penetration,”
“cunnilingus,” “fellatio,” “force,” “coercion,” and “victim.” Thetrial court defined each of these
terms in conjunction with its charge on aggravated rape. As indicated above, failure to repea a
definition that has already been provided resultsin harmlesserror. SeeNichols, 877 SW.2d at 735.

The defendant additionally dleges that the trial court should have provided a limiting
instruction on the use of other bad acts evidence in a withess specific manner rather than only
providing such an instruction during itsfinal chargetothejury. With regard to the prior bad acts or
uncharged conduct of the defendant, the trial court instructed the jury as follows:

If from the proof you find that the defendant has committed a crime other than that
for which heisontrial, you may not consider such evidenceto prove hisdisposition
to commit such acrime asthat on trial.

Thisevidence may only be considered by youfor the limited purpose of determining
whether it provides evidence of the State of mind of [the victim] toward the
defendant and the State of mind of the defendant toward [the victim].

Such evidence of other crime[g], if considered by you for any purpose, must not be
considered for any purpose other than that specifically stated.

The defendant also complains that the purpose enumerated by the court, the state of mind of the
victim and the defendant, isnot apurpose for whichthis state has permitted the introduction of other
acts evidence.

Thetria court determined that the jury was properly instructed asto the use of the prior bad
act evidence. Initially, we note that the defendant did not at any time ask the court to provide a
limiting instruction and specifically did not request such an instruction during the testimony of each
witnesswho provided other acts evidence. Tennessee Rule of Evidence 105 statesthat “[t]he court
upon request shall restrict the evidenceto its proper scope and instruct thejury accordingly.” Tenn.
R. Evid. 105. Thus, the burden of triggering a request for a limiting ingruction is upon the party
who seeks or isentitled to theinstruction. The failureto request alimiting instruction resultsin the
waiver of theissue. Tenn.R. App. P. 36(a); Statev. Gibson 973 S\W.2d 231, 244 (Tenn. Crim. App.
1997).

The defendant next contends that the trial court erred by denying his requested jury
instruction that multiple gunshots were not sufficient by themselves to establish the element of
premeditation. Specifically, the defendant requested that thetrial court ingruct thejury asfollows:
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Repeated gunshotsinflicted on the victimis not sufficient, by itself, to establishfirst
degree murder. Repeated gunshots can be delivered in the heat of passion, with no
design or reflection.

On this issue we find guidance from Judge Koch’s opinion in Mitchell v. Smith, 779 SW.2d 384
(Tenn. Crim. App. 1989). Mitchell standsfor the propositionthat trial courtsshould givearequested
instruction if it satisfies threerequirements: (1) it is supported by the evidence, (2) it embodiesthe
party’ stheory, and (3) it isacorrect statement of the law. Intheinstant case, thetrial court denied
the defendant requested instruction and proceeded to instruct the jury from the Tennessee Pattern
Jury Instruction Crim. 7.01. This Court has approved the contents of this pattern instruction as
containing an adequatedefinition of premeditation. Statev. Kenneth L amont Anthony, No. M2000-
00839-CCA-R3-CD (Tenn. Crim. App., filed Apr. 27, 2001, at Nashville). After athoroughreview,
we concludethetrial court erred infailing to give the requested instruction. However, the error was
harmless.

The defendant also claims that the trial court erred by failing to instruct the jury as to the
lesser-included offenses of especially aggravated kidnapping and first degree murder. In State v.
Burns, 6 SW.3d 453 (Tenn. 1999), our supreme court revised the standards for the determination
of lesser-included offenses. Inacompanion case, Statev. Dominy, 6 SW.3d 472 (Tenn. 1999), our
high court confirmed that it had overruled that portion of State v. Trusty, 919 S.W.2d 305 (Tenn.
1996) which had established a distinction between lesser grades or classes of offenses and lesser-
included offenses. 1nBurns, the court adopted amodified version of the Model Penal Codein order
to determine what constitutes a lesser-included offense:

An offense is alesser-included offenseif:
() all of its statutory elements areincluded within the statutory elements of
the offense charged; or
(b) it failsto meet the definition in part (a) only in the respect that it contains
a statutory element or elements establishing
(1) adifferent mental state indicating alesser kind of culpability; and/or
(2) aless serious harm or risk of harm to the same person, property or
public interest, or
(c) it consists of
(1) facilitation of the offense charged or of an offense that otherwise
meets the definition of lesser-included offensein part (a) or (b); or
(2) an attempt to commit the offense charged or an offensethat otherwise
meets the definition of lesser-included offensein part (a) or (b); or
(3) solicitation to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part (a)
or (b).
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Burns, 6 SW.3d at 466-67. Using thisanalysis, aggravated kidnapping isalesser-included offense
of especidly aggravated kidnapping. Additiondly, reckless homicideis alesser-included offense
of first degree murder.

Having determined that aggravated kidnapping is a lesser-induded offense of especially
aggravated kidnapping and that recklesshomicideisalesser-included offense of first degreemurder,
the next inquiry iswhether the evidencejustified an instruction on those offenses. Burns, 6 S.W.3d
at 467. The guiding principle isthat if there is evidence in the record from which the jury could
conclude that alesser-included offense was committed, there must be an instruction for the lesser
offense. See Johnson v. State, 531 S.W.2d 558, 559 (Tenn. 1975). In Burns, our supreme court
adopted a two-step process for determining whether the evidence justifies a jury instruction on a
lesser-included offense:

First, the trial court must determine whether any evidence exists that reasonable
minds could accept asto the lesser-included offense. In making this determination,
the trial court must view the evidence liberally in the light most favorable to the
existence of the lesser-induded offense without making any judgments on the
credibility of such evidence. Second, thetrial court must determineif theevidence,
viewed in this light, is legaly suffident to support a conviction for the
lesser-included offense.

Burns, 6 SW.3d at 469. In State v. Allen, 69 SW.3d 181 (Tenn. 2002), our high court ruled that
trial courts“must providean instruction on alesser-included of fense supported by the evidence even
if such instruction isnot consistent with the theory of the State or of the defense. The evidence, not
the parties, controls whether an instruction isrequired.” Id. at 188. Our supreme court observed
that the*jury isnot required to believe any evidence offered by the State,” and held that the authority
of the jury to convict on a lesser-included offense may not be taken away, even when proof
supporting the element distinguishing the greater offense from the lesser offense is uncontroverted.
Id. at 189.

The evidence adduced at trial established that the defendant was observed arguing with the
victim in the parking lot of the apartment where she lived on the evening before the shooting.
Numerous acquai ntances and co-workers of the victim testified that the victim feared the defendant
and would not have gone anywhere with him voluntarily. There was evidence that the defendant
possessed aweapon from thetime he left Fort Campbell earlier in the day. Witnesses at the Econo
L odge observed the defendant drag the victim from the lobby, wrestle her to the ground, and then
shoot her. When the victim was able to get free from the defendant, he chased her back into the
lobby of the hotel, where he shot her three more times. Under these circumstances, instructions on
aggravated kidnapping and reckless homicide were supported by the evidence.

Because the evidence supported instructions on both aggravated kidnapping and reckless

homicide, thetrial court erred by omitting theseinstructions. Our next inquiry iswhether the error
washarmless. InAllen, our supreme confirmed that “[a n erroneousfailureto givealesser-included
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offenseinstruction will result in reversal unless a reviewing court concludes beyond a reasonable
doubt that the error did not affect the outcome of thetrial.” Allen, 69 S.W.3d at 189 (citing State
V. Bowles, 52 SW.3d 69, 77 (Tenn. 2001)). Our high court observed that “[t]heimproper omission
of alesser-included offense is analogous to the improper omission of an element of an offense.
Omitting an instruction on alesser-included offense denies the jury the option of rejecting agreater
offensein favor of alesser offense.” |d. Moreover, the court ruled as follows:

Constitutional harmlesserror analysisdoes not requireharml essnessto benecessarily
demonstrated by the jury’s verdict. The same reasoning applies to the improper
omission of a lesser-included offense. The error may be harmless when the jury
“necessarily rejected” al the lesser-included offenses by rejecting an intermediate
offense. Thisanalysis does not, however, limit harmless error to casesin which the
jury necessarily rejected all other lesser-included offenses.

1d. at 190 (citation omitted). Our supreme court directed that in determining whether the improper
omission of alesser-included offense was harmless beyond a reasonable doubt, “areviewing court
should conduct a thorough examination of the record, including the evidence presented at trial, the
defendant’ s theory of defense, and the verdict returned by the jury.” 1d. at 191.

The State contendsthat thetrial court committed no error by failing to provide aninstruction
on reckless homicide because there was no evidence that the defendant acted other than intentionally
in shooting the victim. As indicated above, our supreme court has held that the trial court must
provide an instruction on any lesser-included offense supported by the evidence, even when proof
of the element supporting the greater offense is uncontroverted. Seeid. at 189.

In the alternative, the State asserts that any error in failing to instruct on the lesser-included
offense of reckless homicide was harmless beyond a reasonable doubt because the trial court
provided instruction on the intermediate lesser-included offenses of second degree murder and
voluntary manslaughter, each of which wasrejected by thejury. Weagree. Here, the defendant was
convicted of the highest crime with which he was charged, first degree murder. Therefore, thejury
was presented with and declined to exerciseitsoption of convicting on either of thetwointermediate
offenses. Thejury chose toreject the defendant’ s theory that he shot the victim only after adequate
provocation, aswasitsprerogative. The proof was overwhelming that the defendant shot the victim
four times either in thelobby or the parking lot of the Econo Lodge. Two of the shots werefired as
the victim lay on the ground, motionless. In our view, thetrial court’ sfailureto instruct thejury on
the lesser-included offense of reckless homicide was harmless beyond a reasonabl e doubt.

We aso conclude that the trial court’s failure to instruct the jury on the lesser-included
offense of aggravated kidnapping as alesser offense of especially aggravated kidnapping wherethe
victim suffers serious bodily was harmless beyond a reasonable doubt. In the instant case, the
defendant pled guilty to manslaughter. Overwhelming evidence existed that the defendant possessed
agunand usedittokill thevictim. The defendant admitted asmuch. Theonly element of especially
aggravated kidnapping where the victim suffers serious bodily injury contested by the defendant is
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false imprisonment of the victim. All relevant lesser-included offenses of especially aggravated
kidnapping contain the common element of false imprisonment. The jury’s verdicts in this case
reflect that it found beyond a reasonable doubt that the defendant falsely imprisoned thevictim. As
noted, the evidence of every element in aggravation of the kidnapping where the victim suffers
serious bodily injury was overwhelming. Theresimply is no basis for areasonable doubt asto the
jury finding the defendant guilty of especially aggravated kidnapping where the victim suffers
serious bodily injury, even in the jury knew of the lesser-included offenses.

As such, we affirm the conviction for especially aggravating kidnapping where the victim
suffered serious bodily injury because the error in failing to charge lesser-included offenses was
harmless beyond areasonable doubt. See Statev. Allen, 69 S.W.3d 181, 189-90 (Tenn. 2002).

Asrelatestothetrial court’ sfailuretoinstruct an aggravated kidnapping asalesser-included
offenseof especially aggravated kidnappi ng accomplished by the useof adeadly weapon, we cannot
find the error harmless beyond a reasonable doubt. We remand this cause for a new trial. The
guestion here is the difference between “accomplished by” and “display or use of” language
contained in therespectivestatute. Especially aggravated kidnapping containsthe language of false
imprisonment “accomplished with a deadly weapon . . .” Aggravated kidnapping contains the
language “while the defendant isin possession of adeadly weapon ...” Thissubtledifferencein
language leads us to conclude that a question of fact was taken from the jury. Stated in adifferent
fashion, did this defendant “accomplish” fdse imprisonment with a deadly wegpon or, during the
falseimprisonment, did the defendant possess or threaten to use adeadly weapon. Asearlier stated,
following the analysis required by our supreme court, we concluded that it was error not to instruct
the jury on aggravated kidnapping. We recognized that while the defendant in this case might have
been convicted of especially aggravated kidnapping even had an instruction on aggravated
kidnapping been given, “‘the decision to convict on [the lesser-included offense] was taken away
fromthejury.’” Id. (quoting Ely, 48 SW.3d at 727). Itisour view that the State has been unable
to establish that the error was harmless beyond a reasonable doubt. Accordingly, we reverse the
defendant’ s conviction for especialy aggravated kidnapping accomplished with a deadly weapon
and remand for anew trial.

The defendant also asserts that, by instructing the jury to impose a sentence only for his
conviction for first degree premeditated murder, thetrial court “ effectively vacated” the conviction
for first degree felony murder, barring retrial in the event the defendant isgranted anew trial. The
trial court determinedthat it erred by originally instructing thejury to impose asentencefor both first
degree murder convictions, but ruled that the error was harmless because it later corrected the
instruction and told the jury to impose only one sentence. The judgment form clearly reflects that
the convictions were merged and that thedefendant’ s conviction for first degree felony murder was
not vacated by thetrial court. Further, thetrial court indicated to counsel throughout the sentencing
hearing that the convictionswould bemerged. Moreover, thetrial court granted the defendant anew
sentencing hearing because of an unrelated error and, after the State elected to withdraw its intent
to seek asentence of lifewithout the possibility of parole, the defendant was automatically sentenced



tolifeimprisonment. See Tenn. Code Ann. 8§ 39-13-208(b)-(c) (Supp. 1994). Thisissueiswithout
merit.

VII.

A sentencing hearing was held a which thetrial court imposed the following sentences:

Theft of property 2 years
Especidly aggravated kidnapping 25 years
Rape 8 years

The trial court merged the convictions for especially aggravated kidnapping and ordered that the
eight-year sentence for rape be served consecutively to the twenty-five year sentence for especially
aggravated kidnapping. The sentencesfor rape and especially aggravated kidnapping were ordered
to be served consecutively to the life sentence the defendant received for his first degree murder
conviction. The effective sentence was, therefore, life plus thirty-three years. The defendant
contends that the trial court misapplied enhancement factors in sentencing him for especially
aggravated kidnapping and that the trial court improperly imposed consecutive sentences.

When there is a challenge to the length, range, or manner of service of a sentence, it isthe
duty of this Court to conduct a de novo review with a presumption that the determinations made by
thetrial court are correct. Tenn. Code Ann. 8 40-35-401(d). Thispresumptionis*conditioned upon
the affirmative showing in the record that thetrial court considered the sentencing principlesandall
relevant facts and circumstances.” Statev. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991); see State v.
Jones, 883 SW.2d 597, 600 (Tenn. 1994). “If the trial court gpplies inappropriate factors or
otherwise fails to follow the 1989 Sentencing Act, the presumption of correctnessfalls.” Statev.
Shelton, 854 S.W.2d 116, 123 (Tenn. Crim. App. 1992). The Sentencing Commission Comments
provide that the burden is on the defendant to show the impropriety of the sentence. Tenn. Code
Ann. 8§ 40-35-401, Sentencing Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsd
relativeto sentencing alternatives; (4) the nature and characteristicsof theoffense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant’ s potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987).

At thetimeof the offense, the presumptive sentencefor aClass A felony was at the midpoint
within the range if there were no enhancement or mitigating factors. See Tenn. Code Ann. §
40-35-210(c) (1996). If there were enhancement factors but no mitigating factors, the trial court
could set the sentence above the presumptive sentence. Tenn. Code Ann. 8§ 40-35-210(d) (1996).
A sentence involving both enhancement and mitigating factors required an assignment of relative
weight for the enhancement factors as a means of increasing the sentence. Tenn. Code Ann. 8§
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40-35-210(e) (1996). The sentencewould then be reduced within the range by any weight assigned
to the mitigating factors present. 1d.

Here, thetrial court sentenced the defendant to twenty-five yearsfor each count of especialy
aggravated kidnapping, the maximum sentence provided. See Tenn. Code Ann. §40-35-112 (1990).
In arriving at this sentence, the trial court concluded that the following enhancement factors were
applicable:

1) The defendant has a previous history of criminal convictionsor criminal behavior
in addition to those necessary to establish the appropriate range;

2) The defendant treated or allowed a victim to be treated with exceptional cruelty
during the commission of the offense;

3) The defendant possessed or employed afirearm, explosive device or other deadly
weapon during the commission of the offense;

4) The defendant had no hesitation about committing a.crime when therisk to human
life was high; and

5) The crime was committed under circumstances under which the potentia for
bodily injury to avictim was great.

SeeTenn. Code Ann. §40-35-114(1), (5), (9), (10),and (16). In mitigation, thetrial court found that
thedefendant (1) had no prior criminal convictions; (2) had maintained employment; (3) had served
in the military for ten years; (4) turned himself in to the authorities; and (5) had some potential for
rehabilitation. Beginning at the midpoint in the range, the trial court determined that the
enhancement factors greatly outwei ghed the mitigating factors and set the sentenceat the maximum
within the range.

The defendant asserts that the trial court misapplied all of the enhancement factors.
Specifically, the defendant clamsthat enhancement factor (1), pertainingto the defendant’ sprevious
criminal behavior, should not apply because the evidence relied on by the trial court was adduced
during a hearing on pretrial motions and not at trial or sentencing. The defendant contends that
enhancement factors (9), re ating tothe useof afirearm, and (16), relating tothe potential for bodily
injury, should not apply becauseeach isinherent in the offenseof especial ly aggravated kidnappi ng.
He assertsthat enhancement factor (5), that the victim wastreated with exceptional cruelty, was not
borne out by the proof at trial. Finally, he argues that enhancement factor (10) is ingpplicable
because there was no proof that there was any risk to human life.

The trial court based its application of enhancement factor (1) on the testimony of Nancy
Leonard at ahearing on pretrial motions. Nancy Leonard testified that the defendant kidnapped and
raped her in the summer of 1996. Additionally, it was established that the defendant was arrested
and charged in Illinois for the kidnapping and rape of Nancy Leonard. The defendant contends that
the trial court should not have considered this evidence in sentencing the defendant because
Tennessee Code Annotated section 40-35-210(b) limitsthe trial court’s consideration to evidence
adduced at trial or sentencing. The sentencing commission comments state that subsection (b) is
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intended to permit “the court the greatest latitude in considering all available information in
imposing the appropriate sentence and sentence alternative.” Tenn. Code Ann. § 40-35-210(b),
Sentencing Comm’n Comments. In our view, the trid court was permitted to consider all
information available, including information presented at pretrial hearings.

To support the application of enhancement factor (5), the State must prove “exceptional”
cruelty, normally found in cases of abuse or torture, “demonstrating a culpability distinct from and
appreciably greater than that incident to” the crime. See State v. Poale, 945 SW.2d 93, 98 (Tenn.
1997). We acknowledge the inherently cruel nature of both the rape and kidnapping of the victim
and do not wish to minimize the anguish she suffered. We are unableto conclude, however, that the
record supportsapplication of theexceptional crudty enhancement factor for especially aggravated
kidnapping. Poole, 945 S.W.2d a 98; see also Statev. Manning, 883 S.W.2d 635, 639 (Tenn. Crim.
App. 1994) (rejecting this factor where victim abducted and forced to perform four sexual acts at
knife point while verbally abused and threatened); State v. Edwards, 868 S.W.2d 682 (Tenn. Crim.
App. 1993) (rejecting thisfactor wherevictimwasgagged, threatened, and struck during commisson
of offense).

With regard to enhancement factors (10) and (16), we observe that this Court, in State v.
Kern, determined those factors generally should not be considered when a defendant is convicted
of especialy aggravated kidnapping. 909 SW.2d 5, 7-8 (Tenn. Crim. App. 1993). In Kern, this
Court held those enhancement factors were inherent in the offense of especialy aggravated
kidnapping. Seeid. This Court has held, however, that factor (10) may still be applied where the
defendant creates a high risk to the life of a person other than the victim. State v. Bingham, 910
SW.2d 448, 452 (Tenn. Crim. App. 1995). Here, thetria court based itsapplication of factor (10)
upon the presence of the Tams family in the parking lot where the initial shot was fired and the
presence of Crystal Jarrett in the lobby of the Econo Lodge. With regard to factor (16), however,
the expresslanguage of the statute indicatesthat it can only be applied when therisk of bodily injury
istothevictim. See Tenn. Code Ann. 8§ 40-35-114(16). Recently, in Statev. Imfed, 70 SW.3d 698
(Tenn. 2002), our high court held that enhancement factor (16) applies only when the defendant
creates a great risk of injury to a victim and does not apply when there is arisk of injury to others
who are simply present at the scene of the crime. 1d. at 706. Our supreme court ruled that
enhancement factor (10) is the appropriate factor to be applied when there is arisk to the life of
someone other than the victim, asisthe case here. I1d. at 707. Accordingly, thetrial court erred by
utilizing factor (16) to increase the defendant’ s sentence.

In concluding that enhancement factor (9) was applicable, the trial court stated that it
accredited thejury’ s determination that the defendant employed afirearm during the commission of
the especially aggravated kidnapping. There was no evidence that the defendant employed the
firearm at any time before removing it from his pocket to shoot the victim. Nevertheless, the
defendant himself admitted tha he possessed the firearm from the time he left Fort Campbell the
afternoon before the shooting. Moreover, the evidence established that the defendant was ready to
use the weapon if necessary. Finally, the defendant was a Special Forces officer whose training

-37-



made him particularly proficient with aweapon. Under these circumstances, enhancement factor
(9) isapplicable.

Notwithstanding our determinationthat thetrial court erred by applying enhancement factors
(5) and (16), in our view, the sentence of twenty-five yearsiswarranted. Accordingly, thisissueis
without merit.

Thedefendant al so complainsthat thetrial court erred by ordering his sentencesfor rapeand
especidly aggravated kidnapping to be served consecutively to each other and to hislife sentence.
Prior to the enactment of the Criminal Sentencing Reform Act of 1989, the limited classifications
for the imposition of consecutive sentences were set out in Gray v. State, 538 S.W.2d 391, 393
(Tenn. 1976). Inthat case, our supreme court ruled that aggravating circumstances must be present
before placement in any one of theclassifications. Later, in Statev. Taylor, 739 SW.2d 227 (Tenn.
1987), the court established an additional category for those defendants convicted of two or more
statutory offenses involving sexual abuse of minors. There were, however, additional words of
caution:

[ C]onsecutive sentences should not routinely beimposed . . . and . . . the aggregate
maximum of consecutive terms must be reasonably related to the severity of the
offenses involved.

Taylor, 739 SW.2d at 230. The Sentencing Comm’n Comments adopted the cautionary |language.
Tenn. Code Ann. § 40-35-115, Sentencing Commission Comments. The 1989 Act is, in essence,
the codification of the holdings in Gray and Taylor; consecutive sentences may be imposed in the
discretion of the trial court only upon a determination that one or more of the following criteria’
exist:

(1) The defendant isa professonal criminal who has knowingly devoted himself to
criminal acts as amajor source of livelihood;

(2) The defendant is an offender whose record of criminal activity is extensive;

(3) The defendant is a dangerous mentaly abnormal person so declared by a
competent psychiatrist who concludes as a result of an investigation prior to
sentencing that the defendant’s criminal conduct has been characterized by a
pattern of repetitive or compulsive behavior with heedless indifference to
conseguences,

(4) The defendant is a dangerous offender whose behavior indicates little or no
regard for human life and no hesitation about committing a crime in which the
risk to human lifeis high;

7The first four criteriaare found in Gray. A fifth category in Gray, based on a specific number of prior felony
convictions, may enhance the sentence range but is no longer a listed criterion. See Tenn. Code Ann. 8 40-35-115,
Sentencing Commission Comments.
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(5) Thedefendant isconvicted of two (2) or more statutory offensesinvolving sexual
abuse of a minor with consideration of the aggravating circumstances arising
from the relationship between thedefendant and victim or victims, the time span
of defendant’ sundetected sexual activity, the nature and scope of the sexual acts
and the extent of the residual, physical and mental damage to the victim or
victims; or

(6) The defendant is sentenced for an offense committed while on probation;

(7) The defendant is sentenced for criminal contempt.

Tenn. Code Ann. 8 40-35-115(b). Thelength of the sentence, when consecutive in nature, must be
“justly deserved in relation to the seriousness of the offense,” Tenn. Code Ann. § 40-35-102(1), and
“no greater than that deserved” under the circumstances, Tenn. Code Ann. 8 40-35-103(2); State v.
Lane, 3 SW.3d 456 (Tenn. 1999).

The trial court determined that the defendant was “a dangerous offender whose behavior
indicateslittle or no regard for human life and no hesitation about committing a crime in which the
risk to human life is high.” Further, the trial court concluded that consecutive sentences were
warranted “to protect the public from further misconduct by this defendant.” Thetrial court found
that “[e]ven if [the defendant posed no danger] to the general public he certainly is a serious danger
to any person he might become involved in a relationship with that doesn’t work out the way he
thinks it should.” In our view, the trial court did not abuse its discretion in ordering consecutive
sentencing.

VIII.

As hisfinal challenge, the defendant asserts that the cumulative effect of the trial court’s
errors denied him afair trial. While we have determined that the trial court committed reversible
error with regard to the defendant’ s conviction for especially aggravated kidnapping accomplished
with adeadly weapon, this alone does not require that the defendant receiveanew trial on al of his
convictions. Further, we have determined that any other errors committed by the trial court were
harmless. Thisissueiswithout merit.

CONCLUSION

For the foregoing reasons, the defendant’ s conviction on especially aggravated kidnapping
accomplished by the use of adeadly weapon is reversed and remanded for a new trial because of
failuretoinstruct the jury asto lesser-included offenses. We affirm the convictions and judgments
for first degree murder, especially aggravated kidnapping where the victim suffers serious bodily
injury, rape, and theft over $1,000. Weconcludethat the sentencesimposed were proper and remain
undisturbed.
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