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The Defendants, Joseph D. Combs and Evangeline Combs (husband and wife), were charged by
presentment returned by a Sullivan County grand jury with numerous offenses: Joseph Combs was
indicted for one count of especially aggravated kidnapping, two counts of aggravated assault, one
count of aggravated perjury, one count of aggravated rape, and seven counts of rape. Evangeline
Combs wasindicted for one count of especially aggravated kidnappi ng, three counts of aggravated
assault, two counts of assault, and four counts of aggravated child abuse. Following the closeof all
proof, the trial court dismissed one count of aggravated assault in the presentment against both
Defendants and three counts (one for aggravated assault and two for simple assault) against
Evangeline, finding the offenses in these four counts were barred by the statute of limitations.
Following deliberation, thejury found Defendant Evangeline Combsguilty of especially aggravated
kidnapping and four counts of aggravated child abuse, and not guilty of one count of aggravated
assault. Defendant Joseph Combswasfound guilty of especidly aggravated kidnapping, aggravated
assault, aggravated perjury, and aggravated rgpe, in addition to seven counts of rape. Evangeline
Combs received a sentence of 65 years, and Joseph Combs received an effective sentence of 114
years. The Defendants, represented by different counsel, filed separate noticesof appeal. Thereafter,
the two cases were consolidated to form the instant appeal which presents the following issues: (1)
whether thetrial court properly conducted voir dire proceedings; (2) whether thetrial court erred by
allowing the State to amend the presentment for especially aggravated kidnapping; (3) whether the
State properly complied with Defendants' request for a bill of particulars regarding the charge of
especidly aggravated kidnapping; (4) whether thetrial courtimproperly admitted evidence of prior
bad acts; (5) whether theevidence was sufficient to support the Defendants’ convictions; (6) whether
thetrial court’ sinstructionstothejury included all appropriate lesser-included offenses; (7) whether
the trial court failed to fully and properly instruct the jury concerning the especidly aggravated
kidnapping charge; (8) whether thetrial court erred by failing to merge the convictions for certain
offenses; and (9) whether the sentencesimposed on both Defendantswere proper. Defendant Joseph
Combs additiondly presents the issue of whether seven of his eight rape convictions should be
reversed because the State failed to allege sufficient facts in the presentment to properly toll the
statuteof limitationsfor these offenses. After athorough review of therecord, wereverse Defendant



Joseph Combs’ conviction for aggravated perjury and remand the matter for a new trial on that
charge. Inall other respects, we affirm the judgments of the trial court as modified.

Tenn. R. App. 3 Appeal as of Right;
Judgments of the Criminal Court Affirmed in Part, Reversed in Part, and Modified in Part.
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OPINION
FACTUAL BACKGROUND

On February 18, 1997, the Bristol Tennessee Fire Department was a erted that a911 call for
assistance was received from the Emanuel Baptist Church (“EBC”) located on Weaver Pike in
Bristol, Tennessee. Timothy Estes, James Gouge, and Jewel Rogers, paramedics with the Bristol
Fire Department, arrived at EBC at approximately 11:10 am. to discover a nineteen-year-old
woman, later identified asthe victim, Esther Combs, laying on the back seat of avan in the parking
lot of the church. Edestestified at trial that Esther was demonstrating “seizure-like activity” and
“thrashing about,” with her arms and legs waving when hefound her. Although she was awake and
talking, Estes believed that she was not coherent or aware of her surroundings.

Defendant Joseph Combswas present whenthe paramedicsarrived. Hetold Estesthat Esther
was initially discovered in the bathroom. The family removed her from the bathroom, placed her
in the van, and then telephoned 911. Estes asked Joseph to show him where they discovered her.
Joseph unlocked the door to a yellow building nearby. They entered a foyer, traveled through a
second door and proceeded through thefellowship hall. Estestestified that the hall waswindowless
and contained two or three sofabeds, flanked by aregular wall and two large plastic sheets. Clothes
and trash were strewn about the floor, with pathways formed between the piles of debris. Estes
found nothing extraordinary in the bathroom and returned to the parking lot. Meanwhile, James
Gouge, another paramedic, had been working with Esther. Gouge testified that he asked a young
man who was sitting on the other side of the seat near Esther’ shead how long she had been likethis.
The young man turned away and said nothing. Gouge repeated the question, but again received no
answer. When Estes returned, the paramedics transported Esther to Wellmont Bristol Regional
Medical Center (“Medical Center”).



Esther turned away from the paramedics and curled up into afetal position on theway to the
Medical Center. Asshedid this, her shirtraised abit. Estesand Gouge observed scarson her back.
When Gouge and Esteslifted theshirt abit further, they noted additional scarring. Her hands, arms,
chin, and forehead were also scarred. The paramedics reported their observations to the medical
personnel once they arrived at the hospital and to the deputy police chief when they returned to the
fire station. Estes testified that, during his seventeen years as a paramedic, he had never before
observed that many scars on a single person.

Esther Combsarrived at the Medical Center at approximately 11:30 a.m. Dr. Gregory Allen
Gerlock, the emergency room physician on duty at that time, was the first person to examine her.
At trial, he described Esther’sinitial condition as “acutely ill” and somewhat delirious. Her vital
signs were stable, but Dr. Gerlock was concerned aout her “mentation” and the “numerous scars
all across her body.” He testified that there were “scars on top of scars all over” but, given the
emergency nature of the encounter and the number of scars, it was not practical to map them during
the exam. Unable to extract any coherent answers or information from Esther regarding her
condition, Dr. Gerlock asked Joseph Combs whether he knew how she had acquired the marks on
her body. Joseph responded, “What marks?” When Dr. Gerlock replied, “All the scars over her
body,” Joseph informed him that Esther “falls alot.” At trial, the prosecutor asked Dr. Gerlock
whether, based on his experience and training, he considered the explanation received from Joseph
Combs (i.e., that the injuries were caused by falls) to be consistent with the scars and condition of
Esther’ sbody. Dr. Gerlock responded negatively. Joseph had alsoinformed Dr. Gerlock that Esther
was “adopted.” However, Dr. Gerlock claimed that he was extremely vague concerning any
additiond information, such as where the adoption occurred or any other specific details.

Terri Matney, also on duty in the Medical Center’s emergency room on February 18, 1997,
testified that Esther was*real hysterical” when she arrived. She appeared disoriented and confused
and kept repeating, “I’'m sorry. Don’'t hurt me. | made the coffee.” Matney tried, unsuccessfully,
to calm her down. Themedical staff then pumped her stomach. Matney observed scars*from head
totoe” on Esther’s neck, front side, arms, back, and legs. She had never before seen apatient with
that many scars. Emergency room nurse Vickie Lee Blaylock was responsible for taking blood
pressure readings on Esther. At trial, Blaylock testified that each time she touched Esther’s arm,
Esther would say, “I'm sorry. Don't hurt me. 1I'll be good,” over and over again. Blaylock
corroborated Matney’ sobservation, i.e., that Esther wasthrashing, screaming, and crying--in astate
of delirium--when sheinitialy arrived at the hospital. Blaylock said that later, when Esther calmed
down, she became combative only when someone touched her.

Dr. Gerlock treated Esther until her condition stabilized, at which point herecommended that
she be admitted into the hospital. Esther was transferred to the Cardiac Intensive Care Unit
(“CICU”) of the Medical Center. Elizabeth Owens Cribb, the assistant nurse manager for the
Critical CareDivision, wasinstructed to take photographs of the scars on Esther’sbody. Shedid so
on February 18, 1997, theday Esther arrived at the hospital. Cribbtestified at trial that Esther’ sbody
presented layers of scar tissue along the inside of her thighs and her back, neck, forehead, and chin.



Esther was drifting in and out of consciousness during the photograph session. Later, when Esther
became coherent, Cribb heard her ask for her family.

Dr. Jennifer Quesenberry Stiefel was the resident physician in charge of Esther’ s care at the
Medical Center. Dr. Stiefel’s initial evaluation took place in the emergency room, shortly after
Esther arrived. Shedescribed Esther’ scondition at that timeas*“ critical.” Her eyeswere closed and
shewas moaning. Verbal communication was not possible. Dr. Stiefel spoke with Joseph Combs,
who related the following information: Esther had gone to bed at gpproximately 3:00 am. that
morning, complaining only of amild headache and some abdominal pain. Later that morning, at
approximately 11:00 a.m., they discovered her crumpled on the bathroom floor. Dr. Stiefel asked
Joseph whether Esther had a history of medical or behavioral problems. Joseph reported no
problems, other than somefainting and dizzy spellsover thelast two or three years, but reported that
Esther had never been evaluated by aphysician. When asked whether therewas achancethat Esther
had ingested any substance, e.g., household chemicals, alcohol, et cetera, capable of altering her
menta status, he replied negatively.

When Esther became ableto converseintelligibly, sheinformed Dr. Stiefel that sherecalled
goingto bed at approximately 3:00 a.m. on February 18, 1997, and waking up in the Medical Center
three days later. Dr. Stiefel testified that Esther denied drinking antifreeze and, when she asked
Esther how she had managed to accumulate so many scars, her answer was nearly identical to that
later received from both parents: “I’'m aclumsy person. | play rough and | fall alot.”

Dr. Stiefel ordered avariety of tests performed in an effort to accuraely determinethe cause
of Esther’s abnormal mental condition, including an arterial blood gastest. The gastest reveded
a condition called metabolic acidosis, which indicated that the patient’s blood was highly acidic.
With this information, Dr. Stiefel narrowed the problem down to approximately five potential
disease processes, one of them being ethylene glycol poisoning, and started Esther on an ethanol drip
with bicarbonate, the treatment of choice when ethylene glycol ingestion is suspected. Over time,
Esther’ s condition began to improve.

Dr. Kenneth Emile Ferslew, an expert inthe area of pharmacology and toxicology, testified
that ethylene glycol, the chemical compound commonly known as antifreeze, is toxic if ingested.
If the toxin is not removed from the person’s system, two things typically occur. First, the central
nervous system is depressed, the effect of which resembles alcohol intoxication. Second, the liver
metabolizes the compound to form variousacids, or metabolites, including oxalic acid. Inaperiod
of two to threedays, the oxalic acid will bind with calcium to form calcium oxalate crystals, which
causeskidney failure. If left untreated, death usually occurswithin several daysof ingestion. After
reviewingthe hospital recordsand studying the symptomspresented by Esther on February 18, 1997,
Dr. Ferdew concurred with Dr. Steifel’s opinion that she was suffering from ethylene glycol
poisoning and concluded that she was also treated appropriately. During cross-examination, Dr.
Ferdlew was asked whether a specific test for ethylene glycol poisoning existed and whether it was
performed in this case. Dr. Ferslew replied that such atest existed but, according to the medical
records, it was not performed. On redirect, he explained that this was because the Medical Center
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did not have the ability to perform the test on site and it would have taken several days to get the
resultsback. In acasewherethe symptoms of ethylene glycol toxicity are observed, asin this case,
aconfirmation test would be sensel ess because the phase of renal toxicity, which then causes death,
would already have occurred.

With regard to Esther’ s physical state, Dr. Steifel’s “head to toe” examination revealed the
following: Esther wasresponsiveto tactile stimulation, i.e., any type of touch would startle her. Old
scars ran the length of her body, front and back, with the area of greatest concentration being the
back and buttocks. The length of the scars varied and they appeared to be distributed horizontally.
Many overlapped each other. None of the scars were recent, and the causative injuries appeared to
have occurred at different times. In response to questions about the origins of Esther’s scars,
Evangeline Combs informed Dr. Stiefel that “Esther was a very clumsy child. She played rough.
Shefell alot. And shewasavery activechild.” Evangeline claimed that Esther had been born with
clubbed feet, which contributed to her clumsness. An examination of Esther’s feet revealed “no
clubbing,” however. Dr. Stiefel also reported that Esther’ s teeth werein “horrible” condition. She
had multiple dental caries (dso known as* cavities’), asevere overbite, and clearly had received no
dental careinrecentyears. Dr. Stiefel noted that, at approximately 90 pounds, Esther was emaciated
and underweight for her height and build. She was also unable to fully extend her left arm, due to
aninjury of somekind. A pelvic examination reveal ed that her hymenal ring wasintact with smooth
borders--a finding she claimed was not inconsistent with penile penetration of her vagina.

The prosecutor asked Dr. Stiefel if, based upon her experience and training and within a
reasonable degree of medical certainty, she could state whether the scars observed on Esther’ s back
wereself-inflicted. Dr. Stiefel responded that those scarsdid not fit the pattern or typical distribution
shape of self-inflicted scars. When asked the same question concerning the scars on Esther’ s head
and scalp, Dr. Stiefel repliedit was“possible,” but “highly unlikely” that the causativeinjurieswere
self-inflicted. Asfor theother scars, Dr. Stiefel testified that the appearanceof somewere consistent
with burninjuries; others appeared linear, which would be consistent with cuts made into the flesh.
Burn wounds were located on Esther’s arms, thighs, and backside. Dr. Stiefel was informed by
Evangeline that these wounds were the result of cooking accidents, as Esther frequently prepared
family meals. Dr. Stiefel testified that, all things considered, the scars on Esther’s body were
inconsistent with the personal/medical history provided by Evangeline and Joseph Combs.

Dr. Stiefel learned that Esther was adopted at the approximate age of five or six months and
that she had lived with the Combsfamily since that time. Esther had never attended public school.
Rather, she had been home-schooled, as were the other Combs children. Evangeline claimed that
Esther had the equivalent of a 12th grade education and was preparing to take the “GED” exam.
Asfor Esther’s employment status, Dr. Stiefel was informed that Esther’ s job was to care for the
children in the church nursery and work for her father, performing cleaning services and secretarial
duties at the church.

Susan Francis Early, aclinical social worker employed by the Medical Center, was asked to
investigatethe suspicions of abuseprompted by Esther’ scondition. Early testified that her first visit

-5



with Esther occurred on February 19, 1997, while Esther was still in the hospital. Early noted the
scarson her face, abdomen, breast, and back. Sherecalled that the scars on her back were thick and
raised approximately 1/4 inch above her skin, running in a“sideways’ direction from the base of
her neck to her buttocks. Sections of hair were missing from the top of Esther’s head. Early
questioned both Evangeline and Joseph Combs as to the origin of the scars on Esther’s body.
Initidly, neither defendant would respond to her question. Later, Evangeline informed Early that
Esther “fell alot and was clumsy.” Esther was discharged on February 25, 1997. Prior to Esther's
departure, Early informed her that the Department of Human Services operated an adult protective
services program and that the program was responsible for investigating suspected cases of abuse
and/or neglect concerning adults over the age of 18. Esther told Early that she wanted to return to
her family and subsequently did so.

DebbieRichmond-M cCauley, adetectivewith the Bristol, Tennessee Police Department, was
also alerted to the possibility that Esther was avictim of abuse. Detective McCauley arrived at the
Medical Center during theevening on February 18, 1997. Esther wasunclothed and semi-conscious.
M cCaul ey noted the scarring on Esther’ sface, neck, chest, inner thighs, back, buttocks, arms, hands,
and legs. Shetook photographs. When Esther regained consciousness, M cCauley questioned her
about the scars and showed her the photographs. Esther would not look at them or make eye contact
with her. During their meetings, Esther experienced periods of shaking and stuttering; her right leg
shook very rapidly.

Over the next few days, McCauley spokewith the entire Combs family: the parents, Joseph
and Evangdline; Esther’ s brothers Jimmy, David and Peter; and her sisters Cindy and Sarah. Joseph
completdy disavowed any knowledge of Esther’s scars, daming that he had never observed any.
According to Joseph, Esther played “rough,” was “very clumsy,” and “fell alot on the pavement.”
She was outgoing, but did not have a boyfriend or any outside friends. Joseph also claimed that
punishment of the Combs children took the form of restrictionson their television privileges and/or
their liberty (“grounding”) and that he had not spanked any of the children since they were smdl.
Joseph informed McCauley that Esther was adopted, but he did not recall where the adoption
occurred. Joseph was stuttering and shaking while McCauley questioned him. She asked him to
sign a statement. He refused.

The statements Detective McCauley received from Evangdine Combs were very similar to
Joseph’ s, to wit: she had never seen the scars; she was unawarethat Esther had any scars; Esther was
clumsy and slow; shefell alot on pavement; she was outgoing and rough; she cooked alot, which
may have caused any burnsthat she suffered; the children had not been spanked sincethey werevery
young; and Esther was adopted. Evangeline did not recall where they had adopted Esther. Shetold
McCauley that shewould find out and givethisinformation to her, but, according to McCauley, this
never happened.

On March 5, 1997, shortly after her release from the hospital, Esther visited Dr. Stiefel for

follow-up care. Joseph and Evangeline Combs accompanied her to Dr. Stiefel’s office, and
Evangeline went with her into the examination room. Esther did not give Dr. Stiefel any new
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information asto the causeof her hospitalization and shereported no additional problems, other than
arecent burn wound on her right third finger. She returned three weeks later, on March 26th. The
burn wound on her finger was heding.

At approximately 8:00 a.m. on March 24, 1997, M cCaul ey accompanied anumber of police
officers and firemen with a search warrant for the Emanuel Baptist Church, the location of the
Combsfamily residence. Thesearchwarrant permittedinspection of the premisesfor safety andfire
codeviolations. They knocked onthe doorsand could hear peopl etalking and moving around inside
thebuilding, but no oneresponded. The officersalso telephoned the residence, but no oneanswered
their calls. After attempting togain entry for dmost three hours, the officersfinally forced the doors
open with acrowbar and entered at approximately 11:00 am. The entire Combsfamily wasinside
the building and still wearing their sleepwear. Joseph and Evangeline Combs claimed that they did
not hear any knocking on the door and that they were unaware anyone was outside. The police
officersand firemen began an investigation of the interior and took photos which revealed, among
other things, the following conditions: piles upon piles of trash bags, with pathways in between
them; micein the kitchen, some dead, with mouse feces scattered about; pools of black liquid in and
under the kitchen sink; piles of dirty dishes and spoiled food; alarge room with numerous beds and
televisions; cats, birds, and other animals living inside.

On July 28, 1997, Detective McCauley filed a lawsuit on behaf of Esther Combs, the
purpose of whichwas to appoint aguardian ad litem and conservator to ensure that Esther received
medical care, education, medicd insurance, opportunitiesfor employment, a driver’s license, and
other standard personal documentation, such as a birth certificate, Social Security card, et cetera.
In an order dated September 11, 1997, the court appointed attorney David William Tipton to act as
Esther’ sguardian ad litem. A hearing date was set for October 3, 1997. On the day of the hearing,
Esther failed to appear. David Tipton, Detective McCauley, and Joseph Combs were present,
however. According to McCauley, Joseph claimed that Esther had run away and that she was
unaware a hearing had been scheduled. Joseph further claimed that, although he had spoken with
her on the phone and seen her during church services, he had no knowledge of her wheregbouts at
that time. Attrial, David Tipton corroborated M cCaul ey’ stestimony, stating that Joseph Combshad
testified that he did not know where Esther Combs was and that he had not seen her in at least a
couple of weeks. Tipton aso testified that Joseph was under oath when he made the above
statements. Richard Edward Ladd, Chancellor of the Second Judicial District, presided at the
hearing and similarly testified that Joseph Combs had denied having any knowledge of Esther’s
whereabouts and that he was under oath when he did so.

On October 3, 1997, the entire Combs family drove Esther to the home of Sonja Caroline
Meadows. Meadows testified that they were waiting for her when she arrived home after work at
approximately 5:00 p.m. that afternoon. At Joseph Combs' request, Meadows had agreed to drive
Esther to a Waffle House restaurant on the interstate near Spartanburg, South Carolina. Meadows
testified that thetrip “ had something to do with [ Esther] appearingin court that day.” Esther brought
with her someclothes, stuffedin plastic grocery bags, and acellular telephonegivento her by Joseph



Combs. They left at approximately 5:30 p.m. Esther wasin *bad shape”’ during thedrive. Shecried
frequently and spoke to Joseph numerous times on the telephone.

At approximately midnight, Meadows arrived at the Waffle House restaurant and met
Douglas Carpenter, apersonal friend of the Combs family and a pastor at the Palmettoland Baptist
Church near Charleston, South Carolina. Carpenter testified at trial that he had offered to keep
Esther with him and hisfamily for awhile“to give her somerelief from the pressure cooker.” Via
themedia, Carpenter wasawarethat Joseph Combswas beinginvestigated and that thewholefamily
wasunder agreat deal of stress. Initially, Joseph declined Carpenter’ soffer. Later, Joseph accepted.
Carpenter said he had little knowledge of the court proceedings involving the Combs family; he
knew that Esther was involved in some form or fashion, but he was uncertain to what extent.

Esther stayed with the Carpenter family for approximately four or five weeks. Carpenter
testified that, during this time, there is no question that Joseph or Evangeline Combs knew of
Esther’s whereabouts. Esther spoke with one or both of them at least once a day by telephone.
Carpenter said that Esther occasiondly cried, usually at night, and they did their best to console her,
but most of thetime she“didreal well.” Esther accompanied the Carpenter family on shopping trips
and attended church youth functionswith Donna, Douglas Carpenter’ sdaughter of similar age. The
two girls became good friends. On cross-examination, Carpenter stated that his family did not
restrict Esther in any way during her visit. She appeared to feel very comfortable living with them
and behaved like a“normal teenager.” Occasionally, shewould say that she missed her parents and
wanted to go home. She never indicated that she had been abused at home or that she was fearful
of returning there. On redirect, Carpenter admitted that he had observed scars on Esther’ sbody, but
paid little attention to them because they had “ dways been there.” He noticed that Esther waked
with alimp, but testified that she did not appear dlumsy or fall alot. In fact, he saw her fall only
once.

The Carpenter family had plansto visit Israel on November 12, 1997. Esther suggested to
them that she stay with her aunt and uncle, Susan and Roger Combs (Joseph Combs' brother and
sister-in-law) when they left. Joseph Combs agreed. Two or three days before the Carpenters
departure for Israel, Douglas drove Esther to a Hardee's restaurant in Denmark, South Carolina.
Roger Combs met him thereand then drove Esther to stay with hisfamily at their homein Georgia.
Thereafter, the Carpenter family’ s contact with Esther was limited.

Susan Combs testified that Esther gppeared very nervous and withdrawn, small and “frail-
looking,” when she arrived at their homein Georgia. Esther also cried alot, jumped when touched,
and avoided most attempts to make eye contact. She possessed only afew “ shabby,” long-sleeved
dressesand acell phone. She could print, albeit poorly, but was unableto write cursive-styleor spell
well. Shewas also unable to make change with money or drive acar, and she did not have a Social
Security card or driver’slicense. Shehad never heard of Elvis Presley. At first, she aso refused to
go outside the house alone. Every three or four days, she talked with one of her parents on the
telephone. After these conversations, she usually appeared upset.



Susan noticed changesin Esther’ s physica appearance and demeanor after she stayed with
them for awhile. She had gained weight and changed her attire, e.g., she started wearing jeans and
other stylesof pants. She also established eye contact when she communicated with people, seemed
generally happier, and laughed frequently. Although she wasreluctant to walk past the edge of the
yard by herself for quite awhile, they continuously encouraged her to try and she eventually did so.

Esther telephoned Detective McCauley on February 20, 1998 from Watkinsville, Georgia,
whileshewasliving with Roger and Susan Combs. McCauley droveto Georgia, interviewed Esther,
and took astatement. From there, M cCauley went to theBaptist Children’ sHomeinIndiana, where
she subsequently discovered that the Defendants had never legally adopted Esther. Esther’ snatural
mother was Rachel Garcia, awoman who lived in Michigan, north of Detroit. McCauley contacted
Ms. Garcia, who then agreed to ablood test which conclusively proved that she was Esther’ snatural
mother.

Dawn Rose Loftis, office manager of the Baptist Children’s Home in Valparaiso, Indiana,
testified that the home functioned as both an adoption agency and agroup homefacility in 1977 (the
year of Esther’ sbirth). Attrial, Loftisidentified the adoption agreement for “baby Garcia’ (Esther),
dated March 1, 1978 and signed by Joseph and Evangeline Combs, in which the parties agreed to
adopt the baby girl within six months and also pay a fee to defray the home's expenses. Loftis
testified that the infant Garcia was given to the Combs before the adoption was finalized. On
September 10, 1980, the home sent a letter to the Combs, at their Indiana address, requesting that
they send a copy of the final decree of adoption. The letter was not returned, and no reply was
forthcoming. The home sent asecond letter of request on January 9, 1984. Again, theletter wasnot
returned and no reply wasreceived. Morethan ten yearslater, on March 11, 1994, athird letter was
sent. Theletter wasreturned and stamped: “Forwarding Order Expired.” Asof thedate of trial, the
file on baby Garciareflects that the home did not receive a final decree of adoption or any other
communication from the Combs after November 8, 1979.

OnMarch 6, 1998, Detective M cCaul ey brought Esther back to Dr. Stiefel for reexamination.
Approximately one year had transpired since the hospital incident and Esther’s last examination.
Dr. Stiefel noted that Esther had gained a significant amount of weight (approximately 24 pounds)
and appeared “ healthy, rosy.” She made eye contact during conversation and the condition of her
teeth had greatly improved. Esther wasthen-currently experiencing nightmaresand painin various
parts of her body, however. During the appointment, she also admitted that she had suffered
repetitive beatings with baseball bats and el ectric cords and that she had ingested antifreeze the year
before, in an attempt to commit suicide because she saw “no escape.” Dr. Stiefel’ s reexamination
revealed no new or additional scarring on Esther’s body.

During cross-examination at trial, Dr. Stiefel testified that Esther’ sMarch 1998 appointment
was set up by Detective Debbie Richmond-M cCauley, who informed her that Esther wasthen “in
hiding” at the behest of protective services. Dr. Stiefel acknowledged that the February 1997
hospitalization discharge summary stated that Esther had “firmly denied any type of physical abuse
in either the past or the present” and that she had dso refused to take advantage of any form of
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protective services. Dr. Steifel also testified that Esther’ sfamily was not present on every occasion
that Esther denied suffering abuse. However, Dr. Stiefel remarked that Esther appeared “ extremely
nervous’ during their discussions concerning protective service options.

The victim in this case, Esther Combs, testified at trial that she had recently changed the
name on her birth certificate to Elsa Rachd Garcia (Notwithstanding the name change, in this
opinion we shall refer to her by the name she was called when the offenses in this case were
committed.) At the time of trial, Esther was twenty-two years old (date of birth: November 16,
1977). Shehad five “siblings” while amember of the Combsfamily: James was the oldest; Esther
came next; the third oldest was David; then came Cindy, Peter, and Sarah, in that order of age.
Esther testified that both Joseph and Evangeline had informed her that she was adopted by the
Combses at the age of four-and-one-half months. Joseph told her that her mother was Hispanic and
her father was Caucasian.

Esther’ s first memories as a child took place when the Combs family lived in Merryville,
Indiana. Atthat time, Joseph Combstaught at aBiblecollegefor novice pastors. The Combsmoved
from Indianato Floridasometime in 1986, when Esther was six or seven yearsold. Joseph worked
asapastor in Floridafor afew years. Thereafter, they traveled to various states, evangelizing on the
road and living in a trailer for goproximately one and one-half years. In April 1989, the family
settled downin Bristol, Tennessee, where Joseph becamethe pastor of EBC. They livedinthetrailer
for afew more months, then transferred their residenceto ayellow building on the church premises,
which also housed the church gymnasium and fellowship hall.

During Esther’ stestimony, theStateinformed thetrial court that it was preparingto ask some
guestions which concerned only Defendant Evangeline Combs. A hearing ensued outside of the
presence of the jury. Thereafter, thetria court instructed the jury, prior to the victim’s tesimony,
that it should consider the upcoming evidence only as to the guilt of Defendant Evangdine until
directed to do otherwise. Thejury was also told to consider the evidence of other crimes presented
at trial for the limited purpose of constructing “the complete story” of the crime of especidly
aggravated kidnapping, and not as proof of either Defendant’ sdispositiontocommitasimilar crime.
Astotheother counts, thejury wasto consider the evidencein determining only whether Evangeline
possessed “ guilty knowledge.”

Following thetrial court’slimiting instruction, Esther began with testimony concerning the
wounds and abuse inflicted upon her by Evangeline while the family lived in Indiana. Esther
identified aphotograph of herself with large bandages coveringboth of her handsand armsup to the
elbows. According to Esther, the underlying injurieswere burns caused by hot oatmeal. Evangeline
had taken the other children to wash their hands and instructed Esther not to touch the stove while
shewasgone. Esther neverthelessstirred the oatmeal in an effort to help, but she dropped the spoon
into the pot in the process. When Evangeline discovered the spoon had fdlen into the oatmeal, she
forced Esther’s hands into the hot food until she retrieved it. Her hands and arms were burnt as a
result, and thewoundswerevery painful. Evangdine bandaged them hersdf. Esther did not receive
medical treatment. Another time, Evangeline pushed Esther because shewasnot climbing the stairs
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fast enough. Esther tripped and hit her chin, which left ascar. Esther testified that the scar on her
right hand was caused when Evangeine opened a pair of scissors and used one of the blades to cut
her. An additional scar on her hand was caused when Evangeline held Esther’ s hand on a red-hot
stove burner for an extended period of time. The various marks on her chest and another on her left
arm resulted from those occasions when Evangdine would twist and pull Esther’s skin with apair
of needle-nosed pliers until a chunk of flesh came off. Esther further testified that her front teeth
werein poor condition because they were previously knocked out of her head. Thistook place after
one of the other children had “turned her in” for jJumping on the bed. To teach Esther not to do this
again, Evangeline picked her up by her arm and leg, swung her around, and threw her into the wall.
She hit thewall with her face, and four front teeth fdl out. She was not taken to adentist. Instead,
Evangeline pushed the teeth back into Esther's head. After a while, they reatached. As an
additional form of punishment, Esther was occasionally forced to sleep naked in the basement of
their Indiana home. It was uncomfortable and very cold in the winter. One of Esther’s earliest
memorieswas of atimewhen Evangelinetied her to ahigh chair and threw her down thestairs. She
recalled tumbling down two flights of stairsand landing in the basement. Evangelineleft her there.
No scarsresulted from thisevent, but Esther recalled being “banged up, black and blue” for awhile.

Next, Esther testified as to the treatment she received from Evangeline Combs while the
Combs family lived in Clearwater, Florida. Esther first pointed to the photograph of a scar on her
middlefinger. According to Esther, thisscar was produced when Evangeline placed her hand onthe
counter and then hammered this finger until it “busted open.” Another time, Esther was whipped
with arope because the baby sitter had taught her how to write her name. On yet another occasion,
Evangeline whipped the bottom of Esther’ sfeet with an electrical cord because she believed Esther
had been kicking thecurtains. Other punishmentsinflicted upon her whilein Floridaincluded denial
of food and additional instances of skin removal with the needle-nosed pliers.

Regarding the abuse Esther suffered while the Combs family traveled from state to state in
the trailer home, Esther testified first that Evangeline burned her legs because the baby, Sarah
Combs, had adiaper rash. Becauseit wasEsther’ sjob to change Sarah’ sdiapers, Evangelineviewed
Sarah’ s rash as proof of Esther’s negligence. Wanting to demonstrate to Esther how a diaper rash
felt, Evangdine burnt the inside of both of her thighs with a curling iron. The wounds were very
painful, and it wasdifficult for Esther towalk afterward. Evangeline dso beat theinside of Esther’s
thighswith ashower brush to make boils. First, shewould usewater to wet the brush and theinside
of Esther’ sthighs. Next she beat theskin until it made boils, and then beat the boils until they broke
open and started bleeding.

Next, Esther testified about the wounds and abuse Evangdine inflicted upon Esther while
the family lived in Tennessee. She claimed that one of her arm scars resulted from an incident
occurring on Jimmy Combs' birthday. Evangeline was angry becausethe kitchen was not clean, so
she threw a spice bottle through the window and it broke. Evangeline instructed Esther to clean it
up, and Esther thought she complied, but she had missed one rather large piece of glass. To show
Esther what might have happened if one of the younger children had happened upon it, Evangeline
took Esther’s arm and cut it open with the piece of glass. The bleeding was heavy. To stop it,
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Evangeline ran Esther’s arm under water. When this did not stop the bleeding, she stuffed paper
towels into the wound and wrapped bandages around it. One day, after the injured area began to
heal, Evangeline flew into arage for somereason, grabbed Esther’ sarm, and “tore” thewound open
again. Thebleeding was profuse. Esther received no medical treatment for either injury.

Another Tennessee incident occurred shortly after immy Combs' birthday. Esther was
caught looking at a watch that Jimmy had received as a present. To teach her that she must never
touch another person’s property, Evangeline burned Esther’ sarm in two placeswith acurling iron.
On adifferent occasion, Evangeline beat Esther “dl day long” with awater hose for falling asleep
in church, and then shook Esther by her hair until it began to fall out. A photograph which revealed
numerous scars on Esther’ s buttocks was presented in court. Esther testified that one of the scars
was caused when Evangeline burned her with the top of an iron because she allowed the spaghetti
to burn. A scar on her shoulder resulted from being struck by Evangeline with aclaw hammer, and
additional scars around her mouth and chin were the result of being whipped in that area or having
objectsthrown at her by Evangeline. Esther claimed that Evangeline gave her numerous black eyes
during their stay in Tennessee and generdly whipped her at least once per day with a coiled metal
cord. When the black eyes were severe, the Combses did not alow her to attend church.

When the State’ s evidence regarding Defendant Evangedine Combs had been concluded, the
trial court reemphasized that the evidence must be considered asto her guilt alone. The court then
gavethejury limitinginstructions, similar to theinstructionspreviously given for Evangeline, which
concerned the upcoming proof of “other crimes” allegedly committed by Joseph Combs.

Esther began by testifying that, while the family lived in Florida, Joseph “belted” her after
discovering that the babysitter had taught her how to write her name. Joseph informed her that
“Jesus didn’'t learn to read or write until he was 12, and that [she] wasn't going to either.” On
another day, while the family wasliving in thetrailer, Joseph laid her on her back and whipped her
stomach with atype of “flip-flop” sandal because “ he heard something about a pink belly.” Hedid
not stop until Esther could remain perfectly still without crying. In Tennessee, Joseph beat her with
awater hose for falling asleep during church services. He made her take off her clothes first, to
make sure that “ he did not missany inch of [her] skin.” Esther claimed that, later that afternoon, he
also beat her with abelt but she did not recall the reason for it. Esther next identified a photograph
of aholein thewall of Joseph’s office. She claimed that the hole was created by her head, when
Joseph repeatedly banged it into thewall. Another time, Joseph became angry because the grocery
store was closing and Esther had not yet completed alist of what the family needed. He kneed her
in the stomach and knocked the wind out of her. As she bent over, he went to knee her in the
stomach a second time but missed. He caught her in the eyeinstead. She fell backward. Her eye
became black and blue and swelled shut. She wore a patch for along time, but did not receive
medical treatment. Attheconclusion of Esther’ stestimony concerningJoseph Combs, thetrial court
repeated for the jury the limiting instructions previously given them.

Esther also testified as to what specific facts gave rise to the individual counts in the
presentment agai nst Joseph and Evangeline Combs. Concerning count 2, charging both Defendants
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with committing aggravated assault between June 1, 1996 and September 1, 1996, Esther stated that
the incident occurred because Esther had not finished her chores. Earlier in the day, the Combs
family was barbecuing outside becauseit was summertime. Thenit begantorain. They brought the
grill inside, but Esther had not finished cleaning the dishes or the laundry. As punishment, Joseph
took her into the gymnasium and beat her with arope. Esther was screaming, but Joseph told her
he would not stop beating her until she stopped screaming. She did not stop. Consequently, he
wrapped the rope around her neck and drgped her over hisback. Sherecalled that her feet lifted off
of thefloor. Evangeline watched the episode. Eventually, Esther passed out. Shewoke up later on
the floor.

Counts 7 through 10 charged Evangeline Combs alone with committing separate offenses
of aggravated child abuse. The incident giving rise to count 7 occurred in February 1994. Esther
recalled that the other children were making Valentine cards. Evangeline became angry for some
reason and took Esther to thegymnasiumto “beat” her. She began by beating Esther’ sbacksidewith
abaseball bat, but Esther turned her body and the bat hit her ebow. Esther claimed that it was very
painful and her elbow swelled up, but shereceived no medical attention. Instead, her armwas placed
in a dling for what seemed to Esther like months. When church members asked questions about
Esther’ sarm, Evangelinetold them that she sprained her el bow when she swungtwo gallonsof milk.
Esther testified that she was unable to straighten her arm afterward.

Count 8 stemmed from an offense which was alleged to have occurred in November 1994.
Esther recalled that it took place near Thanksgiving Day. She was cleaning out the refrigerator to
create room for the holiday fare. To prevent Esther from disposing of any edible foodstuffs,
Evangeline wanted to check the spoiled food before Esther threw it away. Quite a bit of food had
gonebad. After awhile, Evangeline appeared to find the parade of rotten food tiresome. Shethrew
awooden shoe at Esther, hitting her above theeye. Thewound bled profusely. Evangdinetried to
stop the bleeding because the wound was “right on [her] face where people could see [her] at
church.” She knew Joseph would be upset by this. Unable to check the bleeding, Evangeline got
asewing needle and began to stitch the wound closed. Esther wasin great pain and would not stop
wiggling around, so Evangeline sat on her while stitching the skin together. Again, Esther received
no medical attention. Upon discovering theinjury, Joseph restricted her from attending church until
the wound healed. Later, Evangeline removed the stitches and Esther wore a hairstyle with bangs
to cover the forehead scar.

The incident underlying count 9 was alleged to have occurred in September 1994. Esther
testified that Evangeline was using needle nose pliersto construct a Christmas plague that day. She
called for Esther. When Esther arrived, Evangeline grabbed the skin on Esther’s hip with apair of
needle nose pliers. She then pulled and twisted Esther’s skin until achunk came off. Evangeline
called such wounds “marks of the beast.” Esther was unable to recall anything she had done to
deserve punishment on that occasion.

Theoffensein count 10allegedly occurred on aday between September 1995 and November
1995. Esther testified that she had aconsiderable amount of work to do that day and shewasrunning
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behind schedule. Evangeline asked Esther whether she had compl eted cleaning the kitchen. Esther
told her “yes,” which was untrue. She had planned to finish cleaning the kitchen at alater time, but
Evangeline checked before she had a chance to do so. As punishment for lying, Evangeline made
Esther drape her body over the kitchen window ledge and beat her with abaseball bat. Esther’ sbody
kept dlipping from the window, however. Evangeline recruited Jimmy and David Combs to hold
Esther in place. The boys held her by the feet and hands while Evangeline beat her with the bat.
Esther claimed that the beating broke her tailbone, and she could barely wak. Joseph Combs gave
Esther four Tylenol and four ibuprofen for the pain, and some vitamin E to speed healing. She
received no medical attention.

Count 11 alleged that Joseph Combs committed aggravated perjury on or about October 3,
1997. Esther testified that shewasaware Detective Debbie Richmond-M cCauley had filed alawsuit,
because she was present when the police officer delivered Joseph the subpoena. Evangeline Combs
thought the officer’s knock on the door was aUPS delivery. Esther did not open the door, but she
could see that the caller was a police officer, so Joseph answered the door instead. Esther heard
Joseph say, “ She's not here right now, but I'll give it to her.” When the officer left, Joseph told
Esther that the subpoena required Esther to show up in court because Detective McCaul ey wanted
her to have a“legal babysitter” to manage her money and other needs. He said, “1 don’t think you
need that, do you?’ Esther replied, “No,” because she did not understand what was going on.
Joseph told her not to worry about it, because she would be in another county when the court date
arrived and he would report to the court that she had run away. On the court date, Esther was at
Sonja Meadows' house. Later, Joseph “was laughing at how he had made a fool out of Ms.
[McCauley] and the judge by saying that [Esther] had run away.” From Sonja Meadows house,
Esther went to South Caroli na because Joseph thought “things were getting alittle too hot.” Later,
she stayed with Roger and Susan Combs in Georgia.

Count 12 charged Joseph Combswith committing aggravated rapein April 1989 (Esther was
under thirteen years of age at thistime). Esther testified that Joseph made her perform oral sex on
him on aday near Peter Comb’ shirthday, April 25th. TheCombsfamily had sincesettled inBristol,
Tennessee, but was still living inthetrailer at that time. Esther claimed that Joseph called her into
the bedroom of the trailer, closed the door, sat down on the bed and exposed his penis. He then
placed Esther’ shand upon it and told her that “ he knew [she] wantedit.” He made her put her head
down and placed his penisinto her mouth. She testified that when Joseph was angry with her, he
made her swallow his gjaculate. He called it “sugar water.”

Counts 13 through 19 charged Joseph Combs with the rape of Esther Combs. Count 13
concernsan incident that occurred on November 16, 1990, Esther’ sthirteenth birthday. According
to Esther, Joseph informed her that he wanted some coffee that day. She made the coffee and
brought him acup. Hewas sitting in achair in the foyer at thetime. Hetold her that he wanted to
give her abirthday present and closed the doorsto the foyer. Esther was then directed to get down
on her knees and perform orad sex on him. Joseph instructed her “how hard and how fast to pump
it” until he “did it in her mouth.” She was not allowed to wash her mouth out afterward.
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Count 14 charged Joseph Combswith the rape of Esther during the summer of 1995. Esther
testified that the kids were playing outside on the day he committed this particular offense.
Evangeline Combswas al so outside and Joseph wasinside, standing by the door watching everyone.
Joseph called Esther insideto perform ord sex on him. Esther responded that she could not because
the Bible said that it waswrong. Joseph told her that “it was okay with God because [she] was his
adopted daughter, [not] his biological daughter. And that King David had concubines.” He then
placed his penisinto her mouth and made her “do it until hewent.” Thistime, she was allowed to
wash her mouth out afterward.

Count 15 alleged that Joseph Combs committed the crime of rape against Esther on June 16,
1991. The date was Evangeline Combs’ birthday. Evangeline had gone to the park with the other
children. Esther remained behind because she had not yet finished cleaning the kitchen when they
departed. Joseph had been at a meeting, but he came home before the rest of the family returned
fromthe park. He stood beforethekitchen window, where hewould be ableto observeEvangeline's
return. He had Esther get underneath the counter to perform oral sex on him. Joseph placed his
penisinto her mouth until he “went” and told her she was “special.” She was not allowed to rinse
her mouth out.

Count 16 charged Joseph Combs with raping Esther on November 25, 1993. It was
Thanksgiving Day and dinner was nearly ready. Evangeline Combs was in the kitchen, yelling,
becausethe disheswere not yet cleaned. She kept sending Esther to the front of the building, where
Joseph was sitting in the dark waiting for her, because every five minutes she had to be beaten for
one reason or another. After awhile, he appeared to grow tired of whipping her. Since the family
was busy in the kitchen and he was just sitting in the dark, he made Esther perform oral sex on him.
Again, he placed hispenisin her mouth and g/aculated. Thistime he allowed her to wipe her mouth
with his boxer shorts.

Count 17 alleged that Joseph Combs raped Esther on November 16, 1993. It was Esther’s
sixteenth birthday. Esther did not recall where the rest of the family had gone. Joseph wasin the
foyer and called her to come in because he had something he wanted to give her for her birthday.
When she arrived, he closed the door and opened his boxer shorts. (According to Esther, Joseph’s
“normal” attire was boxer shorts.) Sheperformed oral sex on him, and he gjaculated into her mouth,
which she was not allowed to wash out.

Theincident giving riseto the rape charge in count 18 occurred on February 14, 1991. The
other Combschildrenwereinthekitchen making Valentine'sDay cards, and Evangeline Combswas
busy doing something in the gymnasium. Esther was clearing a table when Joseph told her that he
wanted some coffee. When she brought it to him, he closed the doors and made her perform oral
sex, in afashion similar to the other instances.

Count 19 alleged that Joseph Combs committed another rape of Esther. The incident

occurred on February 4, 1992. Joseph was in his office and had spilled a“Coke” under his desk.
He instructed Esther to bring him another drink and also clean up what he had spilled. She
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clambered onto the floor underneath his desk. He grabbed her head and made her perform oral sex
onhimashesat in hischair. Esther was still underneath the desk when Evangeline Combs came
into the room. Evangeline demanded to know what Esther was doing down there. Joseph
“composed” himself and Esther resumed cleaning thefloor. Joseph wasin hisboxers, asusual, and
she was not allowed to clean her mouth afterward.

With regard to her life in general, Esther testified that she had never been allowed to visit
other children or go anywhere or do anything without Evangeline, Joseph, or one or more of her
siblings present. Moreover, no visitorswere permitted inside the Combsresidence at EBC. Joseph
told her that thiswasbecausetheir homewas*“amess.” Esther recalled that variouschurch members
had come by at different timesto deliver food, but they were either met at the door and not allowed
in, or the Combs family would not answer thedoor at all and the visitor would eventually leave the
food on the doorstep. On the occasionsthat Esther was not allowed to attend church services, she
was ordered to stay in a small room near the men’s bathroom. No one stood guard over her, but
Evangdine placed powder in front of the door. Footprints in the powder would reveal any
disobedience. This area by the bathroom was also where Esther slept the mgjority of thetime. She
was not permitted to sleep with the other children because she reportedly “ snored really loud” and
“smelled bad.”

Esther did not have adriver’slicense, a Social Security number, or any other standard form
of identification. Inaddition, shewasnot ableto read or writewell. The other children participated
in home-schooling sessions, but Esther was not allowed to join the lessons until her chores were
completed, and this did not happen often. At home, Esther was responsible for the laundry and the
ironi ng, making the beds, cleaning the dishes and the house, cooking themeals, making the grocery
list, and whatever else needed to be done. (Because she could not read or write, she prepared the
grocery list by copying the letters from near-empty packages of food.) Esther claimed that her
siblings had no responsibilities in the way of chores, and Esther did not go to bed until her chores
were completed, normally between 3:30 and 5:00 am. The other members of the family usually
retired between midnight and 1:00 a.m., and they arose anywhere between 9:00 and 11:00 am. At
whatever time each member of the Combs family got out of bed, Esther was responsible for
preparing that person’s breakfast. If al seven of them got up at different times, she cooked seven
separate breakfasts.

Esther testified that she had been informed several times by both Defendants over the years
that her “ purposein life” wastoact asa“servant” to the Combsfamily. On those occasionsshedid
not perform this function properly, she was punished. The “normal position” she assumed when
either Defendant beat or whipped her required her to take off all of her clothes, place her hands on
the back of achair, and bend over.

Esther testified that on February 17, 1997, the day prior to her hospitalization at the Medical
Center, she did not make the coffee “right.” When this occurred, the coffee was thrown in her face
and she was beaten. This particular day was no different. Esther decided she “couldn’t take it
anymore” and “wanted to die.” In the early hours of February 18, 1997, she filled a 24-ounce
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styrofoam cup with antifreeze, drank it, brushed her teeth, and then went to bed. When she awoke,
shewasin abed at the Medical Center. When the prosecutor asked Esther why she failed to report
the many incidents of abuse to any medica personnel or the police officers she had encountered
during her stay a the hospital, Esther replied that she was “scared.” She had previously run away
twice, but she was returned to the Combs both times and severely punished afterward. (Esther was
unableto recall the dates that sheran avay.) Consequently, Esther believed the same thing would
happen again. Esther testified that there was no one outside of the Combs’ household to whom she
could turn for help. She recaled someone mentioning “ protective custody” while she was in the
hospital, but she did not comprehend what that meant. Approximately one year later, while living
in Georgiawith her aunt and uncle, Susan and Roger Combs, Esther decided to telephone Detective
McCauley and report what the Defendants had done to her.

Esther’ s first runaway experience involved Officer Vic Jordan, with the Brigol, Virginia
Police Department. Officer Jordan testified that on November 5, 1992, he was summoned to an
“Abco” store because afemale had reportedly locked herself in the bathroom and refused to come
out. Officer Jordan arrived at the scene and beat on the door. Someone inside the bathroom
unlocked it. When Jordan entered, he observed a young female standing in the corner, “kind of
“cowed down” and “real timid.” The female was later identified as Esther Combs. Jordan
transported her to the police department, where she was subsequently picked up by Joseph Combs.
During cross-examination, Officer Jordan read his official report of theincident which stated: “--Vic
Jordan, talked with Esther who said that she had ami sunderstanding with her parents, and that’ swhy
sheleft home.” Officer Jordan confirmed that the report was an accurate statement of what Esther
had said to him.

Esther’ s second runaway incident was reported to the police department by Joseph Combs
on September 29, 1996. It was a Sunday. When Detective Jerry Smeltzer arrived at the Emanuel
Baptist Church to investigate, Joseph told him that Esther had disappeared from the church nursery
during the evening church service. In the nursery, Smeltzer observed a large rocking chair laying
onitsside, itemsfrom alady’ s handbag strewn about, and two large “gobs’ of human hair, one on
atable and the other on the floor near the door. Smeltzer testified that Esther was|ocated in Carter
County at 4:30 a.m. the next morning and returned home. Smeltzer te ephoned the church the next
day. A malevoice answered. Smeltzer asked to speak with Esther but the man said that this was
not possible. He made two more attempts with similar fruitless results.

The State presented numerous witnesses to testify regarding their contact with the Combs
family and what they had observed concerning the family’s treatment of Esther. In this vein,
Gayland M. Oaks, 11, testified that he had known the Combsfamily for twelveyears. He met Joseph
Combsin 1981 at Hyles-Anderson College, where Joseph was“ aBibleteacher.” Gayland wasone
of his students at the time. Gayland graduated in 1985 and moved to Ohio. Some time later,
Gayland called Joseph (who wasliving in Florida) to invite him to teach aseminar on family lifein
Ohio. Instead, Joseph asked Gayland to serve as his associate pastor in Florida. Gayland accepted.
In Florida, Gayland wasresponsiblefor building amusic ministry and increasing church attendance,
among other things. His wife, Malinda, babysat the Combs children one day per week from July
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through October 1987, when Malinda became pregnant and Gayland assumed her babysitting
responsibilities. Joseph informed Gayland that only a very few people were permitted to interact
with the Combs children. Thus, he should consider it a*“great honor” to be selected.

Gaylandwatched over the Combschildren each Thursday beginning in November 1987, until
May 1988. He arrived at approximately 8:00 a.m. and stayed until somewhere between 8:00 and
10:00 p.m. Joseph told Gayland that he was only responsible for supervising the children, nothing
more, because “ Esther would take care of the food, the babies, the diapers, everything.” Gayland
testified that Esther was nine years old at the time and took care of the babies* exceptionally wdl.”
She brought them their bottles, changed their diapers, and prepared food for all of the other children;
shemade“whatever they asked for, whenever they asked forit.” Rarely did the children eat together
or at one time, and they sddom went outdoors during the day. Joseph said that he did not want the
authorities to learn that the children were not enrolled in school.

Gayland a so testified that Evangeline and Joseph Combstreated Esther differently fromthe
other children. Joseph had informed Gayland that Esther Combs’ “purposeinlifewasto beaservant
... that waswhat God had created her to be.” Consequently, the Combsweretraining her to do that.
When Joseph and Evangeline returned home on the nights that Gayland babysat, they asked him for
areport of the childrens' behavior. On those occasions that Gayland reported a child other than
Esther had committed some indiscretion, the Combswould instead punish Esther or send her to the
office. According to Joseph, the office was where the spankings took place. Joseph informed
Gayland that “it was necessary to spank achild through their rebellion . . . [which] meant to spank
them until they stopped resisting you, stopped struggling against you, stopped crying.”

Regarding Esther’s appearance, Gayland testified that she was “very frail, weak, [and]
appeared sickly.” He noticed ascar on her upper lip and another on her hand. She alwaysworelong
dresses which covered most of her body, her arms, and all of her legs. The dresses were often too
bigfor her. Shewore her hair long, with bangswhich covered most of her forehead. Her teeth were
“very bad, the worst [he] had ever seen, protruding out of her mouth and in deplorable condition.”
Joseph did not specifically explain to Gayland how Esther had received any of her injuries. He said
only that Esther was “cdumsy” and “fell alot.” Gayland testified that he never personally saw her
act clumsily or fal down, however. In addition, Esther was “the most cooperative and amiable and
pleasant of the children . . .. [I]t was not necessary to ask her to do anything. She did it without
asking.” Shewas not disobedient to Gayland and, a church, she appeared to obey her parents al so.
Gayland never saw Esther playing rough with the other children or injure herself, and he never saw
her gpart from the other members of her family. In May 1988, Gayland and his wife returned to
Ohio, after which they had no further contact with the Combs family.

MalindaOaks, wife of Gayland Oaks, al sotestified that she had performed babysitting duties
for the Combs family. During one such occasion, Malinda discovered that Esther was unable to
write her name. She was nine years old at the time. Malinda taught Esther to write her name and
also gaveher instruction on the al phabet. When Evangeline and Joseph returned homethat evening,
Esther showed them what she had written. She was “excited” about her accomplishment, but the
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Combs appeared displeased and sent her to “the office.” When asked to describe Esther’s
appearance, Malindareplied that Esther had scars around her mouth and a broken tooth. Malinda
also reported that she had never noticed Esther to be clumsy, fall frequently, or injure herself.

Kelly Rose Wood testified tha she also babysat for the Combs family while they lived in
Florida. It was during the fall of 1986, and Sarah Combs had just been born. One evening, she
observed that Esther had kicked the covers off while sleeping. Wood then noticed that the back of
Esther’ slegswere“very, very scarred.” They had“ stripesall over the back of them; some old, some
new, some very fresh, just scar upon scar upon scar . . .." Wood observed that the back of Cindy
Combs' legs were also visible, and they did not have a single mark on them. Another time, Wood
noted agouge wound on Esther’ schest. It wasa*®freshwound.” Wood aso testified that Esther did
not appear to be clumsy and she did not behave in arebellious manner. Instead, Esther was “very
quiet” and “meek.” She was a small, thin child, and the clothing she wore was very loose, baggy,
and long, so that you did not see much of her. Wood daimed tha Mr. and Mrs. Combs treated
Esther very differently from the other children, but she did not elaborate further.

Andy Steven Arnold testified that he knew the Combsfamily. Heregularly attended Sunday
and Wednesday services a EBC from the early months of 1992 until the fall of 1993. Arnold
testified that Esther always wore long dresses with long sleeves and that she did not interact with
other adults or the other children at the church. Instead, Esther was “ very withdrawn” and “kept to
herself.” When Arnold attempted to talk to her, she would not make eye contact with him, and she
only spoke when asked a direct question. Evangeine was always nearby. Arnold claimed that
“[Esther] was just never really out of Mrs. Combs' sight.” On two separate occasions, Arnold
observed that Esther wasinjured. Thefirst time, her arm was wrapped in gauze and supported by
asling. The second occasion Esther showed up for church with black eyes and bruises on her face.
Joseph Combs said that Esther “was clumsy, fdl down, things of that nature.” Evangeline Combs
gavesimilar explanations. Esther missed more church servicesthan the other children. The Combs
family usually said that she was “sick.” Arnold also testified that he delivered food to the Combs
family severd times, but he was never allowed intotheir home. Instead, he wasinstructed to set the
food on aconcrete slab at the door of the felowship hdl, knock, and then leave the premises.

Betty Atkinson testified that she played piano during the church services at EBC, beginning
inJuly 1994. Atkinson also testified that Esther wore long-sleeved clothing and rarely interacted
with anyone outside of the Combsfamily. Atkinson confirmed that Evangeline Combswas usudly
by Esther’ s side and that Esther appeared subdued, obedient, and avoided eye contact when spoken
to. Asfar as Atkinson could tell, Esther was not clumsy and she did not fall alot. Evangeline
informed Atkinson that Esther loved to serve and this was her life's purpose, but Esther was
“rebellious.” Atkinson never saw any indication of this, however. To her, Esther appeared “very
sweet . . . [and] obedient to her parents.”

David Lamar Wright atended EBC from 1982 until January 1994. Wright testified that he

became acquainted with the Combs family, including Esther, during thistime. He said that Joseph
Combs had characterized Esther as a“rebdlious child.”
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Esther Owens, a member of EBC from 1990 to 1993, testified that Esther did not interact
with other members of the church and that she did not recall ever seeing Esther without Evangeline
close by. According to Owens, Esther regularly missed church services. On some of those
occasions, Joseph Combs gave the congregation reasons for her absence, e.g., she had an accident
with her bicyde, lifted ajug of milk, et cetera. Esther looked “[r]eally, really skinny and red bad”
when Owens knew her, and she always wore long dresses with long sleeves. Joseph asked Owens
to bring food to the family on afew occasions, and he awaysinstructed her to leave it on the porch.
He said that someone would come out and pick it up later.

Similar testimony was given by numerous other members of EBS. Leona Dickens, Mary
Johnson, and DonnaSue Hensley attended EBS for forty-four years, forty-five years, and two years,
respectively. Dickens, Johnson and Hensley testified that they observed the Combs family during
church services, and all three noted obviousinjuriesto various partsof Esther’ sbody, including her
arm, eyes, and forehead. Thethreewitnesseswerealso given variousexplanations by Joseph and/or
Evangeline as to how the injuries were sustained, e.g., Esther was dumsy and fell often. None of
these witnesses had ever observed Esther fal or behave clumsily, however. The witnesses
corroborated thetestimony of previouswitnesses concerning Esther’ sstyleof dress(long length/long
sleeves) and demeanor. Specifically, they claimed that Esther was different from the other Combs
childrenin that sheappearedfrightened, quiet, and generdly did notinteract with othersor makeeye
contact during conversation. Johnson testified that instead of playing with other children, Esther
worked. The other Combs children always played. Johnson never saw them do any work. Hensley
similarly testified that the Combs children, save Esther, were allowed to do “pretty much whatever
they wanted.” Esther was responsible for taking care of young Sarah Combs and, whenever the
Combsfamily attended asocia gathering, Esther served the other membersof thefamily their meds.
On the matter of delivering food to the Combs residence, Hensley testified that she performed this
service on more than one occasion, but was never once allowed into the Combs home. Ordinarily,
shewould knock on the door and no one answered. After afew minutes, she put the food down and
left. Thelast timeshedelivered food, sheknocked, |eft thefood, and then drove around the building.
By the time she returned to the door, the food had disappeared.

Dr. Mona Gretel Harlan, aforensic pathologist, testified that she examined Esther on Apiril
4,1999, at the prosecutor’ srequest. Her examinationrevea ed thefollowing: Thescarsontheinside
of Esther’s thighs were consistent with burn wounds. The scars on Esther’s forehead were not
significant in number, but they werelayered, someasmany asthreelayersthick, indicating that some
of the newer injuries were inflicted upon existing scars. The broad scar on Esther’s forearm was
consistent with a deep wound which, for some reason, did not heal properly due to reinjury or
infection. When asked whether the cause of the scars could have been accidental trauma, Dr. Harlan
testified affirmatively with regard to Esther’ sforehead scars, especialyif theinjuriesoccurred when
shewas ayoung child. She sad that children have large, heavy heads. Thus, they are proneto tip
over when moving in aforward direction. By contrast, the wounds on Esther’ s back, thighs, and
buttocks were not consistent with either self-inflicted or accidentally-caused injuries. In her
summation, Dr. Harlan reported that the majority of Esther’ s scarswere the result of non-accidental
and non-self-inflicted trauma.
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Dr. Harlan also testified that she was unable to date the causative injuries. However, none
of the observed scars were red at the time of the exam. 1n other words, the scars had all healed as
much as was possible and none of them appeared to be the result of an injury sustained within the
past year. A careful and thorough count of the scars on Esther’ s body revealed 410 discrete scars.
Dr. Harlan gated that during her 25 years of practice, she had never before seen so many individual
scars on one person’ s body.

Dr. Henry Nicholstestified that he evaluated Esther’ sdental conditiononMay 11, 1998, and,
at that time, her front teeth were “grossly displaced” or “bucktooth exaggerated.” In Dr. Nichols
opinion, the only reasonabl e cause of the displacement would be some sort of “traumatic episode,”
i.e.,, a blow, fall, concussion, or other sort of abrupt physical force contact with the tissue. The
prosecutor asked Dr. Nicholsif he could state, within a reasonable degree of medicd certainty,
whether the condition of Esther’ s front teeth was consistent with complete displacement, followed
by reinsertion of the teeth into the gums. Dr. Nichols responded affirmatively, stating that tooth
displacement to the degree present in Esther’s mouth “just doesn’t occur in nature.” Dr. Nichols
stated that in his twenty years of practice, he had never observed an arrangement of teeth similar to
Esther’'s. Moreover, the shape of Esther’s dental arch was not the typical “U” shape, but “terribly
distorted.” The blunted appearance of the roots of Esther’s upper front teeth and the condition of
her lower jaw revealed further evidence of trauma: the top half of one of her lower incisors was
missing and acyst had formed on the root, without any sign of decay (the typical cause). With the
permission and assisance of Esther’s naturd parents, Bill and Rachel Whetstone (formerly Rachel
Garcia), Dr. Nichols treated Esther’s conditions and replaced her two upper front teeth with a
permanent bridge.

Dr. Glenda Jo Fox Ramsey, aradiologist, testified that she evaluated x-rays of Esther’ sleft
elbow and, in her opinion, the elbow appeared “abnormal.” Specifically, the distal humerus, a
portion of the long bone at the elbow, had not grown properly. The x-ray showed ahealed fracture,
caused by some sort of “trauma’ (defined by Dr. Ramsey as“aninjury, ablow tothe bonethat’ s not
anormal degree of stress’). She further testified that the appearance of the boneindiceated an injury
“consistent with being struck by an object such asa[baseball] bat” or the result of afall. Theinjury
was not consigent with the action of swinging agallon milk jug. Dr. Ramsey dso testified that x-
rays of Esther’ ssacrum (“tailbone”) reveal ed an abnormal “ acute” curvature of thebone, asif it were
“collapsed inward.” Finaly, shetestified that Esther’s “bone age” was “ddayed” by at least three
years, i.e., the development of her bones was significantly slower than her chronological age,
reporting that such “[a] delay in bone age is a common manifestation of malnutrition.”

At the conclusion of the above testimony, the State rested its case. Thereafter, Samuel
Johnson, an acquaintance of Defendant Joseph Combs, testified that he met Joseph at the Hyles-
Anderson Bible College in 1983. Johnson saw him again in Floridain 1986. At that time, Joseph
was starting the TampaBay Baptist Church. Johnson becameamember and saw the Combschildren
regularly (three to five times per week) for the following two-and-one-half years. In addition,
Johnson had stayed asaguest inthe Combs' homefor two weekswhile hewas seeking employment.
Johnson testified that their home was “very normal,” clean, and organized.
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AaronP. Welch, pastor of the Charles Towne Baptist Templein South Carolina, testified that
he met Joseph Combsin 1979. Welch was a student of Joseph’s at Hyles-Anderson Bible College
and graduated in 1982. 1n 1986, he saw Defendant again. Joseph was preparing to moveto Florida
at the time. 1n 1987, Welch arranged to have Joseph come to his church in South Carolina and
preach for him. Thereafter, Welch scheduled Joseph to preach on aregular basis, sometimes as
much astwiceayear. When thishappened, Joseph stayed for five to six days and brought hisfamily
with him. Welch found the Combs children, including Esther, to be “quiet, well-mannered kids’
who “aways dressed very neat.” He described Esther as “real sweet” and “quiet.”

Joseph Henry Esposito, apastor at Pacific Baptist Churchin LongBeach, California, testified
that Joseph Combs was one of his professors at Hyles-Anderson Bible College. In 1986, Esposito
left the college and moved with hiswifeto Clearwater, Florida, where he worked for one year asan
assistant pastor to Joseph at the TampaBay Baptist Church. When heand hiswifefirst arrived, they
were invited to live in the Combs home for two weeks until they found a place of their own.
Esposito saw the Combs children often and hiswife babysat occasionally. Esposito claimed that the
Combs' home was “beautiful” and the kids were all “normal, happy children.” During cross-
examination, Esposito testified that he had observed no scars or marks on Esther’ s body while in
Florida. Hedid recall apossiblechipinoneof her front teeth, however. When asked whether Esther
was ever rebellious, clumsy, or troublesome, Esposito replied negatively. Esposito’s wife, Mary
Jane, also gave testimony which essentially echoed her husband’ s statements.

Thomas Edward Boyle testified that he attended Hyles-Anderson Bible College from 1981
t0 1984. Joseph Combs was one of his professors. Inthefall of 1986, Boyle and hisfamily moved
to Clearwater, Florida, and joined the church that Defendant was pastoring. During the next two
years, Boyleencountered Joseph and hisfamily during church serviceson Sundaysand Wednesdays.
Boyle and his family also visited the Combs several times at their home, which he described as
“clean.” During cross-examination, Boyle said that he noticed Esther’ s front teeth were crooked,
and he did not observe any evidence of injuries or clumsy behavior.

Trent Pollack testified that he met Joseph Combs while attending Hyles-Anderson Bible
College. In 1986 or 1987, Pollack and a few other people moved to Florida to start a church.
Pollack was to be the music director, and he lived with the Combs family for approximately one
month upon hisarrival. The Combs home served as a place for meetings and the headquarters for
the new church. Pollack testified that everyone pitched in to keep the house clean. Whilein the
Combs home, Pollack did not observe any of the children being singled out for preferential
treatment. He testified that Esther participated in the home schooling process, along with the rest
of the Combs children. During cross-examination, Pollack said that he observed scarson Esther’s
handsand that he had asked Joseph Combs about them. Joseph informed him that Esther had placed
her hands into scalding water and that she appeared to have a high tolerancefor pain.

Jeffrey Arnold Coester, a pastor and part-time clothing salesmanin Illinois, testified that he

met the Combs family when he visited Bristol, Tennessee, in 1995. Coester testified that the
children, including Esther, were playing sports (basketball and baseball) at thetime. According to
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Coester, Esther wasdressed “ cool and comfortable,” the sameasthe other children. Healso reported
that the other children did not behave differently toward her, and Esther was not asked to run errands
for them. Coeder came to Bristol because he was considering joining Joseph Combs ministry.
Consequently, he wanted to learn something about the Combs family and spoke with each child
individudly for approximately ten minutes. According to Coester, Esther was “ very comfortable”
with him, “alittle bit shy, but never withdrawn.” During cross-examination, Coester testified that
he had observed scars only on Esther’s face and that he was concerned about the condition of
Esther’ steeth. Coester said that he did not move to Bristol or take the job at EBC, but he gaveno
reason for this decision.

Ruby Rhotenberry, aregularly-attending member of EBC from 1967 to 1998, testified that
she saw the Combs children at church services approximately threetimes aweek. Rhotenberry said
that thefamily, including Esther, appeared “ very friendly, happy, awayslaughing, talking, friendly.”
Rhotenberry claimed that she had “very few” private conversations with Esther, but, when she did,
Esther never reported having been mistreated or sexually abused by either Defendant. During the
trial, Rhotenberry identified elghteen photographs that she personally took of the Combs family on
various occasions. Most of the pictures showed family gatherings, with the majority of the family
present. Our review of this evidence reveds the following: Esther was smiling in all of the
photographs, and at | east ten of the pictures show Esther wearing clotheswith short sleeves. Her | eft
elbow and arm appears abnormal and thin. Scarring is apparent on at least one arm in two
photographs, and her front teeth are grossly malaligned. During cross-examination, Rhotenberry
testified that Esther was athin, frail, well-behaved girl, who was never rebellious or clumsy in her
presence.

Pauline Melvin testified that she was a member of EBC from 1981 until it closed in 1998.
Melvin met the Combs family when they came to the church in 1989, and she usually sat with the
Combs children during church services. Mevin reported that all of the children were “nice” and
“happy” and gave her hugs when they met. During cross-examination, Melvin testified that Esther
was thin, well-behaved, and obedient. In addition, Esther did not fall down frequently or appear
clumsy. Melvin aso admitted that shewas " not really close” to Esther and that she never saw much
of Esther’s skin exposed, since she usudly wore long dresses.

Elizabeth Huff and her husband, Dickie Lee Huff, started attending EBC in 1996. At trial,
Elizabeth testified that she observed the Combs children, including Esther, during church services
and that they were“all friendly” and “gave us a hug on Sunday.” In 1997, the Huffs attended a
dinner function with the Combsfamily. Esther appearedtobe*just fine,” an obedient child, and not
rebellious. Elizabeth acknowledged that she saw Esther only on Sundays. Dickie LeeHuff testified
that the Combs children, including Esther, appeared to be* very happy.” During cross-examination,
Dickie Lee admitted that he aso had very little contact with the Combs family, except on Sunday.
Dickie Lee also testified that Esther was thin and wore baggy clothing, but he daimed that she
looked no different from the other Combs children. He never observed Esther falling down or being
clumsy, and he had not observed any scars on her face or body. Dickie Lee admitted that he paid the
bond for Joseph Combs in this case.
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Hilda Jane Combs, Joseph Combs’ mother, testified that prior to 1989, she only saw her son
and his family once or twice ayear. After Joseph became the pastor at EBC, she saw the Combs
family more frequently, at least three times a week (at church services) and during visits. Mrs.
Combstestified that all thechildren seemed “ happy,” and Esther “wasawayssmiling.” Mrs. Combs
said that the children “got along fine” and played together, but Esther was a “rough littlegirl” and
liked to wrestle with the boys. Mrs. Combsfurther claimed that Esther had atemper and, “if shefelt
something wasn't right, she’ d tell you.” Consequently, Mrs. Combs professed confusion asto why
Esther would not tell her if something was wrong. Mrs. Combs was unaware that anything was
amiss until Esther |eft town. Later, Esther told her that sheleft because she was afraid of Debbie
Richmond [McCauley] and that she would be placed in an “insane asylum.”

Mrs. Combs testified that Father’s Day 1991 (the day Joseph alegedly committed the rape
in count 15) was special becauseit fell on Evangeline sbirthday. Mrs. Combssaid that the family
gathered at Mrs. Combs' housefor fried chicken after church that day and stayed until thetime came
toleavefor the evening church service at 6:00 p.m. Mrs. Combsalso testified that on Thanksgiving
Day 1993 (the day therape in count 16 was allegedly committed), the Combs family spent the day
at her house and stayed until 11:00 p.m. During cross-examination, Mrs. Combs claimed to have
no knowledge of any scarson Esther’ sbody. When asked whether Esther “ helped her family out,”
Mrs. Combs replied that she “played too much” to be helpful. Mrs. Combs described Esther as a
smiling, cheerful, obedient child who was always running from placeto place, talking to people and

keeping busy.

Theother five Combschildren, James, David, Cindy, Peter, and Sarah Combs, alsotestified.
James Jack Combs, the oldest, was the only child legdly adopted by the Combs. (David, Cindy,
Peter and Sarah werethe Combs’ natural children). Atthetime of trial, Jameswastwenty-twoyears
old. Jamestestified that during the time the Combs family lived in thefellowship hall of EBC, an
average day for the household began at approximately 6:00 am. on weekdays. On the weekends,
they started their day a little later. James claimed that he did not eat breakfast every morning but
when he did, he fixed it himself or Peter helped him. Esther never prepared his breskfast. Further,
as each Combs child finished the morning meal, that child then carried his or her own dishesto the
kitchen, where Peter, Cindy, Sarah and Esther would rinse them and place them in the dishwasher.
After the children had finished breakfast and dressed, their studies began. Evangeline and Joseph
Combs typically instructed the children for four to five hours. All the children, including Esther,
participated in the instruction. According to James, Esther was able to read and write. He had
previously observed her reading to Peter, writing in the kitchen, and performing mathematical
calculations.

At lunchtime, each of the Combschildren usually made hisor her ownlunch. Each childwas
also responsible for performing certain choresaround the home. James cared for thedogs and cats.
Esther was responsible for making her own bed and picking up her clothes. She also helped prepare
dinner and clear the table afterward. The job of making a grocery list was assigned to no one in
particular. When someonein thefamily believed something was needed, the person wrote thename
of theitem on a piece of paper attached to the refrigerator. James claimed that Esther did not have
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more choresthan therest of thefamily, and shedid not stay up until 3:00 am. to completethe chores
she did have. Asfar as James knew, no member of the family ever treated Esther as a servant or
believed that she had been born to such a station.

James testified that after the schoolwork and chores were completed, the children were
normally allowed to watch television and moviesor play video games. Thechildrenwerealso given
accessto computersfor using the Internet, playing games, and doing homework. Esther participated
inall of these activities. Thefamily had atelephone, and Esther used that too. The Combs children
recreated together outdoors. They often rode bikes or played basketball, baseball, or Frisbee in the
church parking lot or DeFriece Park, which was|ocated approximately one block away. Esther had
her own bike. The children also went shopping at the mall, out to eat, and to the movies together.
Sometimes their parents or another adult would accompany them on these outings, and sometimes
they went without adult supervision.

James testified that the Combs family ate their evening meal together and that various
members of the family took turns preparing this meal. Esther was not required to complete her
chores or serve everyone at the table before she ate, and she was given the same food as the rest of
the family. At the conclusion of the evening meal, each member of the family brought his or her
own dishesto the kitchen where Peter, Sarah, Cindy, and Esther rinsed them and placed themin the
dishwasher. Evangdine Combs did the family’ s laundry and James assisted her. Esther’s chores
did not involve the laundry. When bedtime arrived, the children all slept together in thefellowship
hall, Esther included. James never saw Esther sleeping naked or in aroom near the showers. That
room was used to store musical equipment: speakers, amplifiers, keyboard, et cetera.

According to James, punishment of the Combs children usually took theform of sometype
of restriction, either of their liberty (“grounding”) or one of their privileges (watching television, et
cetera). Esther’ ssituation was no different. Shewasnot beaten, whipped, or starved. Jamesdid see
Esther suffer injuries, however. On one occasion, he saw Esther get hit in the facewith a plastic bat
because she stood on the wrong side of the plate during a basebdl game. This resulted in a black
eye and her face was red for awhile. Another time, he saw her slip on abase and scrape her knees
ontheasphdt parkinglot. Y et another injury occurred whilethe children wereassistingtheir parents
with bringing in the groceries. Esther had been warned not to carry more than one gdlon of milk
at atime, but she did not listen. She was carrying two gallons of milk, and the door started to close
on her. In an effort to catch it, she swung the gallons and twisted her am. Evangeline Combs put
ice on the arm and placed it in adling. James testified that the rope burn on Esther’s neck was
caused by Esther herself. Esther had placed arope around her neck to pull awagon with her friend
init up and down a steep hill. Her neck became red and Evangeline told her to stop. She did not.
Eventudly, shecut her neck. Jamesal so claimed that he never saw Esther naked, and he never heard
Esther or anyone dse claim that she had been injured, beaten, or molested by ether parent. Joseph
Combs' attorney asked Jameswhether he had witnessed the specific incidentswhich gaveriseto the
charges againg the Defendants. In each case, James replied negatively.
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With regard to Esther’s attire, James claimed that no one instructed her how to dress.
Because Esther had a smaller frame than Cindy Combs, she wore Cindy’ s hand-me-down dresses.
During church services, Esther would either sit with the family or work in the nursery with other
female church members. The nursery had a door to the outside, whereby one could |eave without
passing through the sanctuary. James claimed that he was home but not awake when the family
discovered Esther ill in the bathroom in February 1997. Herecalled that she had seemed “normal”
the prior day. James and the rest of the family visited Esther in the hospital a every opportunity.
She was “really, really happy” to see Evangeline and Joseph, and she also appeared “ happy” to go
home afterward.

During cross-examination, James testified that he received his driver’s license on the 26th
or 27th of September 1997. He dso claimed that, prior to receiving his driver' slicense, he did not
drive any vehicle on any public road with one exception: the day he drove a car which he was
considering purchasng. Once licensed, James drove the other Combs children, including Esther,
to the mall and other places. Hetestified that this happened “on many occasions’ before Esther |eft
town on October 3, 1997.

Joseph David Combs, Jr., commonly known as“David” Combs, was twenty-one years old
at the time of trial and the third oldest child in the Combs family (Esther being the second oldest).
David stestimony at trial essentially paralleled that of Jamesin all material aspects. David claimed
that Esther dlept in the fellowship hall, along with the rest of the children, and that she did not sleep
naked. David also testified that after the Combs children arose at approximately 6:00 a.m., they
fixed their own breakfastsand “the girls’ (Esther, Cindy, and Sarah) cleaned up. The children were
home-schooled, every day, from approximately 7:30 am. until after noon and Esther regularly
participated. At lunchtime, their mother, Evangeline, fixed sandwiches. Esther and Cindy usually
assisted her. David stated that the evening meal wasa* special” time, which Joseph liked thefamily
to spend together. This meal was usually prepared by Evangeline alone, and the girls cleaned up.

With regard to chores, David testified that each child was assigned individual tasks to
perform. David wasresponsible for taking out the trash and vacuuming. Esther made her own bed
and helped with the cooking. She did not have more choresto do thanthe other children, and David
never heard anyone say that Esther’s “purpose” in life was to be a servant. During the children’s
leisure time, Esther enjoyed playing video games and watching television. Most frequently, the
children played basketball, baseball, and rode bikes. Esther joined them frequently, but she played
“rough.” On Friday and Saturday nights, the children frequently went tothe mall. Esther went with
them “every time.” David said that they were unaccompanied by their parents on these trips, and
James drove.

According to David, punishment usually involved “grounding.” Occasionally, David was
spanked instead or required to write “ stuff” on the chalkboard. David claimed that Esther was not
punished more severely than the other children, and she was not whipped. David recalled four
injuries suffered by Esther whilethey livedat EBC. Thefirst wasaburnthat occurredin 1994. The
children had been discussing a story they heard on the news about a child who had seriously burned
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hishand on astove. Esther told them that a stove would not burn if the hand was removed quickly
enough. As ademonstration, she placed her hand on the stove and burned it. The second injury
resulted from amishap with her bicyclein 1996. She stepped on the brakestoo hard, dlid off of the
seat, and landed on the center bar. (Shewasriding aboy’sbicycle.) Thethird injury also occurred
in1996. The children needed keyswhich werelocked inside of Joseph’soffice. Theytried to break
in through the ceiling, and Esther fell throughit. She hit her head on the bookcase and again on the
floor when shelanded. The fourth injury came about when David accidentally gave Esther a black
and blue eyewith his elbow while playing.

David testified that he had never seen Esther without clothes on and she never complained
of being molested by anyone. Similarly to James, David was asked whether he had witnessed many
of the individual incidents which gave rise to the charges against the Defendants. In each case,
Davidadsorepliednegatively. Regarding Esther’ sstyle of dress, Davidimplied that long dressesand
sleeves must have been Esther’ s choice, sincethe children were not told what to wear. David also
said that the Combs had three different telephonesin their home, and he saw Esther use them. She
also used the computers and had friends with whom she communicated via the Internet. David
claimed to have a“good relationship” with Esther.

Davidtestified that Esther appeared to be“fine” ontheday before shewashospitalized. The
next morning, however, one of the other siblings woke him up to come to the bathroom. There he
discovered Esther “ sitting on the commode and beating her head against the wall.” He picked her
up, laid her on her bed, and sent one of the other children to inform the Defendants. Later, David
moved her out to the van because the rescue people had not arrived. He estimated that they had been
waiting approximately thirty minutes, and Esther had already stopped breathing three times.
Therefore, the Combs were preparing to drive her to the hospital themselves. He also claimed that
Esther seemed “happy” to return home from the hospital.

During cross-examination, David claimed that James drove the Combs children, including
Esther, to the mall on twenty-five or thirty occasions. When asked how many times the Combs
children were dlowed to have friends over to spend the night in the EBC fellowship hall withthem,
David replied that this never happened. David also testified that on March 24, 1997, the day the
police and fire department were banging on the fellowship hal doors, he did not hear anything.
When the police and firemen finally entered, the time was 11:00 am. and it was aMonday. The
children were all still in their bedclothes and lying around, however, because everyonewasill that

day.

Cindy Combs was twenty years old at the time of trial and the fourth oldest child in the
Combs family. With regard to the children’s d egping arrangements, preparation of meals, chore
assignments, punishment, and Esther’ s frequent participation in home-schooling and playtime, her
testimony essentidly mirrored that of her older brothers, James and David. She also testified that
she had never seen Esther without clothes and that she had no knowledge regarding any abuse or
mol estation of Esther. With regard to Esther’ sinjuries, Cindy corroborated David’ stestimony that
he accidentally elbowed Esther inthe eye while playing. Another time, Cindy saw Esther get hit on
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the forehead with abat during abaseball game. Cindy was also specifically asked whether she had
witnessed the specificincidentswhich gaveriseto theindividua countsagainst the Defendants. She
replied negatively to all questions.

Cindy testified that on the evening of February 17, 1997 (the day before Esther was takento
the hospital), she and David, Esther, Peter, and Sarah al began to feel sick and went to bed.
Sometimelater, Cindy woke up and saw Esther running in the direction of thebathroom. Cindy ran
after her. Shefound Esther in the bathroom with the door shut. A few minutes later, she heard a
banging sound. Cindy woke up Peter first. Later, they woke up David, who removed Esther from
the bathroom. Cindy dialed 911. While they were waiting for emergency medical personnd to
arrive, Esther stopped breathingafew timesand began to thrasharound. Thefamily becamenervous
when the ambulance did not come quickly. They moved her to the vanfor transport to the hospital.
Shortly thereafter, the ambulance arrived.

Peter and Sarah Combs, the second youngest and the youngest of the Combs children,
regpectively, gave testimony essentially similar to that related by the three other siblings. Peter,
fifteen yearsold & the time of trial, testified that Esther was home-schooled, aong with the rest of
the children, and that Esther was ableto read and write. Peter claimed that he and Esther read books
together and that Esther wrote short stories. According to Peter, Esther slept in the same room as
the other children, she did not serve food to the rest of the family, she was not responsible for
cleaning up after meals, she wasnot ass gned more chores than any other member of the family, and
she was not considered the family servant. Peter further claimed that punishment for all of the
children consisted of “grounding.” Henever saw Esther being whipped, beaen, or starved. Esther
was alowed to do the same things the rest of the children did, to wit: she watched television and
movies, played Nintendo, talked on the telephone, went to the mall and the park, rode her bike, and
used the computer to" surf the Web.” Peter claimed that he never heard the Defendantstell her how
to dress, he never saw her unclothed, and she was not told where to sit during church services. In
fact, she sat with a number of different people. Asfor injuries, Peter said that he witnessed afew.
He saw her injure her hand in January 1997, when hot gravy or grease somehow splashed onto it
while she was removing aroast from the oven. She immediately ran to the sink and washed it off.
Later that evening, her hand was red but she claimed to be“okay.” Another injury occurred in 1994
or 1995, during one of the many baseba| gamesthe children played together. Someonethrew abat,
which hit Esther in the face. Esther also occasionally scraped her knees when she played on the
asphalt parking lot. Another time, he watched her zealously scratch mosquito bites until they bled.

Peter recalled that Esther was “very happy” on the day before she went to the hospital in
February 1997. Shealso appeared “relieved and happy” to seethe Defendantswhen they visited her.
Before she left town to stay at Sonja Meadows' house, Esther told Peter shewas “sick of Debbie
Richmond [M cCauley] coming after us, [and] coming after her. She'd seen what Debbie had done
to our family and she was just sick of it. She didn't want it.” Peter was asked whether he had
witnessed the individual incidents which gave rise to the charges against the Defendants. Peter
responded negatively to all questions.
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The youngest child, Sarah Jane Combs, gave testimony similar to Peter’s and the other
children regarding the slegping arrangements, mealtime procedures, home-schooling participation,
shared chore assignments, standard punishments, the lack of seating restrictions during church
services, and Esther’ sinvolvement in family playtime. Sarah also clamed that she never saw Esther
unclothed or punished severdly. Sherecdled only two incidentswhere Esther suffered any injuries.
Thefirst occurred in the kitchen, when Esther brokea plate which cut her arm. The second occurred
during a basebdl game, when one of their friends hit the top of Esther’s eye with abaseball bat. It
was an accident. Sarah also claimed that Esther was able to read and write. She explained that
Esther would often read to her, and Sarah observed her compose long stories and poetry.

According to Sarah, the day prior to Esther’s hospitalization in February 1997 was not
unusual. Esther seemed “happy.” Whilein the hospital, she also seemed “happy” to seethe family
when they visited. Esther never complained to Sarah that either Defendant had ever injured her.
When Sarah was asked whether she had witnessed the individual incidents which gave rise to the
charges aganst the Defendants, she replied negatively regarding all counts.

Mary Ellen Caldwell testified that she was working 7:00 p.m. to 7:00 am. asanursein the
cardiac intensive care unit at the Medical Center during Esther’s treatment in February 1997.
Caldwell questioned Esther about the numerous scars on her body. Esther responded that she “fdl
alot when [she] was little.” Caldwell recalled the visits by Esther’ s family and described them as
“very cvil, normal.” Caldwell also recalled speaking to Joseph Combs on the tel ephone when he
called to inquire about Esther’s condition. He asked Cadwell to tell Esther that “he loved her.”
During cross-examination, Caldwell testified that she observed Esther clutching her stuffed animals
and exhibiting “restless movements’ while at the Medical Center. She aso moaned loudly and
claimed to have nightmares involving her fether.

Donna Sue Tiller also worked asanurse in the Medical Center’s cardiac intensive care unit
while Esther wasapatient. She wasschedul ed to work only one day during Esther’s stay, from 7:00
p.m. to 7:00 am., and she saw Esther’s family during visitation. Tiller said that the other Combs
children were outgoing and friendly. By contrast, Esther would only speak when spoken to, and she
did not initiate conversation. At approximately 4:00 a.m., Esther woke up “whining.” She said she
was “homesick,” missed her “mama,” and wanted to go home. During her bath, Esther told Tiller
that she did most of the cooking at home because she“loved” it. Sheal so said that her siblings had
their own choresto do. During cross-examination, Tiller testified that she asked Esther about the
many scars on her body, but Esther refused to discuss them. According to Tiller, the scars on
Esther’s back and buttocks were too numerous to document.

Defendant Joseph Combstestified that heand hiswifeadopted their son, James, whenhewas
only a few days old. Shortly thereafter, Joseph and Evangeline were told they could not have
children, but they wanted additional children for James’ sake. Consequently, they decided to adopt
another child. Joseph conceded that he was familiar with the adoption process, based on his
experience with James, and that he had signed an adoption agreement with the Baptist Children’s
Home (the*Home") concerning Esther (then*baby Garcia’). Joseph acknowledgedthat aprovision
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in the fourth paragraph of the agreement stated as follows: “We agree to pay the fee of gift to the
Baptist Children’sHome to pay the costs of the Socid Services and to help defray the expenses of
the birth and care of the child.” Theterms of the fee were yet to be discussed, but it was due before
theadoption wasfinalized. The Homeallowed Joseph and Evangelineto take Esther homefor afew
months prior to signing the adoption papers. She was five months old at the time. Joseph signed
the agreement but afew months later, he became “concerned” about the terms. He sought advice
from an attorney named Charles L ee Zandstra, who informed him that he would be required to pay
the Home ten percent of hisincomefor anindefinite period of time once the adoption wasfinalized.
Joseph called the Home. Whoever answered the tel ephone (Joseph claimed to not recall the name)
told him to consider the matter further and to “take histime,” because “there was no rush.”

During histestimony, Joseph Combs was shown copies of two letters previously sent to him
by theHome. Thefirst wasdated March 31, 1978; the second, January 9, 1994. Both requested that
he send the Home a copy of the adoption decree concerning Esther. Joseph admitted doing nothing
in response to the first letter and claimed that he did not recall receiving the second. When his
attorney asked him why he never legally adopted Esther, Joseph replied that, initially, “it was fear
of financial pressure.” Since he and hiswife already had full custody, they werein “no rush.” As
the yearsrolled by, he feared that “if [they] tried to go forward at that point that [they] would lose
her.” Joseph admitted that Esther did not have a Social Security card, abirth certificate, or adrivers
license while she lived with them.

Joseph testified that the Combs family lived in Indiana for thirteen years. In 1986, they
moved to Clearwater, Florida, because Joseph wanted to start a church there. All of the Combs
children had already been born when they left Indianaexcept for Sarah, the youngest, who was born
in Florida. Their home in Florida was “very nice’: 2200 square feet, with four bedrooms, 2 1/2
bathrooms, and apool. Joseph claimed that all of the Combs children were outgoing; they frequently
stopped people onthe street to talk with them. Joseph denied that he made any attemptsto hide the
children. He also denied tha Esther was required to prepare the family’s meds. His wife,
Evangeline, performed that duty. According to Joseph, the relationship between the membersof the
Combs family was red close, and the family “did a lot together.” Joseph tried “to expose [the
children] to as many different places and things as possible,” and Esther was not treated any
differently than any other person in the family.  Joseph denied using “the office” in the Florida
home as a place to spank Esther. Rather, he claimed that the house did not have an office. The
family lived in Florida for eighteen months.

Joseph refuted the testimony of Malinda Oakes and Esther concerning Esther’ sinability to
read and write. He claimed that she knew how to do both before leaving Indiana and her taents
included creativewriting. Esther participatedin the same home-schooling program astherest of the
children. Instruction took place from 8:00 am. until approxi mately noon, Monday through Friday.
Joseph admitted that Malinda Oaks had volunteered to hel p teach the children. Joseph informed her
that thiswas not necessary, but she could possibly tutor themin some subjectsif sheliked. In sum,
he did not encourage her or strictly prohibit her from participating. Joseph also claimed that the
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testimony of RoseKelly Wood, who noticed that the back of Esther’ slegswere “very, very scarred,”
was untrue.

In 1988, the Combs family left Floridaand traveled from state to state in a“forty-five foot
fifth whedl trailer.” Joseph had received numerous invitations for extended meetings at churches
acrossthe country, and hedecided to accept them. Joseph denied giving Esther a“pink belly” during
their travelsin the trailer, or at any other time.

In April 1989, thefamily settled downin Bristol, Tennessee. Joseph assumed the pastorship
of EBC, and the Combstook up residencein thefellowship hall of the church. Accordingto Joseph,
all of the children, including Esther, slept in the fellowship hall. He claimed that Esther interacted
well with the other Combs children. She was “positive,” “cheerful,” and played with all of them.
She also played with some of the children who attended EBC and rode her bike. Esther was not
restricted as to where she did these things. With regard to chore assignments, Joseph testified that
no child was given more to do than any other child and none of them complained. Moreover, he
claimed that Esther was never told that her purpose in life was to be a servant and she was never
treated assuch. Shedid not retire at 3:00 a.m. and she was not forced out of bed at 5:00 am. Esther
watched tel evision with the other children and she was never deprived of food. Joseph testified that
Esther was not sick more than the rest of the Combs children; it only appeared that she missed more
church services because she worked in the nursery so frequently.

Regarding Esther’s two attempts to run away, Joseph gave the following explanations: The
first incident followed an argument that occurred between Joseph and hiswife. Esther overheard
the argument, misunderstood it, and then decided to take a wak. During her walk, she became
confused as to her whereabouts. She noticed alittle store on the roadway and headed for it, but she
became nervous when she saw a police car pull over. Hence, she ducked into the bathroom and
locked the door. Meanwhile, the Combs family was searching everywhere for her. Within afew
minutes of her departure, they realized she was gone. Joseph said that he was “not comfortable”
with the idea of Esther being outside becauseit was raining and rather windy that evening. When
the police reported that they had found her, Joseph picked her up. The second runaway incident
began with Esther hearing noises during her shift in the church nursery. Esther became frightened
and went outsideto investigate. Once outside, she thought someone was chasing her, so she started
running. The next thing she knew, she woke up on Highway 421. She began walking aong the
road. A pastor and hiswifefrom Mountain City picked her up and tried to help her. She would not
tell them who she was, so they turned her over to the local authorities. The Combs family learned
she had been found at approximately 3:00 or 4:00 am. the next morning and then brought her home.

Joseph testified that on February 17, 1997, the day before Esther was taken to the hospital,
the Combs children had played vigorously all day. Esther wasfine, but tired. When evening came,
some of the children did not feel well. Everyonewent to bed. The next morning, David alerted he
and Evangeline that Esther was having “some kind of seizure or something.” She was in the
bathroom, “kinda jerking around.” Cindy dialed 911. When it appeared as though she stopped
breathing afew times, and the emergency personnel had not arrived, Joseph was afraid she would

-31-



die any second. The ambulance finally arrived, however, and transported her to the hospital. The
rest of the family followed in acar.

The following morning, Detective Debbie Richmond-McCauley guestioned Joseph in an
attempt to determine how Esther had become sick. Joseph testified that McCauley’s questions
concerned only Esther’s then-present condition. She did not ask him about the scars on Esther’s
body and Joseph never told her that Esther was*® clumsy” and “fell alot.” Healso denied that hewas
ever asked to give or sign astatement. Joseph claimed that he visited Esther in the hospital at every
opportunity and that heand Esther had a* close” relationship. They discussed many personal matters
and he loved her. He thought that she also loved him. Consequently, he was “ bewildered” by the
accusations against him.

Joseph recalled when the Bristol Fire Department cameto the EBC fellowship hall in March
1997. A day or two later, Cindy, Peter and Sarah Combs (the minor children) were removed from
the custody of the Combsfor approximately oneyear. In June1997, thefamily moved to aplacejust
outside of Bristal. In October 1997, Esther left town. She stayed with Sonja Meadows for a short
time, and then moved to South Carolina. There, she stayed with Reverend Carpenter’s family.
Joseph testified that he was present when Esther |eft town. He claimed that Esther was*“ scared” and
“frustrated” by the police driving by the Combs residence and the unfamiliar people dropping by
their home. Esther knew that Joseph had been summoned to go to court. She wanted to leave the
area and asked him to assist her. Joseph agreed to do so.

Following the hearing on October 3, 1997, the Chancery Court for Sullivan County at Bristol,
Tennessee, i ssued thefoll owingcourt order whichwasread into evidenceduring Joseph’ stesti mony:

Upon Petitioner’ smotionfor physical and psychiatric examinationsand appointment
of guardian ad litem, brought on notice for hearing on October 3rd, 1997, before the
Honorable Richard E. Ladd, Respondent did not appear. Respondent’s caretaker,
Joseph Combs, appeared and testified that after living withhim for over nineteen (19)
years, Respondent suddenly left without her [sic] of her plans or whereabouts some
time prior to the service of the instant petition on August the 4th, 1997. Although
Mr. Combstestified that Respondent, Esther Combs, has called him on thetelephone
sinceand has gppeared in his Churchaudience, he has never informed her of thiscase
and has no idea whatsoever as to her present whereabouts.

Joseph admitted that he had knowledge of Esther’ s whereabouts at the time of the hearing
and that his statement to the contrary was untrue. However, Esther’ sattorney had informed her that
she was under no duty to appear. Thus, what she did was her choice, and she chose to leave town.
She was no longer a minor, and Joseph was not her caretaker. To avoid doing anything illegal,
Joseph had asked for advice from three different atorneys on this matter. (He did not testify
regarding the substance of such advice.) Joseph said that he and Esther kept in touch via cellular
telephone, but he did not see her again until shetestified at trial.
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Concerning the charge of especially aggravated kidnapping (count 1), Joseph testified that
he never confined Esther by adisplay of deadly weapons and that he never observed Evangeline do
so. The Combs household had three working tel ephones, and thedoorsto their residence al locked
from theinside, not the outside. In other words, it was not possible to prohibit anyone from exiting
the Combs residence by locking the doors. Further, Joseph testified that in the period of time from
April 30, 1990 to October 3, 1997, heand Evangelinetook frequent trips, during which the children
were left at home without adult supervision. Even when the Defendants were home, the children
were al alowed to come and go as they pleased, within the normal parameters typically allowed
children. Esther never declared adesire to leave home, and, when her hospitalization and the two
runaway incidents were over, she had returned home voluntarily.

With regard to count 2, which alleged that Joseph choked Esther with a rope sometime
between June 1, 1996 and September 1, 1996, Joseph testified that the charge was untrue.
Specificdly, Joseph claimed that on March 26, 1996, he underwent surgery to replace the aortic
valvein hisheart. Asaresult, hewasincapacitated for aperiod of timethereafter, e.g., hecould not
preach or drivefor months, and he often felt dizzy and sick. Full recovery took approximately one
and one-half years. In sum, he asserted that the operation left him so physically weak that he could
not have committed this crime.

With regard to count 15, alleging that Joseph raped Esther on June 16, 1991, Joseph testified
that thefamily spent the entireday eating fried chicken a his mother’ shouse. They returned home
in time for the evening service at church. On November 25, 1993, the day Joseph allegedly
committed the crime of rape in count 16, the Combs family had again spent the entire day at his
mother’ shouse. It was Thanksgiving Day, and the family did not return home until approximately
midnight.

Joseph al so denied committing the crimesin the other countsagainst him. Joseph’ sattorney
showed him aphotograph of four items (Exhibit 178): an umbrellawith some of the spokesexposed,
apiece of wood, acoiled metal wire, and apiece of metal (resembling abent curtainrod). Theitems
were discovered by the police investigators at the EBC fellowship hall after the Combs' departure.
Joseph denied using the items to beat or whip Esther. Joseph also denied using Esther’s head to
make the hole in his office wall, as shown in the photograph numbered Exhibit 174. Joseph then
repudiated Esther’s other allegations, to wit: he claimed he did not beat her black and blue with a
water hose as punishment for running away; he did not ever give her ablack eye; he was unfamiliar
withthe“normal position” she had claimed to assumeduring beatings; he did not requirethat Esther
wear certain types of apparel; he did not force her to wear her har in any particular style; powder
was never placed in front of the door to Esther’ sroom; the condition of Esther’s front teeth wasthe
result of a fall, rather than the colliding of her face with a wall; and he did not treat her any
differently than the other Combs children. In addition, Joseph said he never observed his wife,
Evangeline, behave as described by Esther during her testimony.

During cross-examination, Joseph denied that he responded, “What marks?’ when Dr.
Gerlock asked him about the scars on Esther’ sbody. He also denied saying, “ Shefallsalot,” when
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guestioned further. Joseph said that he did not recall meeting Dr. Gerlock. He also did not recdl
talking with Susan Early, who previously testified that Joseph had refused to respond to questions
about the origin of Esther’ sscars. Joseph explained that he quit answering all questionsafter talking
with Detective M cCauley. Joseph denied telling Dr. Stiefel that Esther had never been to a hospital
or to see adoctor, because thiswas not atrue statement. He also refuted the testimony of Gayland
Oaks, which stated that Joseph had said “it was necessary to spank [achild] through their rebellion
until they stop resisting and crying.” In addition, Joseph disclaimed making the following
statements: (1) God had created Esther to be a servant and he was training her to do so; (2) Esther
was clumsy and fell alot; (3) it was Esther’ sresponsibility to care for the younger children; and (4)
he had never seen scars on Esther before. Joseph also claimed that the testimony of Arnold, Owens,
and Hensley, concerning food deliveries to the Combs family, was untrue.

Joseph admitted that the Defendants' failure to legdly adopt Esther prohibited her from
obtaining both a Social Security number and any type of job which required one. Joseph also
testified that he did not have Esther “taken” anywhere, when sheleft town in October 1997. Instead,
aman named Ricky Martin “took her somewhere and she ended up at Sonja Meadows' [home].”
Joseph claimed that the record of what was said during the hearing, as reflected by Judge Ladd’'s
order, wasinaccurate. Accordingto Joseph, histestimony on October 3, 1997, stated that “ hewasn’t
surewhere shewas and [ he] had reason to know or to believe that [he] knew where shewas.” Next,
Joseph stated that he was asked only whether he had informed Esther about the subpoena, and then
he admitted that he was “fairly confident that she was[with SonjaMeadows]” at that time. Heaso
admitted arranging Esther’ s transportation to South Carolina. He said he did this because he loved
her and she needed his help.

Also during cross-examination, Joseph was shown sixteen photos of the numerous scars
covering Esther’s body. For each photograph, the prosecutor asked whether he could give any
explanation as to the cause of the scar. Joseph claimed to have knowledge regarding only three
scars: ascar on Esther’ sleft arm was caused when she broke aplate; a scar on her right eyebrow was
caused when she was hit with abaseball bat while playingagame; and another on her forehead was
probably caused when she ran into the television or fell in gravel, he was not certain. Asfor the
scars on her shoulder, lower back, arms, hands, buttocks, and thighs, Joseph claimed to have no
knowl edge of their presence or their origin. Regarding the photographs of places normally covered
by Esther’s clothing, Joseph testified that he could have no knowledge concerning these injuries
since he had never seen her unclothed.

Evangeline Combs did not testify. Following the testimony of Joseph Combs, both
Defendantsrested their cases. Asrebuttal proof, the State called Ricky Dde Martin, who testified
that he never transported Esther from Bristol to the residence of Sonja Meadows. During cross-
examination, he stated that Esther had never even been in his vehicle. Sonja Meadows then
corroborated Martin’'s statement that he did not drive Esther to her house.

Jenny Smeltzer, thedirector of the 911 Dispatch Unit in Bristol, Tennessee, testified that the
911 sysem is capable of accurately recording the exact time acall isreceived and the precise time
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the 911 emergency personnel first arrive at the scene. Inthiscase, the 911 dispatch recordsreflected
thefollowing: a911 call wasreceived from EBC at 11:00:18 a.m.; a second call wasreceived from
the same location at 11:04:28 am.; the first officer or medica technician arrived at the scene at
11:04:24 am.; and the ambulance arrived at 11:09:31. The ambulance arrived nine minutes and
thirteen seconds after thefirst 911 call was received by the 911 Dispatch Unit.

To rebut the testimony of defensewitness Samuel Johnson (who claimed the Combs family
home was “normal”), the State presented the testimony of Franklin C. McCauley, Jr., a Specia
Agent, Criminal Investigator with the Tennessee Bureau of Investigation. Agent McCauley said that
he had a telephone conversation with Samuel Johnson in connection with Esther’s case, during
which Johnson informed him that the Combs children were very quiet and did not interminglewith
the other kids. Moreover, Esther did not even intermingle with the other children in the family.
Johnson informed Agent M cCauley that he never really spoke to the children or had the opportunity
to get close to them.

Prior to charging thejury, thetrid court heard arguments by both partiesconcerning various
motions, including a motion to dismiss counts 3 through 6 on the ground that the charges were
barred by the statute of limitations. (Count 3 charged both Defendants with aggravated assault;
count 4 charged Evangeline with aggravated assault; and counts 5 and 6 charged Evangeline with
assault.) Following the hearing, thetrial court dismissed counts 3 through 6 as barred by the statute
of limitationsand i nstructed thejury concerning theremaining charges. After somedeliberation, the
jury convicted Defendant Evangdine Combs of one count of especially aggravated kidnapping and
four counts of aggravated child abuse. The jury found her not guilty of one count of aggravated
assault. Defendant Joseph Combs was convicted of one count each of especidly aggravated
kidnapping, aggravated assault, aggravated perjury, and aggravated rape, in addition to seven counts
of rape. Following a sentencing hearing, Evangeline Combs received a sentence of 65 years, and
Joseph Combs received an effective sentence of 114 years.

ANALYSIS
I. Voir Dire Proceedings

Both Defendants contend that the trial court committed errors during the voir dire
examination of two prospective jurors. Specifically, the Defendants argue that the examination of
Hunter Jones reveaed that he would be unable to render an impartial verdict. Accordingly, the
Defendants assert that Jones should have been excused “for cause,” and the trial court abused its
discretion by refusing to do so. The Defendants also contend that the trial court limited the scope
of the Defendants questions with regard to whether a prospective juror, Misty Bishop, harbored
“suspicionsof guilt.” The Defendantsmaintainthat thislimitation wasimproper becauseit criticaly
impaired their attorneys’ ability to uncover juror bias. To summarize, the Defendants argue that
these errors require reversal of the judgments in this case because they effectively denied the
Defendants their constitutional right to afair and impartial jury. We disagree.
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Theultimategoal of voir direisto seethat jurorsare competent, unbiased, andimpartial, and
the decision of how to conduct voir dire of prospective jurors rests within the sound discretion of
thetrial court. Statev. Harris, 839 S.W.2d 54, 65 (Tenn. 1992); Statev. Simon, 635 S.W.2d 498,
508 (Tenn. 1982). Thetrial judge’s actionsin the conduct of voir direwill not be disturbed unless
thereisan abuse of that discretion. Statev. Irick, 762 S\W.2d 121, 125 (Tenn. 1988). The Sixth and
Fourteenth Amendments unquestionably guarantee a defendant the right to an impartial jury. See
Wainwright v. Witt, 469 U.S. 412, 105 S. Ct. 844, 83 L. Ed. 2d 841 (1985). The processof voir dire
and the defendant’s use of peremptory challenges is one means to achieve that end. Ro0ss v.
Oklahoma, 487 U.S. 81, 88, 108 S. Ct. 2273, 2278, 101 L. Ed. 2d 80 (1988).

The trial court has wide discretion in ruling upon the qualifications of a juror. State v.
Kilburn, 782 S.W.2d 199, 203 (Tenn. Crim. App. 1989). When thetria court erroneously refuses
to excuse ajuror for cause, the error is harmless unless the jury that heard the case was not fair and
impartid. Statev. Thompson, 768 S.W.2d 239, 246 (Tenn. 1989). Itiswell-settled that adefendant
who disagrees with atrial court’s ruling on juror challenges “for cause” must, in order to preserve
the claim that the ruling deprived him of afair tria, first utilize such peremptory challenges as he
has available to remove the jurors. State v. Howell, 868 SW.2d 238, 248 (Tenn. 1993). Thetria
court’ sfailureto properly exclude ajuror for causeisgroundsfor reversal only if the defendant has
exhausted all of his peremptory challenges and an incompetent juror isthen forced upon him. Ross,
487 U.S. at 89, 108 S. Ct. at 2279; Statev. Jones, 789 SW.2d 545, 549 (Tenn. 1990). Intheir briefs,
both Defendants clam that they had utilized all peremptory chalenges prior to the voir dire
examinations of the jurorsinissue. The record does not indicate otherwise, and the State does not
dispute their claimin its brief.

A. Failureto Excuse Hunter Jonesfor Cause

The Defendants contend that Hunter Jones should have been excused “for cause” because
the voir dire examination revealed that (1) Joneswas “intricately related” to numerous prosecution
witnesses through professonal and persona relationships, and (2) his employment in an
administrative position with Wellmont Health Systems gave him pre-trial exposure to information
about the trial. The Defendants maintain that both circumstances clearly affected his judgment,
thereby rendering him unable to deliver afair and impartial verdict.

Therecord reflects that Hunter Jones, aregistered nurse, was al so employed as the Director
of Education and Development Services at Wellmont Health System. His duties included setting
up continuing education programsfor nurses and other health care professionals. Jones stated that,
in this capacity, he had met or instructed various witnesses whose names were on the State’'s
potential witness list. (Two of the witnesses known to Jones did, in fact, testify: Susan Early and
Elizabeth Owen Cribb.) During voir dire, the attorney for Joseph Combs asked Jones whether he
might consider the testimony of those witnesses whom he knew to be more credible than that of the
other witnesses. Jones responded, “No, not necessarily.” Jones claimed that he knew three of the
possiblewitnesses (TeresaBott, Susan Early, and Elizabeth Cribb) “fairly well.” Hehad worked as
adirect supervisor over Bott for two and one-half years, but they did not socialize; Early was the
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social worker assigned to hiswife’ s case, and they had worked on various committeestogether; and
Cribb had served on acommittee with him. Jones stated that he had not discussed the case with any
of these women and none of them knew he had been called as a potential juror. Jones said that he
had a“ pretty dose personal relationship” with Early, but he claimed that this would not cause him
to give her testimony additional weight. With regard to any pre-trial knowledge of the case, Jones
testified that the upcoming Combstrial was discussed during a management meeting: management
had instructed the department heads to remind their staff that thetrial was pending, that some of the
staff would be witnesses, and that they were not to discuss the case with anyone.

At the conclusion of Jones' voir dire examination, the attorneysfor both Defendants moved
to dismissJones “for cause.” Asjustification for dismissd, the attorneys argued that Jones worked
for the same employer as some of the State’ s witnesses and that he was tied too closely to them,
especidly Early. The tria judge denied the motion, stating that Jones was “very specific that he
could not overstep any bounds.”

Intheir briefs, the Defendants cite Rule 24(b)(2) of Tennessee’ sRulesof Criminal Procedure,
which provides that any party may challenge a prospective juror for causeif

Theprospectivejuror’ sexposureto potentidly prejudicial information makes
the person unacceptable asajuror. Both the degree of exposure and the prospective
juror’s testimony as to his or her state of mind shall be considered in determining
acceptability. A prospective juror who states that he or she will be unable to
overcome preconceptionsshall be subject to challengefor cause no matter how slight
the exposure. |If the prospectivejuror has seen or heard and remembersinformation
that will be developed in the course of trial, or that may beinadmissible but isnot so
prejudicial asto create asubstantial risk that hisor her judgment will be affected, the
prospective juror’s acceptability shall depend on whether the testimony as to
impartiality isbelieved. If the prospectivejuror admitsto having formed an opinion,
he or she shall be subject to challenge for cause unless the examination shows
unequivocally that the prospective juror can be impartial.

(Emphasis added.)

Withregardto Jones pre-trial knowledge of information relating to the Combs case, wefind
the degree of exposure minimal. The defense atorneys’ guestions on this matter were cursory and
the details regarding his knowledge remained essentially undeveloped. Therecord only showsthat
a management meeting was held, which resulted in an admonition to the staff to refrain from
discussing the case. Jones was not asked precisely what he heard or from whom he heard it.

According to Rule 24(b)(2), “the prospective juror’ stestimony asto hisor her state of mind
shall be considered in determining acceptability.” Thetrial judgefound that Joneswas* very specific
that he could not overstep any bounds.” We have discovered nothinginthe record which castsdoubt
on the trial court’s conclusion. The record is also devoid of any indication that Jones' personal
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and/or professional affiliationswiththe State’ switnesseswould affect hisjudgment so that hewould
be unable to render afair and impartial verdict in thiscase. The Defendants argue that the medical
personnel of Wellmont Health Systems comprised a significant portion of the State s witnesses.
That may be so. However, Jones knew only Early and Cribb, and the testimony of neither witness
was conclusive on any issue at trial. Both testified as to the appearance of scars on Esther’s body,
evidence which was substantiated by photographs and the testimony of numerous other witnesses.
Inaddition, Early testified that the Defendants were not forthcoming with information regarding the
origin of Esther’s scars, but that Evangeine subsequently informed Early that Esther “fell alot and
was clumsy.” Again, thistestimony was similar in content to that of other witnesses.

B. Limitationson the Scope of Voir Dire

The Defendants also contend that the trial court placed limitations on the scope of their
guestions during voir dire, which prevented them from achieving the well-established gods of this
process and also rendered their trial fundamentally unfair. We reject both arguments.

According to the record, Misty Bishop revealed during voir direthat she had been exposed
to somepre-trial publicity viaprior conversationswith people at work. She claimed that shedid not
recall hearing anything about the case on the news and that she had not read the newspaper, but
acknowledged that variousco-workers had expressed their opinionsto her regarding the Defendants’
guilt. Thetrial judge asked Bishop whether shehad formed an opinion herself. Shereplied, “I don’t
know that | have enough information. They just told me what they had heard, so | redlly don’t
know.” Thetrial judge followed with a pointed question: “[A]saresult of talking with these other
people, these people you work with or anywhere e se of any information, did you, yourself, form or
express any opinion as to the innocence or guilt of either Mr. Joseph Combs or Mrs. Evangeline
Combs?’ Bishop replied that what she had heard from her co-workers sounded “bad,” but she had
not “heard from any reputable forum other than this person at work.” Consequently, she could not
say that she had “ actually formed astrong opinion about it because [ she had] not heard any real facts
about it.” Following afew morebrief questions, Bishop concluded that she had not “heard enough
toreally form an opinion.” Thetrial judge explained to Bishop that one of his dutieswasto ensure
“an absolutely even playing field,” and then he asked her the following question: “[I]f you were
selected as ajuror and | instructed you that you could not consider any outside information, T.V.,
comments of friends or family, that type of thing . . . . [c]ould you, without doubt, follow that
instruction. . . and not consider anything except the evidencethat comesinat trial?” Bishop replied,
“Yes”

Next, Joseph Combs’ attorney questioned Bishop whether she had a “suspicion” that the
Defendantswere guilty. Again, Bishop stated that she did not have enough information to form an
opinion. The attorney then asked whether some degree of evidencewas required “to do away with
what [the co-worker] told [her]” and whether the Defendants “would have to prove something to
[her].” Bishop responded that shewould need evidence“to seeboth sides.” Thereafter, the attorney
representing Evangeline Combs asked Bishop similar questions, including whether theinformation
she previoudy received had raised asuspicion of guiltin her mind. Bishop replied affirmatively:
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asuspicion of guilt had beenraised. The attorney then asked whether it wasfair to state that, since
she had this* suspicion,” she was “going to need to hear something from [the Defendants] to prove
they’reinnocent.” Bishop replied that this was “probably afair statement.”

The following colloquy then transpired between Bishop and the trial judge:

[THE COURT]: All right. Let me ask you this, Ms. Bishop.

[BISHOP]: Yes, Sir.

[THE COURT]: A defendant, in any criminal case, is not required to prove anything.

[BISHOP]: Yes.

[THE COURT]: They have no burden in the case. The burden is always upon the State to
prove guilt beyond a reasonable doubt. And this burden of the State, it goes
to each and every element required to make up the offense and ajuror must
grant the presumption of innocence to any defendant on trial. Now, can you
do that?

[BISHOP]: | believe so.

[THE COURT]: All right. Now, thereason | asked you that you had indicated you might not
have known that standard, but you say you believe so. Isthere any question
about it? If thereis, just --

[BISHOP]: | don’t--1 don’t think that | would have aproblem doingthat. Likel said I’ ve
not heard any information from areputabl e sourceto tell me the detail s about
exactly what happened or exactly what went on and | heard this from a co-
worker and I've not heard it from the news. . . . Asfar as believing they're
innocent until proven guilty, | believel can--1 could say that.

[THE COURT]: Could you tell meyou would require the State to do that? To provethe guilt
beyond a reasonable doubt.

[BISHOP: Right.

[THE COURT]: If they failed to do so, would you acquit the defendants?

[BISHOP: Yes.

Immediately thereafter, the attorneys for both sides argued that Bishop should be excused
“for cause,” based upon her admission that she had a*“ suspicion of guilt” which must be“overcome
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by evidence.” In denying the attorneys’ request, the trial judge inferred tha Bishop’s equivocal
answers on the issue of suspicion were aresult of the way the attorneys guestions were phrased.
He then made the following comment:

Now, the question that you feel any suspicion, well, I’ m sure, probably, I--1 think any
damnfool sitting on ajury isgoingto feel some suspicion. Thefact that somebody’s
charged. But the point is how is this going to hurt them, in their deliberations, or
them to function or do their duty.

Following areview of the record, it appears to this Court that Bishop was clearly reluctant
to form an opinion without sufficient information and that the equivocal nature of Bishop's
responses to questions regarding her own “suspicions of guilt” may have been begged by the
questions put to her. Questions designed or framed to elicit answerswhich suggest impartiality are
disapproved of by the Advisory Commission. See Tenn. R. Crim. P. 24, Advisory Commission
Comments. In any event, the critical issue is not whether or not a prospective juror harbors a
scintilla of suspicion, but “whether the juror’s views would ‘prevent or substantially impair the
performance of his[or her] duties as ajuror in accordance with his[or her] oath.’” Wainwright v.
Witt, 469 U.S. 412, 424, 105 S. Ct. 844, 852, 83 L. Ed. 2d 841 (1985) (this standard does not require
that ajuror’s bias be proved with “unmistakable clarity”). Therecord indicatesthat after the issue
of “suspicion” was raised, the trial judge informed Bishop of the legal standards involved and the
presumption of innocence due a defendant. The trial judge then questioned Bishop further and,
thereafter, was satisfied that Bishop would be capable of fulfilling therole of an impartid juror in
thiscase. Thetrial court’ sdeterminations concerning the fitness and credibility of a potential juror
areaccorded great deference. 1d. at 426, 105 S.Ct. at 853 (“ deference must be paid to thetrial judge
who sees and hearsthe jurors’); State v. Keen, 31 S.W.3d 196, 228 (Tenn. 2000) (because thetrial
court has the opportunity to observe the demeanor of prospective jurors and, thus, evaluate their
credibility, its findings are accorded great deference and shall not be set aside unless dearly
erroneous). We find no abuse of discretion by thetrial court in this matter.

With regard to the Defendants’ argument that the trial judge improperly limited the scope of
their questions during voir dire, we cannot find any statement by thetrial judgein the record which
could be construed to affirmatively restrict or “limit the scope” of the attorneys questions.
Moreover, neither Defendant has cited any specific circumstance where the trial judge’s “ruling”
unduly circumscribed their ability to uncover bias. Asfor the ultimate goal of voir dire--to impanel
jurors who are competent, unbiased, and impartial--we do not find it unsatisfied here.

In summary, we concludethat thetrial court did not abuseitsdiscretionin refusing to excuse
either Hunter Jones or Misty Bishop for cause. “Jurors need not be totally ignorant of the facts of
the case on which they sit, and may sit on a case even if they have formed an opinion on the merits
of the case, if they are able to set aside that opinion and render a verdict based on the evidence
presented in court.” State v. Sammons, 656 S.W.2d 862, 869 (Tenn. Crim. App. 1982); see also
Murphy v. Florida, 421 S. Ct. 794, 799-800, 95 S. Ct. 2031, 2035-36, 44 L. Ed. 2d 589 (1975); Irvin
v. Dowd, 366 U.S. 717, 722-23, 81 S. Ct. 1639, 1642-43, 6 L. Ed. 2d 751 (1961); Adamsv. State,
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563 S.W.2d 804, 807 (Tenn. 1978). The determination of impartiality is a matter within the
discretion of the trial court, Sammons, 656 S.W.2d a 869, which may be overturned only in cases
of “manifest error.” Patton v. Y ount, 467 U.S. 1025, 1031, 104 S. Ct. 2885, 2889, 81 L. Ed. 2d 847
(1984). Sincewe are unpersuaded that neither Bishop nor Jones was incapable of delivering afar
and impartial verdict, we also find no reversible error. The Defendants are not entitled to relief on
thisissue.

[1. Amendment of the Presentment

The Defendants contend that thetrial court erred by allowing a non-consensual amendment
to count 1 of the presentment, charging both Defendants with especially aggravated kidnapping,
because the amendment alleged a different offense than that in the original presentment.
Specificdly, the Defendants assert that the amendment changed certain essential elements of the
offenseand al so removed defenseswhich weretheretofore availableto them. Asaresult, they argue
that their substantial rights were affected, in direct contravention of Rule 7(b) of Tennessee sRules
of Criminal Procedure, and that the State’s failure to seek grand jury review of the “material
variance” created by said amendment also violated their constitutional rights. We disagree.

According to the record, count 1 of the original presentment charged both Defendants with
committing the offense of especially aggravated kidnapping, Tenn. Code Ann. § 39-13-305, between
November 16, 1989 and October 3, 1997. However, on the date that the offense allegedly
commenced, November 16, 1989, the crime of especidly aggravated kidnapping did not yet exist.
Instead, the offense in issue would have been defined in the applicable satute as aggravated
kidnapping, which provided as follows:

A person is guilty of aggravated kidnapping who unlawfully removes or confines
another:

(1) To hold for ransom or reward, or as ashield or hostage;

(2) To facilitate commission of any felony or flight thereafter;

(3) Toinflict serious bodily injury on or to terrorize the victim or another;

(4) Tointerfere with the performance of any governmental function; or

(5) While armed with a deadly weapon.

Tenn. Code Ann. 8 39-13-301(a) (Supp. 1989). Subsection (b) of that statute designated aggravated
kidnappingasaClassA felony. Effective April 30, 1990, the statute defining aggravated kidnapping
was amended and the separate offense of especially aggravated kidnapping was creaed, which is
currently defined as follows:

Especidly aggravated kidnapping is false imprisonment, as defined in § 39-13-302
[i.e., the knowing removal or confinement of another unlawfully so as to interfere
substantidly with the other’s liberty]:

(1) Accomplished with a deadly weapon or by display of any article used or
fashioned to lead the victim to reasonably believe it to be a deadly weapon;
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(2) Where the victim was under the age of thirteen (13) at the time of the removal or
confinement;

(3) Committed to hold the victim for ransom or reward, or asashield or hostage; or
(4) Where the victim suffers serious bodily injury.

Tenn. Code Ann. § 39-13-305(a) (1997). Subsection (b)(1) of this statute designates especially
aggravated kidnapping as a Class A felony. Aggravated kidnapping is now a Class B felony. See
Tenn. Code Ann. 8§ 39-13-304(b)(1) (1997).

During a motions hearing on February 3, 2000, the trial court heard arguments from the
Defendants and the State concerning the fact that the time of the offense alleged in count 1
overlapped two different statutes. The State proposed to eliminate the problem in the following
manner: (1) amend the offense commencement date in the presentment from November 16, 1989,
to April 30, 1990, which would movethe entire course of conduct of the continuing offenseinto the
purview of the current statute; (2) delete the language “to terrorize thevictim,” which did not exist
in the current statute, (3) delete the reference to the victim's age at the time of the offense, an
element under the current statute only, and (4) changethe cite referencein the presentment to reflect
the current statute code number: Tenn. Code Ann. § 39-13-305. At the conclusion of the hearing,
thetrial court permitted the State to amend count 1, over the objection of both Defendants. Thetrial
court’s order, filed February 7, 2000, stated its findings in this matter as follows: the statutory
language in the presentment and the two statutes involved is concurrent, in that they all describe a
ClassA felony; theamendment did not enlarge the time frame of the offense; theamendment del eted
one aggravating circumstance, i.e., the age of the victim, from the presentment; and the language in
the original presentment clearly described the offense of especially aggravated kidnapping.
Accordingly, the court found that “no substantial right of the defendants would be prejudiced” by
the amendment, citing Tenn. R. Crim. P. 7(b).

Rule7(b) of Tennessee’ sRulesof Criminal Procedure, entitled “ Amendmentsof | ndictments,
Presentments and Informations,” provides the following:

An indictment, presentment or information may be amended in all cases with the
consent of thedefendant. 1f no additional or different offenseisthereby charged and
no substantial rightsof the defendant are thereby prejudiced, the court may permit an
amendment without the defendant’ s consent before jeopardy attaches.

The amendment of count 1 in this case did not effectively charge the Defendants with an
additional or different offense than that in the original presentment. The deletion of the phrase
concerning “terrorization” of the victim had no substantive effect on the charge. Asshown above,
the former statute contained the language “[t]o inflict serious bodily injury on or to terrorize the
victim or another.” Tenn. Code Ann. § 39-13-301 (Supp. 1989). Clearly, this element may be
proven by terrorization of thevictimor seriousbodily injury, becausethetwo possible circumstances
are connected by the digunctive term “or.” Serious bodily injury is an element of both the former
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and the latter statutes. Hence, deletion of the phrase concerning terrorization is of no consequence
In this particular case, since serious bodily injury was also dleged in the original presentment.

The Defendants also argue that changing the date of the commencement of the offensein
count 1 from November 16, 1989 to April 30, 1990 removed certain defenses which would have
been available to them under the former statute. However, their argument is based on an assertion
that they can provethey did not terrorize the victim, and we have concluded that whether they can
prove this or not isimmaterial, for the reasons given above.

The Defendants a so contend that the State’ s del etion of the reference to the victim’s age at
the time of the offense prejudiced their case by making unavailable a previously viable defense.
They assert that the confinement of Esther was not unlawful dueto their status as “foster parents’
whileshewasunder the age of thirteen. Inthisargument, Defendantsrely on the statutory definition
of “unlawful,” which states the following:

“Unlawful” means, with respect to removal or confinement, one which is
accomplished by force, threat or fraud, or, in the case of a person who is under the
age of thirteen (13) or incompetent, accomplished without the consent of a parent,
guardian or other person responsible for the general supervision of the minor’s or
incompetent’ s welfare.

Tenn. Code Ann. 8 39-13-301(1997) (this definition is identical in all material aspects to the
definition contained in the former statute. See Tenn. Code Ann. § 39-13-301(b) (1989)).
Apparently, the Defendants believe that the removal or confinement of Esther was, arguably, not
“unlawful” because it was clearly accomplished with their consent, as* other person[s] responsible
for thegeneral supervision of [her] welfare.” 1d. Onceagain, we notethe presence of thedisjunctive
term“or.” A plainreading of the statutereveal sthat removal or confinement by force, threat or fraud
remains unlawful, even if accomplished with the consent of a parent, guardian or other person
entrusted with the minor’s care. Moreover, we further note that Esther turned thirteen years of age
on November 16, 1990. Amending the presentment to read April 30, 1990, rather than November
16, 1989, merely reduces thevictim’ salleged period of confinement while under the age of thirteen
from oneyear to gpproximatdy sx and one-half months, areduction of five months and two weeks.
Any “defense” arguably available under the old statute would remain not only viable but necessary
under the amended presentment, since the presentment as amended only reduced the period of time
Esther was confined while under thirteen years of age--it did not eliminateit. Nor did it change the
fact that, after Esther turned thirteen, the alleged confinement continued for more than six yearsand
ten months. See Statev. Legg, 9 SW.3d 111, 117 (Tenn. 1999) (“an act of removal or confinement
doesnot end merely upon theinitial restraint, and adefendant continuesto commit thecrime at every
moment the victim'’ sliberty istaken”). Inany event, reducing the period of time in the presentment
for the continuing offense of especially aggravated kidnapping did not charge any additional or
different offense. Moreover, no substantial rights of either Defendant wereprejudiced. Thus, Rule
7(b) permits the court to alow an amendment without a defendant’s consent before jeopardy



attaches. Sincejeopardy had not attached at thetime of theamendment in thiscase, wefind no error.
See Tenn. R. Crim. P. 7(b).

We are also unpersuaded that the State’'s failure to seek grand jury review prior to its
amendment of the presentment violated the Defendants’ constitutional rights. Specifically, the
Defendants argue that the amendment infringed upon their right to beindicted by agrand jury under
Articlel, section 14 of the Tennessee Constitution, becausethe crimefor which they were convicted
in count 1 constitutes a“material variance” from the offense charged in the presentment. For the
reasons stated above, we have already determined that changing the commencement date of the
offense, along with deleting the reference to the age of the victim and the language involving
terrorization, did not charge an additional or different offense. Analogously, the amendment also
did not constitute amaterial variance, and wefind no constitutional violation. See Statev. Kennedy,
10 S.w.3d 280, 284 (Tenn. Crim. App. 1999) (where the date on an indictment wasimmeaterial, and
the indictment as amended did not charge the defendant with anew or additiona crime, Articlel,
section 14 concerns are not implicated).

Under both the United States and Tennessee Constitutions, an indictment must inform the
accused of “the nature and cause of the accusation.” U.S. Const. amend. VI; see Tenn. Const. art.
[, 8 9. In Tennesseg, its form must also satisfy the requirements of Tennessee Code Annotated
section 40-13-202, which provides that an indictment

[M]ust state the facts congtituting the offense in ordinary and concise language,
without prolixity or repetition, in such a manner as to engble a person of common
understanding to know what isintended, and with that degree of certainty whichwill
enable the court, on conviction, to pronounce the proper judgment.

Theindictment satisfiesthe constitutional guarantees of noticeto the accused “if it provides
sufficient information (1) to enable the accused to know the accusation to which answer isrequired,
(2) to furnish the court an adequate basis for entry of a proper judgment, and (3) to protect the
accused from doublejeopardy.” Statev. Hill, 954 SW.2d 725, 727 (Tenn. 1997) (citationsomitted).

In summation, we believe that the dlegations in the unamended presentment were quite
sufficient to advise the Defendants of the offense for which they had to defend and for which they
were ultimately convicted. The amendment did not mislead either Defendant as to the chargein
count 1; nor did it destroy any potential defenses. The Defendants are not entitled to relief on this
issue.

[11. Bill of Particulars
The Defendants contend that the State failed to properly comply with their requestsfor abill
of particularsregarding the charge of especially aggravated kidnapping. Specifically, the Defendants

argue that the State failed to alege in the presentment what specific acts caused the confinement,
when the acts occurred, what specific injuries constituted “ serious bodily injury,” and what weapon
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was used to inflict such injury. Accordingly, they assert that the trial court’' sdenid of their request
for a bill of particulars was error because this information was necessary to diligently prepare a
defense, avoid prejudicial surprise at trial, and preserve apleaof doublejeopardy. In response, the
State contends that it gave the Defendants all of the information in its possession concerning the
above circumstances, in accordance with Rules 3(c) and 16 of Tennessee's Rules of Criminal
Procedure, and, therefore, no error exists. We agree with the State.

The record reflects that the Defendants filed separate motions for a bill of particulars on
February 22, 1999, both requesting variousfacts and information regarding all of the counts against
each Defendant. On March 24, 1999, the State filed an answer stating that each offense in the
presentment occurred at thefacilities at Emmanuel Baptist Church, the time of day of each offense
in the presentment was not known, and the dates of the offenses were contained in the presentment.
With regard to Defendant Joseph Combs's request for “the manner and means that the State relies
upon to show the guilt of the Defendant” and the names of “any witnesses to each specific count of
the indictment,” the State responded that this data is “beyond the scope and purpose of a bill of
particulars.”

At asubsequent hearing on May 10, 1999, the Defendants requested additional information
concerning the nature of theinjuries and which injuries were associated with what specific charges.
Pursuant to an order of thetrial court, the State filed asecond response on July 7, 1999, which listed
the type of injury inflicted, what part of the victim’s body was involved, and the type of weapon
used, with respect to the nineteen counts against the Defendants. With regard to count 1, the State
provided the following information:

The Stateallegesthat over theentire period of timethat Esther Combswasin custody
of the defendants until she left their custody on or about October 3, 1997, she was
subjected to beatings, cuttings, and burnings over almost her entire body, and said
injuries were caused by various items used as weapons, to-wit, but not limited to:
rope, ball bats, curling irons, woodburners, brooms and/or sticks, piecesof tin, metal
whip device obtained from an umbrella, wood shoe, pliers, dectrical cords, water
hose, and other similar items.

In another motions hearing on January 28, 2000, the trial court ordered the State to make
available any “descriptive information” that existed which would tend to narrow the time frame of
the presentment where exact dates could not be provided. On February 2, 2000, the State
supplemented its prior bill of particulars with data concerning “how the dates of offenses were
determined” for all nineteen counts. Concerning count 1, the State provided the following
information: “November 16, 1989 isthe approximate timethe Combsfamily moved into Emmanuel
Baptist Church in Bristol and October 3, 1997 is the date Joseph Combs allegedly secreted Esther
Combs to keep her from appearing in Court to have a conservator appointed for her.”

Rule 7(c) of Tennessee's Rules of Criminal Procedure provides that “[u] pon motion of the
defendant the court may direct the filing of a bill of particulars so as to adequately identify the
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offense charged.” The purposes of a bill of particulars are threefold: (1) to provide the defendant
with information about thedetails of the chargeif thisis necessary to the preparation of the defense,
(2) toavoid prejudicial surpriseat trial, and (3) to enablethe defendant to preserveaclaim of double
jeopardy. Statev. Byrd, 820 SW.2d 739, 741 (Tenn. 1991). The Advisory Commission Comments
to Rule 7(c) clearly state that the bill of particulars provision hasa* singular purpose’: to enable the
defendant to know precisely what he or sheis charged with. It is not meant to be used for purposes
of broad discovery. See State v. Stephenson, 878 SW.2d 530, 539 (Tenn. 1994). “The test in
passing on a motion for a bill of particulars is whether it is necessary that the defendant have the
information sought in order to prepare his defense and to avoid prejudicial surprise.” 1d.

Thetrial judge in this case ordered the State to supplement the presentment with additional
information concerning the charges against the Defendants. As a result, the Defendants were
provided with facts concerning the place the crimes were committed, the injuries sustained by the
victim, the weapons used, and the times the crime were committed. With regard to count 1 (the
charge of especially aggravated kidnapping), we find that the Defendants had sufficient information
to prepare their defense for this crime and also avoid prejudicial surprise at trial. The tria court
stated that the rules of discovery required the State to be as specific as possible and informed the
Defendantsthat, if evidence subsequently presented at trial indicated “ overreaching by the District
Attorney,” the court would consider suppressing the evidence at that time. This situation did not
arise. Moreover, neither Defendant points to any specific evidence withheld by the State which
unduly surprised them at trial, and neither Defendant has provided this Court with any example of
how or why their defense was prejudiced by alack of details concerning any of the crimes charged.

The Defendants argue that the State not only failed to properly allege which specific acts or
injuriesinitiated the unlawful confinement or caused serious bodily injury to the victim, but it dso
failed to provethese alegations at trid. With regard to whether these specific facts must be alleged
in an indictment or presentment, we note that we have already determined, supra, that the
presentment for this offense was sufficient under the principlesset forth in Statev. Hill, 954 SW.2d
725, 727 (Tenn. 1997). Moreover, becauseour supreme court has held that kidnapping offensesare
continuing offenses, Statev. Legg, 9 S.W.3d 111, 118 (Tenn. 1999), aconviction of kidnapping does
not require that the defendant actually took part in the initial removal or confinement. State v.
Anthony Perry, No. W1999-01370-CCA-R3-CD, 2001 WL 792627 at * 7 n.2, Shelby County (Tenn.
Crim. App., Jackson, July 13, 2001), no perm. to app. filed. Thus, it is not necessary to alege or
prove that either Defendant committed a specific act which constituted the commencement of the
crime. As for whether the evidence was sufficient to sustain the convictions for the offense of
especidly aggravated kidnapping, we discuss thisissue in greater detail later in this opinion. For
now, we merely observethat aconviction for especially aggravated kidnappingin thiscase requires
that the State prove falseimprisonment “[w] here the victim suffer seriousbodily injury.” See Tenn.
Code Ann. 88 39-13-305(a)(1)(4), -302 (1997); see also Statev. Adams, 24 S.W.3d 289, 291 (Tenn.
2000) (where the conviction was for a continuing offense (aggravated child abuse through neglect),
the jury need not unanimously agree as to the particular serious bodily injury it used to support the
conviction). The plain language of the statute indicates that the State is not required to prove the
Defendants actually inflicted serious bodily injury, only that the victim suffered such injury during
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theunlawful confinement. See Statev. Paul L ee Whited, No. M1998-00478-CCA-R3-CD, 1999 WL
1209786 at ** 8, Smith County, (Tenn. Crim. App., Nashville, Dec. 17, 1999), no perm. to app. filed
(where the state presented “no proof that [the victim] sustained serious bodily injury during an
unlawful confinement . . . the evidence was insufficient to support the conviction for especially
aggravated kidnapping” (emphasisin original)).

Finally, the Defendants also contend that a bill of particulars was necessary because the
presentment failed to inform them of the degree of responsibility against which they must defend,
i.e., whether they were charged as principal actorsor asaiders/abettors. Thisargument hasno merit.
The presentmentsin this case clearly stated that each Defendant was*® a party to the offense.” Even
if thislanguage could be considered vague or miseading, wenotethat neither Defendant complained
of confusion or that clarification was necessary in order to prepare their defense prior to trial. See
Tenn. R. Crim. P. 12(b)(2) & (f).

In summation, we conclude that the presentment in this case, along with the supplemental
information contained in the two bills of particulars provided by the State, supplied the Defendants
with sufficient information about the details of the charge of especially aggravated kidnapping to
enable them to adequately prepare their defense, avoid prejudicid surprise at trial, and preserve a
claim of double jeopardy. Accordingly, the Defendants are not entitled to relief on thisissue.

V. Evidenceof Prior Bad Acts

The Defendants alsojointly arguethat thetrial court erred by allowing evidence of prior bad
acts and other criminal activity allegedly committed by the Defendants to be admitted as evidence
at trial. The Defendants contend that this evidence was not relevant and, further, that any probative
value was outweighed by the danger of unfair prejudice.

The State acknowledges that asignificant portion of the proof inissue herewas*outside the
scope of theindictment[s].” However, the State submitsthat the evidence of the Defendants’ prior
conduct wasproperly admitted to show theDefendants' “ guilty knowledge” andto*tell thecomplete
story.” The State asserts that both are proper foundations for alowing evidence of prior bad acts
under Rule 404(b) of Tennessee's Rules of Evidence. The State points out that the evidence was
admitted only after an exhaustive two-day hearing, during which thetrial court heard arguments by
both parties and conscientiously reviewed the entire body of evidence in question prior to its
presentation to the jury.

In the case sub judice, the Defendants specifically object to thetrial court’ sadmission of the
following evidence: photographs of scars on Esther’ s body; photographs of the Combs home in
Indiana; the victim’s testimony concerning various injuriesinflicted by the Defendants, both prior
to and within the time frame stated in the presentment; and the testimonies of Gayland Oaks,
Malinda Oaks, Kelly Rose Wood, and Dr. Gretel Harlan.

-47-



Therecord reflects that photographs of the many scars on Esther’ s body were introduced as
evidence during the testimony of Detective McCauley. The Defendants objected on the ground that
most of the scars depicted were not associated with specific countsin the presentment. In ajury-out
discussion, the trial court noted that EMT personnel, nurses at the hospital, and Dr. Steifel had
previoudy testified that they had observed myriad scars on Esther’ s body, and witnesses had also
testified as to the Defendants explanations for the scars, to wit: Esther “fell a lot,” she was
“clumsy,” et cetera. Thetrial court ultimately overruled the Defendants' objection, concluding that
the photographs were admissible to show the Defendants’ knowledge of Esther’ sinjuries and/or a
continuing course of conduct.

During another jury-out hearing, the Defendants also argued that e ght photographs of the
Combs' residence in Indiana (Exhibits 179 through 186), taken years after the family had moved,
were not relevant and, thus, inadmissible as evidence at trial. The State responded that the
photographs were relevant because (1) some of the photographs depicted areas where Esther’s
injuries occurred and (2) the kidnapping, acontinuing off ense, commenced in Indiana, even though
the date of the presentment reflects only the period of time that the crime took place in Tennessee.
Following argument, the trial court declared the photogrgphs admissble to show the “complete
story,” which is helpful when “prior crimes and the present aleged crimes are logically related or
connected or part of the same transaction . . . or necessary for a complete account thereof.” The
court remarked that a“ Rule 404(b) hearing” wasnot necessary becausethe photographs showed only
the residence in Indianaand did not reveal any criminal acts.

During the testimony of the victim, Esther Combs, the Defendants objected when the
prosecutor asked what sort of punishment Esther usually suffered when she failed to complete her
chores. At thistime, the jury was excused and a Rule 404(b) hearing commenced during which
Esther Combs gave a detailed account of the injuries and abuse she experienced while the Combs
lived in Indiana, Florida, the traler, and Tennessee. The hearing spanned nearly two days. When
Esther compl eted her testimony regarding Indiana, thetrial court evaluated each alleged incident and
decided that not dl of them had been proved by clear and convincing evidence. For those that
successfully met this burden, the trial court found Esther’ s testimony concerning them admissible
under two theories: (1) to prove absence of mistake or accident, under the “guilty knowledge”
exception to Rule 404(b), and (2) to provide the “complete story” regarding confinement, an
essential element of the continuing offense of kidnapping. Thetrial court further concluded that the
prejudicial effect of the evidence it deemed admissible was outweighed by the probative value. At
the conclusion of Esther’ stestimony regarding incidents which occurred in Horida, the trailer, and
Tennessee, the trial court made determinations Smilar to those made for the evidence concerning
Indiana, evaluating each episode to determine (1) whether a material issue was involved and the
evidencewasrelevant, (2) whether the probative value of such evidence outweighed the prejudicial
effect, and (3) whether each act was established by clear and convincing evidence. Thetrial court
deemed a significant amount of Esther’s testimony inadmissible, for various reasons, which were
stated in the record.



Defendantsal so objected to the testimony of Gayland Oaks (concerning eventsthat occurred
in Florida) on the ground tha the evidence was not relevant and dso not admissible under Rule
404(b). Followingajury-out hearing to review the proposed testimony, thetrial court concluded that
some of the evidence was admissible, i.e., it was material and relevant, and the probative value
outweighed any prejudicid effect. Specifically, thecourt found Oaks' testimony concerning Esther’s
treatment as a “servant,” the methods by which she was “sequestered” (or “kept away from the
world”), her “clumsiness’ or lack thereof, Joseph Combs’ statements about spanking, and Esther’s
physical appearance, was admissible to show confinement and a continuing course of conduct. The
court also found some of the testimony inadmissible, based on the possibility of unfair prejudice.

The Defendants additionally requested ajury-out hearing to review thetestimony of Malinda
Oaks prior to itsintroduction at trial. The Defendants stated that their request was based “ on the
same line of objections as [they] had previously [with respect to Gayland Oaks|.” Following the
hearing, thetrial court ruled that Malinda’ stestimony wouldbeadmissibleif limitedtothefollowing
generd areas: babysitting the Combs children, Esther’ s gppearance and injuries, and her desire to
teach Esther towrite. Thetria court found her testimony relatingto certain other matterspotentially
prejudicial and, thus, inadmissible. Thereafter, Malindatestified within the parameters set forth by
thetrial judge, with one objection by defense counsel for hearsay testimony.

During the testimony of Kelly Rose Wood, the Defendants objected. The jury was
subsequently excused, and the trial court reviewed Woods' testimony to determine its potential
prejudicia effect under the balancing test in Rule 403 of Tennessee's Rules of Evidence. At the
conclusion of the hearing, the trial judge prohibited certain testimony, but found the testimony
concerning her babysitting experiences, her observations of Esther’s injuries, and other related
matters were admissible. When the jury returned, Wood testified as instructed and no objections
were heard from any parties during the examinations which ensued.

Later, when Dr. Gretel Harlan testified concerning her examination of Esther and the four
diagrams she produced (showing the location of the 410 discrete scars on Esther’s body), the
Defendants objected again. In the presence of the jury, but not within its hearing, the Defendants
specifically argued that the proof concerning most of the scars was not relevant because the
underlyinginjuries had not been associated with any specific charge against either Defendant. The
trial court overruled the objection, finding the testimony relevant based on the State’ stheory that the
confinement of Esther was a continuing offense.

A. Admissibility Under Rule 404(b)

Resolution of this issue is controlled, in part, by Rule 404(b) of Tennessee's Rules of
Evidence, which provides

Other Crimes, Wrongs, or Acts.--Evidence of other crimes, wrongs, or acts
is not admissible to prove the character of a person in order to show action in
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conformity with the character trait. It may, however, be admissible for other
purposes. The conditionswhich must be satisfied beforeallowing such evidenceare:

(1) The court upon request must hold a hearing outside the jury's presence;

(2) The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidenceif its probative valueis outweighed
by the danger of unfair prejudice.

In State v. Bigbee, 885 S.W.2d 797 (Tenn. 1994), the supreme court strongly endorsed the
above protective procedures to avoid prejudicing therights of the accused and to maintain thefocus
of the trial. Id. at 806. It is well-settled that evidence of a defendant’s prior misconduct is
inadmissible to establish the accused’s bad character or criminal propensity and should usually be
excluded. Statev. Mallard, 40 S.\W.3d 473, 480 (Tenn. 2000); see Tenn. R. Evid. 404(b). However,
in the exceptional case where evidence of other crimes, wrongs, or actsisrelevant to an issue other
than the accused’ s character, it isadmissibleif certain criteriaare met and the trial court adheresto
the procedures set forth in Rule404(b). Issuesto which evidence of other crimes, wrongsor bad acts
may be relevant typically include identity, motive, common scheme or plan, intent or the rebuttal of
accident or mistake defenses. State v. Hall, 958 S.W.2d 679, 707 (Tenn. 1997).

First, upon the request of either party, Rule 404(b) requiresthetrial court to hold a hearing
outside the jury’s presence to determine whether “a material issue exists other than conduct
conforming with a character trait.” Tenn. R. Evid. 404(b)(1), (2). This satisfies the relevancy
requirement. If thistest is satisfied, the trial judge should state on the record the issue, the ruling,
andthereasonfor rulingthe evidenceadmissible. |d. at 404(b)(2). Second, subsection (3) statesthat
thetrial court must determine whether the probative value of the evidence outweighs the danger of
unfair prejudice to the defendant. Thistest ismore restrictive that the balancing test established for
relevancy in Rule 403. Seeid. at 403 (requiring that the danger of unfair prejudice substantially
outweigh the probativevalue). Third, thetrial court must find by clear and convincing evidence that
the defendant committed the specific act offered under Rule 404(b). 1d. at 404(b), Advisory
Commission Comments; Statev. Parton, 694 S.W.2d 299, 303 (Tenn. 1985) (citing Wrather v. State,
169 S.W.2d 854 (1943)).

Beforewe begin our analysis of the issues presented here, we observe that the admissbility
of evidenceisamatter within the discretion of thetrial court and will be overturned only when there
is an abuse of that discretion. Otis v. Cambridge Mut. Fire Ins. Co., 850 SW.2d 439, 442
(Tenn.1993) (citations omitted); State v. Harris, 839 SW.2d 54, 66 (Tenn. 1992). However,
decisions of the trial court regarding admissibility of Rule 404(b) evidence shdl be afforded no
deference on apped unless the trial court has substantially complied with the strict procedural
requirements of that rule. State v. DuBose, 953 SW.2d 649, 652 (Tenn. 1997) (the standard for
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review is abuse of discretion where admissibility procedures concerning the proffered evidence
comply with Rule 404(b); where thetrial court did not fully comply with the requisite procedures,
thereviewing court must independently determine admissibility, based upon therecord and evidence
presented at the jury-out hearing). Because the term “discretion” essentially “denotes the absence
of ahard and fast rule,” atrial court’s decision to admit evidence will be reversed on appeal “only
when the ‘ court applied an incorrect legal standard, or reached a decision which is against logic or
reasoning that caused an injusticeto the party complaining.”” Statev. Gilliland, 22 S.W.3d 266, 271
(Tenn. 2000) (citations omitted).

In the case sub judice, the trial court did not conduct Rule 404(b) hearings to determine
admissibility for all of the evidence presented in this argument. Our review reveals that a 404(b)
hearing would not have been proper in every case. Nor did the Defendants request one. In fact, the
record reflectsthat a404(b) analysiswas requested and/or conducted only to review the testimonies
of Esther, Gayland Oaks, and MalindaOaks. Thus, our review under the Rule 404(b) guidelinesfor
admissibility of other crimes, wrongs, and actsis limited to this proof.

First, we conclude that Esther’ s testimony concerning the abuse and injuries she suffered
while the Combslived in Indiana, Florida, the trailer, and Tennessee, was not inadmissible under
Rule404(b). The Defendantsargue, and the State concedes, that thetestimony inissuerelatesto acts
which either occurred prior to the timeframes alleged in the presentment and/or were not associated
with any specific criminal charge. However, the record reflects that the trial court “ substantially
complied” with the procedural requirementsfor admitting evidenceof other crimes, wrongs, or acts
under Tennessee Rule of Evidence 404(b). That is, the trial court conducted a 404(b) hearing,
outside the presence of the jury, to consider whether this evidence violated Rule 404's genera
proscription against character evidence. The proceeding continued for nearly twodays. Duringthis
time, thetrial court evaluated each incident described by the victim to determine whether amaterial
issue existed other than conduct conforming with a character trait and whether the evidence was
relevant totheissue. The court also reviewed the evidenceto determine whether the probative vdue
was outweighed by the danger of unfair prejudice, and whether it was established by clear and
convincing evidence. Theissues, rulings, and reasons for admitting the evidence were then placed
on the record.

Sgnificantly, thetrial court excluded a substantial portion of Esther’ stestimony on various
grounds, which included findings that the acts allegedly committed by the Defendants were not
proved by clear and convincing evidence and/or the probative value was outwei ghed by the danger
of unfair prejudice. Thetestimony ultimately admitted at trial was deemed relevant asfollows: with
regard to the especially aggravated kidnapping charge againg both Defendants, Esther’ stestimony
was deemed admissible to provide the “complete story” concerning confinement, an essential
element of the continuing offense of kidnapping. Asto the child abuse charges against Evangeline
Combs and the assault charges against both Defendants, her testimony was consdered relevant to
show absence of mistake or accident, under the“guilty knowledge” exception to Rule 404(b). The
recordfurther revealsthat thetrial court gaveexplicit and extensiveinstructionstothejury asto how
it should consider the evidence, e.g., to which Defendant and to which charges the jury should
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allocatethe information received. Becausethetria court was diligent in its strict adherenceto the
requirementsprovided for thisevidence, itsdecisionsconcerning theadmissibility of the Rule404(b)
evidence shall bereviewed under an abuse of discretion standard. See DuBose, 953 SW.2d at 652.

The trial court found Esther’'s testimony admissible on the ground that it provided
background evidence; it was helpful to convey the “complete story” of Esther’s confinement, an
essential element in the charge of especially aggravated kidnapping. Evidence offered to show
contextual background may be admissible, even if it involves evidence of a defendant’s prior acts,
in cases where the evidence is rdevant to an issue other than criminal propensity and its probative
value is not outweighed by the danger of unfair prejudice. Gilliland, 22 SW.3d at 271. The
standard by which a court determines relevance is set forth in Rule 401 of Tennessee's Rules of
Evidence (evidence is relevant if it has “any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable then it would be
without the evidence”). Although this threshold for admitting evidence is “relatively lenient,”
background evidence used to show the context of eventsmay not always passeven thislow threshold
of admission becauseit isrardy probative of an actual material issueat trial. 1d. Whilethe standard
under which background evidenceinvolving other crimes, wrongs, or actswill be admissble should
be* narrowly drawn toavoid thenegativeimplicationsassociated with criminal propensity evidence,
the standard should not be so narrow asto sacrifice thejury’ sunderstanding of thenecessary context
of thecase.” Id. at 272. Accordingly, our supreme court has held that, in caseswherethe state seeks
to offer evidence of other crimes, wrongs, or acts that are relevant only to provide a contextual
background, the state must first establish that (1) the absence of the evidence would create a
chronological or conceptual void in its presentation of its case; (2) the void created by the lack of
such evidence would likely result in significant jury confusion asto the material issues or evidence
in the case; and (3) the probative value of the evidenceis not outweighed by the danger of unfair
prejudice. 1d.

The criteria for admitting contextual background evidence were satisfied in this case.
Clearly, the beatings and abuse inflicted upon Esther over the course of her life could be considered
probative of the Defendants” attempt to confine and maintain control over her. Without knowledge
of her life's experiences and the abuse which began with her earliest memories, the jury may have
had difficulty understanding the reasons for her submissiveness and reluctance to escape when
opportunitiesto do so presented themselves. Whether theyearsof physical and psychological torture
endured by Esther enabled the Defendants to accomplish the crime of false imprisonment was a
matter for thejury to decide. Without thisevidence, aconceptual void might becreated which could
likely result in jury confusion as to the materid issues or evidence presented by the State. The
probative value of thisevidenceis considerable, and wefind that it is not outweighed by the danger
of unfair prejudice to the Defendants.

Admissibility of the contextual background evidencein thiscaseissupported by thefact that
kidnapping statutes are designed to punish a continuing course of conduct. Statev. Legg, 9 SW.3d
111, 117 (Tenn. 1999). Thus, by definition, conduct which proves this offense cannot be strictly
limited, asamatter of law, but must be determined in accordance with the circumstances presented
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ineach case. Here, thefd seimprisonment element of the kidnapping charge did not commencewith
asingleevent, as would occur with avictim who was snatched from a car or taken hostage during
a crime. Raher, it was established by proof tha the victim suffered years of physical and
psychological torture, which makes rel evant the proof of other acts committed by the Defendantsto
accomplish the confinement.

As previously noted, evidence of other crimes may be admissible to show identity, motive,
common scheme or plan, intent, guilty knowledge or the absence of accident or mistake. State v.
Hall, 958 S.\W.2d 679, 707 (Tenn. 1997); Collard v. State, 526 S.W.2d 112, 114 (Tenn.1975). On
the question of intent, proof concerning the relaions which existed between a defendant and the
victim of a crime of violence may present relevant matters for the jury’s consideration. See State
V. Turnbill, 640 S.\W.2d 40, 47 (Tenn. Crim. App. 1982); Statev. Glebock, 616 S.W.2d 897, 905-06
(Tenn. Crim. App. 1981). Here, evidence of the Defendants continued hostility and abusive
behavior toward Esther isrelevant to demonstratetheir intent to confine or imprisonher. Inaddition,
this proof demonstrates the Defendants’ guilty knowledge that their actions caused serious bodily
injury, and rebuts any notion that the systematic, long-term abuse of the victim was an accident or
mistake.

The Defendants argue that the presentation of rebuttal evidenceto show “ guilty knowledge’
was not proper because neither Defendant had daimed that Esther’s injuries were an accident.
However, Defendant Joseph Combs claimed that he never harmed Esther and had no knowledge of
her scars, and Evangeline Combs was charged with multiple counts of aggravated child abuse. A
person commits the offense of aggravated child abuse who “knowingly, other than by accidental
means, treats achild under eighteen (18) years of age in such amanner astoinflict injury . ..” and
“[t]he act of abuseresultsin seriousbodily injury tothechild.” Tenn. Code Ann. 88 39-15-401, 402
(1997) (emphassadded). Consequently, proof that the Defendantsinjured Esther knowingly, which
clearly infers non-accidental conduct, was necessary and proper to both rebut the testimony of
Joseph Combs and assist in proving the offense of aggravated child abuse.

Our review of the testimonies of Gayland and Malinda Oaks revedss that this proof is dso
admissible to show confinement and a continuing course of conduct on grounds similar to those
discussed above. Therefore, we find no abuse of discretion or error with regard to the trial court’s
decisions to admit the evidence of other crimes, wrongs, or actsin this case.

B. Admissibility Under Rules401 and 403

The Defendants al so contend that the trial court erred by admitting two sets of photographs
asevidenceat trial. The photographsin issue do not specifically concern prior bad acts, wrongs or
criminal activity by either Defendant, and, inthe case of Esther’ sscars, the photographs do not show
the identity of the person who caused her injuries. Thus, this evidence was not inadmissible under
Rule 404(b) as reflecting upon the character of the Defendants, and no 404(b) hearings were
conducted prior toadmitting thisproof. SeeDuBose, 953 S.W.2d at 653 (wheremedical examiner’s
testimony did not show identity of the person who caused the victim’ sabdominal injuries, it was not
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prohibited by Rule404(b) asreflecting uponthe defendant’ scharacter). Rather, admissibility of this
evidenceisdependent upon theprinciplesset forth in our rulesof evidenceregarding relevance. See
Tenn. R. Evid. 401- 403.

Rule 401 of Tennessee's Rules of Evidence defines relevant evidence to mean “evidence
having any tendency to make the existence of any fact that is of consequence to the determination
of the action more probableor less probablethan it would be without theevidence.” Rule 402 states
that relevant evidenceisadmissible, except as provided by our State and Federal Constitutions, and,
conversely, irrelevant evidence, ipsofacto, isnot admissible. Tenn. R. Evid. 402. Rule403 requires
exclusion of evidence, evenwhenrelevant, if the® probative valueissubstantial ly outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative evidence.” |d. at 403.

With these principles in mind, we find the photographs of the scars on Esther’ s body were
clearly admissible. Given that the Defendants were charged with various countsinvolving physical
abuse and/or serious bodily injury, the condition of Esther’s body is inordinately relevant. The
photographs are further relevant to demonstrate the Defendants' “guilty knowledge” of Esther’s
injuries, effectively rebutting any claim of accident or mistake, and they showed the Defendants
Intent to control and/or confine Esther through physical and, to alesser extent, psychological torture.
In addition, the sheer magnitude of Esther’ sinjuries, disclosed by proof of more than 400 separate
scars, indicated a continuing course of abusive conduct. Wea so find that the probative value of this
evidenceis not substantially outweighed by the danger of unfar prejudice, confusion of the issues,
or other negativeconsiderationswhich wouldrequirethetrial court to excludeit under theprinciples
set forth in Rule 403 of Tennessee’s Rules of Evidence.

The Defendants argue that the i ssue concerning this evidence is analogous to that presented
in State v. Copenny, 888 S.W.2d 450 (Tenn. Crim. App. 1993), where proof of several prior scars
on the victim’'s body was properly excluded under Rule 403 because the probative value was
outweighed by the potential for unfair prgudice, confuson of the issues, and misleading the jury.
However, in Copenny, the defendant claimed to have shot the victim in self-defense, and he sought
to use proof of the victim’s prior scars to demonstrate the victim’s propensity for violence. Since
we find no correlation between the circumstances and i ssues presented here and thosein Copenny,
the Defendants’ reliance on this case is misplaced.

Turning to the eight photographs of the Combs' Indiana home, we find one photograph
showed aview of the entirefront of the house; five revealed different angles of an interior staircase;
and the remaining two showed a small area inside of the house and a window, with afew chairs
nearby. The photographs, taken sometime in 1999, showed the Combs’ residence approximately
thirteen yearsafter they had lived there. The State argued that the photographs were relevant (1) to
portray an areawhere Esther’ sinjuries occurred and (2) because the kidnapping commenced while
thefamily lived there. Thetrial court decided that the photographswould hel p the jury comprehend
the*completestory.” Esther testified at trial that shewasinjured on the stairway in the photographs.
Therefore, we agree that the five photographs of the staircase were rdevant to show where one
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particular injury occurred. Asfor the others, we fail to see how the photographs of the exterior of
the house and the area in front of a window possess any relevancy, namely, any tendency to make
the existence of any fact of consequence to the determination of the action more probable or less
probablethan it otherwise would have been. See Tenn. R. Evid. 401. For the same reasonswe find
no evidentiary relevance, we also find the danger of unfair prejudice caused by the admission of
these three photographs into evidence to be nil. Thus, the admission of this evidence, while error,
was neverthel ess harmless because it could not have affected the result of thetrial onthe merits. See
Tenn. R. Crim. P. 52(a); see also Tenn. R. App. P. 36(b).

Theadmissibility of the testimoniesof Kelly Rose Wood and Dr. Gretel Harlan are likewise
dependent on their relevance under Rules 401 through 403. Asfor Wood' s testimony, the record
reveals that a jury-out hearing was conducted beforehand. During the proceeding, the trial court
found certain testimony inadmissible under Rule 404, on the ground that it suggested a crime had
been committed by one or both Defendants but it had not been established by clear and convincing
evidence. By contrast, the court found relevant and admissible the testimony concerning Wood' s
babysitting experiences in Florida, her observations concerning Esther’ s injuries, Esther’ s lack of
clumsiness and thefact that the Defendantstreated Esther differently than the other children. Inour
opinion, Wood'’ stestimony isrelevant, under Rule 401, to show acontinuing course of conduct and
corroborate Esther’ stestimony, and wefind the probative value is not outweighed by the danger of
unfair prejudice, confusion of the issues, or any of the other negative considerations listed in Rule
403 which would mandate exclusion. Regarding the testimony of Dr. Gretel Harlan, we agree with
thetrial court that it wasrelevant to show acontinuing offense. Dr. Harlan’ stestimony concerning
the extent of Esther’ sinjuries was also relevant to show serious bodily injury, and wefind that the
probative value of her testimony substantially outweighed the danger of unfair prejudice.

With the exception of the three photographs which we deemed were admitted erroneoudy,
albeit harmless, we concludethat the evidencewas admi ssi bleunder the rul es of evidencediscussed.
The Defendants are not entitled to relief on thisissue.

V. Sufficiency of the Evidence

Both Defendants contend that the evidence wasinsufficient to sustain their convictions for
especidly aggravated kidnapping. Defendant Joseph Combsfurther contendsthat the evidencewas
insufficient to sustain his convictions for aggravated rape, rgpe, and aggravated perjury. We
disagree.

When evidentiary sufficiency isquestioned on appedal, the standard of review iswhether, after
considering all the evidence in the light most favorable to the State, any rational trier of fact could
havefound all the essential elements of the offense beyond areasonable doubt. Jacksonv. Virginig
443 U.S. 307, 318-319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); State v. Hall, 8 S.\W.3d 593,
599 (Tenn. 1999); see Tenn. R. App. P. 13(e). “Thisrule applies to findings of guilt based upon
direct evidence, circumstantial evidence, or a combination of direct and circumstantial evidence.”
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Statev. Lewis, 36 SW.3d 88, 93 (Tenn. Crim. App. 2000) (citing State v. Dykes, 803 S.W.2d 250,
253 (Tenn. Crim. App. 1990)).

In determining the sufficiency of the evidence, wewill not reweigh the evidence or substitute
our own inferencesfor those drawn by thetrier of fact. See Statev. Sheffield, 676 SW.2d 542, 547
(Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). Instead, on appeal the Stateis
entitled to the strongest legitimate view of the evidence and to all reasonable and legitimate
inferencesthat may be drawn therefrom. Hall, 8 SW.3d at 599. A guilty verdict by ajury, approved
by the trial court, accredits the testimony of the witnesses for the State and resolves all conflictsin
favor of the prosecution’ stheory, effectively removing the presumption of innocence and replacing
it with a presumption of guilt. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Questions
concerning the credibility of witnesses, the weight and value of evidence, and factual issues raised
by the evidence are matters to be resolved by the trier of fact, not this Court. 1d. The defendant
bears the burden of demonstrating that the evidenceisinsufficient to support hisor her conviction.
State v. Pike, 978 SW.2d 904, 914 (Tenn. 1998); State v. Tuggle, 639 SW.2d 913, 914 (Tenn.
1982).

A. Especially Aggravated Kidnapping

To obtain aconvictionfor especially aggravated kidnapping, asrelevant here, the State must
prove: (1) the defendant knowingly removed or confined the victim unlawfully so as to interfere
substantidly with her liberty; and (2) thevictim suffered seriousbodily injury. See Tenn. Code Ann.
88 39-13-305(a)(4), 39-13-302(a) (1997). “ Seriousbodily injury” meansbodily injury that involves
asubstantid risk of death; protracted unconsciousness; extreme physical pain; protracted or obvious
disfigurement; or protracted loss or substantial impairment of afunction of abodily member, organ,
or mental faculty. Seeid. 8§ 39-11-106(a)(34). With respect to removal or confinement, “unlawful”
means“ onewhich isaccomplished by force, threat, or fraud, or, inthe case of aperson who isunder
the age of thirteen (13) or incompetent, accomplished without the consent of a parent, guardian or
other person responsible for the general supervision of the minor’s or incompetent’ swelfare.” 1d.
§ 39-13-301(2).

The Defendants argue that the convictions cannot stand because the Statefailed to provethat
the Defendants “confined” Esther or that any confinement was “unlawful.” According to the
Defendants, the presentment alleged that they “ continuously” confined Esther from April 30, 1990
through October 3, 1997. The Defendants point out that Esther ran away twice, but returned home
of her own volition the second time, and that she also asked to return home after her stay in the
hospital. The Defendants contend that, because these events “ broke the continuity of any alleged
unlawful confinement,” an essential element of the kidnapping charge remains unproven.

In support of this argument, Defendants cite State v. Paul Lee Whited, No. M 1998-00478-
CCA-R3-CD, 1999 WL 1209786, Smith County, (Tenn. Crim. App., Nashville, Dec. 17, 1999) no
perm to app. filed. In Whited, the proof showed that the defendant had unlawfully confined the
victim by locking her in a cdloset on various occasions. The proof dso revealed that the victim
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suffered serious bodily injury, but it failed to show that the victim sustained the injuries during the
confinement. 1d. at **7. The State theorized (1) that the defendant unlawfully confined the victim
for the entire six month period preceding her death by controlling her money, governing her food
intake, and by cursing, beating, and humiliating her; and (2) that the victim sustained serious bodily
injury during thistime. A panel of thisCourt deci ded that, a though the defendant’ s conduct toward
the victim was cruel and despicable, the state had presented no proof that the defendant physically
restrained the victim’ s freedom of movement for the entire six month period, or that the victim had
felt “mentally restraned” by any force, threat, or fraud on the part of the defendant during that time.
Id. at **8. Although the proof of serious bodily injury was undeniable (in fact, the victim died as
aresult of injuries inflicted by the defendant), this Court modified the conviction from especially
aggravated kidnapping to false imprisonment. Seeid. at **9.

The circumstancesin Whited are distinguishablefrom those presented in the casesub judice.
As previously noted, the element of false imprisonment in Whited was proved by evidence that the
defendant confined the victim by locking her in acloset. Here, the Defendants confined Esther by
restraining her inside of ahouse for years, during which time she suffered seriousbodily injury. In
Whited, the victim was dead, and, thus, proof in the form of the victim’s testimony could not be
offered. Inthe case sub judice, the testimony of the victim gave the State an opportunity to prove
confinement in amuch broader sensethan that presented inWhited, wherethe state showed only that
the victim was locked in a closet on one or more occasions.

In addition, the victim in Whited | eft the defendant’ s home (where the victim resided) on
numerous occasions. Sometimesthe defendant washomewhen sheleft, and other timeshewas not.
Sometimes, the victimwould be donein the house for an entireday. Here, the proof indicated that
Esther had no similar freedom of movement. Esther testified that she wasrestricted to her room on
more than one occason. The punishment for disobedience took the form of beatings and other
torture, and Evangeline Combs placed powder outside of her door to ascertain whether she had
obeyed. Esther testified that she had never been allowed to visit other children or go anywhere or
do anything without Evangeline, Joseph, or asibling present. No visitorswere permitted inside the
Combs residence when they lived at EBC. Esther further claimed that both Defendants had
repeatedly informed her over the course of her life that her “purpose” was to be a servant in the
Combs family. On those occasions when she did not perform this function properly, she was
punished severely. In addition to not being able to read or write well, Esther did not possess a
driver’ slicense, aSocial Security number, or any other standard form of identification. Shewastold
by both Defendants that they had adopted her, an intentional misrepresentation of the facts on their
part. Esther had been treated thisway as far back as she could remember. Esther’stestimony asto
these facts was corroborated by the testimony of numerous other witnesses at trial.

Fromtheevidence, takeninthelight most favorableto the state, ajury could have reasonably
inferred that Esther was confined by force, threat or fraud on the part of the Defendants. See State
v.Legg, 9S.W.3d 111, 118 (Tenn. 1999) (“Whilethe appellee arguesthat [thevictim] had anumber
of opportunitiesto escape and was therefore not confined, this Court will not reweigh or reevaluate
the evidence presented wherethe evidenceis sufficient for conviction beyond areasonabl e doubt.”).
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The evidence indicates that Esther was not only psychologically and physically beaten into
submission, she was also prevented from obtaining even the most rudimentary tools for living
independently in society. Moreover, we regject the Defendants’ argument that no confinement was
proved because she escaped on three occasions and voluntarily returned twice. The evidence
suggests that she believed she had no choice in this matter: her third “escape” was theresult of an
attempt to commit suicide because she “couldn’t take it anymore” and “wanted to die.”

Defendants also argue that any confinement occurring prior to Esther’ s thirteenth birthday
could not be “unlawful” becauseit was not accomplished without the consent of a parent, guardian
or other person responsible for the genera supervision of the minor’s welfare, pursuant to the
definition of “unlawful” provided in Tenn. Code Ann. 8 39-13-301(2) (removal or confinement is
unlawful when *accomplished by force, threat, or fraud, or, in the case of a person who isunder the
age of thirteen (13) or incompetent, accomplished without the consent of a parent, guardian or other
person responsible for the general supervision of the minor’s or incompetent’swefare’). Intheir
briefs, the Defendants assert that they gave themselves consent to confine Esther, and, after she
becamethirteen years of age, their status asfoster parents conferred upon them the right to continue
to do so “sinceit is by force of law that all parents, guardians or other persons responsible for the
general supervision of aminor’s welfare are possessed of the power to confine them.” Defendants
cite no legal support for this proposition, and we find the argument without merit. As the record
shows, any “lega” guardianship daimed by the Defendantsisatravesty. They misrepresented their
status as Esther’ s adoptive parents from the beginning of her life with them, and to believethat they
did anything but detrimentally affect her welfarewould go against aconsiderableweight of evidence
to the contrary.

Moreover, as we discussed supra(in our analysis of theissue concerning amendment of the
presentment), the digunctive term “or” in the definition indicates that removal or confinement by
force, threat or fraud may be unlawful, even if accomplished with the consent of a parent, guardian
or other person entrusted with the minor’s care. Esther turned thirteen years of age on November
16, 1990, which means that the period of confinement (alleged in the presentment) while under the
age of thirteen lasted approximately six and one-half months and, after she turned thirteen, it
continued for more than six years. The Defendants also maintain that the State failed to prove that
Esther’s confinement was accomplished through the use or display of a deadly weapon. This
argument i sal so without merit, becausethe convictionsin issuehere are not based upon proof of this
element.

The proof also supports the jury’s finding that the victim suffered serious bodily injury
during her confinement. See Tenn. Code Ann. 88 39-13-305(a)(4). “Serious bodily injury” is
defined as bodily injury that involves a substantial risk of death; protracted unconsciousness,
extreme physical pain; protracted or obvious disfigurement; or protracted loss or substantial
impairment of afunction of abodily member, organ, or mental faculty. Seeid. 8§ 39-11-106(a)(34).
According to Esther’ stestimony, among other things, she has been choked witharope until shelost
consciousness, shewas burned, whipped, beaten with abaseball bat, cut, and sewn together without
anesthesia; and her elbow has been permanently damaged. This is sufficient to prove that her
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injuriesinvolved unconsciousness, extreme physical pain, protracted disfigurement, and substantial
impairment of abodily member. The Defendants argue tha the State was required to elect which
specific injuries caused the serious bodily injury in order to sustain a conviction. Thisis not true
wherethe crimeisviewed asasingle, continuing course of conduct. See Statev. Adams, 24 SW.3d
289, 291 (Tenn. 2000) (“In cases where the nature of the charged offense is meant to punish a
continuing course of conduct . . . election of offenses is not required because the offense is, by
definition, asingleoffense.”); Legg, 9 S.W.3d at 118 (the offense of aggravated kidnapping punishes
a continuing course of conduct).

In summation, after considering all the evidencein the light most favorable to the State, we
believe that any rational trier of fact could have found that all the essential elements of this offense
were proved beyond areasonabledoubt. Thus, we hold that the evidenceis sufficient to support the
convictions of both Defendants for the of fense of especially aggravated kidnapping.

B. Aggravated Rape, Rape, and Aggravated Perjury

Defendant Joseph Combs contends that the evidence was also insufficient to sustain his
convictions for aggravated rape, seven counts of rape, and aggravated perjury. Concerning the
aggravated rape and rape convictions, he argues that the State failed to prove coercion, an essential
element of these offenses.

Defendant’ sassertion that coercion isan essential element of these offensesisonly partially
correct. Proof of force or coercion to accomplish the unlawful sexual penetration of Esther is
necessary to sustain his seven convictionsfor rape, Tenn. Code Ann. § 39-13-503(a)(1), but not the
conviction for aggravated rape. In April 1989 (the date alleged in count 12 of the presentment for
the offense of aggravated rape), the offense of aggravated rgpe was defined as “unlawful sexual
penetration of another” when accompanied by any one of four enumerated circumstances, including
where “[t]he victim is less than thirteen (13) years of age.” Tenn. Code Ann. § 39-2-603 (Supp.
1988) (the 1992 Tenn. Pub. Acts, ch. 878, created the current Class A felony offense of “rape of a
child,” Tenn. Code Ann. § 39-13-522). Appropriately, count 12 did not allege that force or coercion
was used to accomplish the act.

By contradt, counts 13 through 19 alleged that Defendant “did unlawfully, feloniously, and
by means of force or coercion sexually penetrate Esther A. Combs. ...” Asrelevant here, “rape’
is statutorily defined as the “unlawful sexual penetration of a victim by the defendant or of the
defendant by a victim,” and “[f]orce or coercion is used to accomplish the act.” Tenn. Code Ann.
§ 39-13-503(a)(1) (1991 & 1997). “‘Coercion’ means threat of kidnapping, extortion, force or
violence to be performed immediately or in the future or the use of parental, custodial, or official
authority over achild lessthan fifteen (15) years of age.” Tenn. Code Ann. § 39-13-501(1) (1997).

We find the proof sufficient to sustain the conviction for aggravated rape and the seven
convictions for rape. As to the former, the proof clearly shows that Esther was under the age of
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thirteen in April of 1989, and we believe that a rational jury could further find that Defendant
sexually penetrated her on that date. The earliest of the seven counts of rape was committed on
November 16, 1990 and the most recent was alleged to have occurred during the summer months
of 1995. Regarding proof of force or coercion as to the rape counts, we find the evidence clearly
sufficient for any rational jury to find that Defendant similarly sexually penetrated Esther on the
dates alleged and that, given the substantial proof of the Defendant’ s abusive treatment of her in
general, she was acting under the threat of force or coercion to comply with Defendant’ s demands.

Regardingthe convictionfor aggravated perjury, Defendant contendsthat it must bereversed
becausethe Statefailed to prove “materiality,” an essentia e ement of the charge. Specifically, he
claimsthat hisfal se statementsto the court during the conservatorship proceedingwere“immateria”
because she had “already left the jurisdiction of the court.”

A person commits the offense of aggravated perjury who, with intent to deceive: “(1)
[clommits perjury as defined in § 39-16-702; (2) [t]he false statement is made during or in
connection with an official proceeding; and (3) [t]hefase statementismaterial.” Tenn. Code Ann.
8 39-16-703(a) (1997). Further, “it is no defense that the person mistakenly believed the statement
tobeimmaterial.” 1d. 8 39-16-703(b) (emphasisadded). Tennessee Code Annotated section 39-16-
702 provides, in relevant part, that a person commits the offense of perjury who, “with intent to
deceive, makes a false statement, under oath.” 1d. § 39-16-702(a).

The record reveds that Defendant made the untruthful statements concerning Esther’s
whereabouts during the conservatorship proceeding on October 3, 1997. Attorney David Tipton,
Detective Debbie Richmond-M cCauley, and Chancellor Richard Ladd all testified that Defendant
had informed the court, under oath, that he had no knowledge of Esther’ s whereabouts and that he
had not seen her in at least a couple of weeks. Clearly, this was a fase statement, made during an
official proceeding, which was intended to deceive the court. We further find sufficient evidence
to support ajury’ s determination that his statements were material. The hearing was convened for
the sole purpose of making decisions concerning Esther’ s future. Thus, it was imperative that she
be present and her whereabouts were clearly of considerable import.

To summarize, after considering all the evidenceinthelight most favorableto the State, we
conclude that any rationd trier of fact could have found all the essential elements of the offenses
discussed beyond a reasonable doubt. Therefore, the Defendants are not entitled to relief on this
issue.

V1. Instruction on Lesser-Included Offenses

The Defendants contend that the trial court erred by failing to instruct the jury on all
appropriate lesser-included offenses of certain offenses charged, as required under State v. Burns,
6 S.W.3d 453 (Tenn. 1999), and State v. Dominy, 6 SW.3d 472 (Tenn. 1999). The State responds
that any lesser-included offenses upon which the trial court failed to instruct the jury either
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constituted harmlesserror, under Statev. Williams, 977 SW.2d 101 (Tenn. 1998), or failed to satisfy
thecriteriarequiringjuryinstruction set forthin Burns. With one exception, we agreewith the State.

A trial court isrequired by statute to charge juries asto the law of each offense “included”
inanindictment. See Tenn. Code Ann. §40-18-110(1997). Our supreme court hasinterpreted this
provision to mean that “atrial court must instruct the jury on all lesser-included offenses if the
evidenceintroduced at trial islegally sufficient to support aconviction for thelesser offense.” State
V. Burns, 6 SW.3d 453, 464 (Tenn. 1999) (quoting State v. Langford, 994 SW.2d 126, 128 (Tenn.
1999) (add'| citationsomitted)). Further, “[t]hismandateto chargelesser-induded offenses applies
whether or not a defendant requests such an instruction.” 1d.

In Burns, the supreme court also set forth the factors to consider in determining whether an
offenseis alesser-included offense of another crime. Specifically, an offense is alesser-included
offense of another if

(@) al of its gatutory elements are included within the statutory elements of the
offense charged; or

(b) it fails to meet the definition in part (a) only in the respect that it contains a
statutory element or elements establishing (1) a different mental state indicating a
lesser kind of culpability; and/or (2) aless serious harm or risk of harm to the same
person, property or public interest; or

(c) it consistsof (1) facilitation of the offense charged or of an offense that otherwise
meets the definition of lesser-included of lesser-included offense in part (a) or (b);
or (2) an attempt to commit the offense charged or an offense that otherwise meets
the definition of lesser-included offense in part (a) or (b); or (3) solicitation to
commit the offense charged or an offense that otherwise meets the definition of
lesser-included offensein part (a) or (b).

1d. at 466-467. The mere existence of alesser offenseto acharged offenseis not sufficient in itself
towarrant acharge, however. 1d. at 467. Thetrial court isnot required to instruct thejury on lesser
offenses unless it has also determined that (1) evidence exists that reasonable minds could accept
asto thelesser charge and (2) such evidenceislegally sufficient to support aconviction. |d. at 466-
67.

Because a failure to give lesser-included offense instructions is an error of constitutional
dimensions, it “is ‘presumed’ revergble; it will result in reversal unless the State convinces the
reviewing court beyond a reasonable doubt that the error did not affect the outcome of the trial.”
Statev. Ely, 48 SW.3d 710, 725 (Tenn. 2001) The question whether a given offense should have
been submitted to the jury as alesser-included offense isamixed question of law and fact. Statev.
Rush, 50 SW.3d 424, 427 (Tenn. 2001). Thus, the standard of review is de novo without a
presumption of correctness. 1d.
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A. Especially Aggravated Kidnapping

The Defendants were each convicted of one count of especially aggravated kidnapping,
defined as falseimpri sonment where the victi m suffers seriousbodily injury. See Tenn. Code Ann.
§ 39-13-305(a)(4) (1997). The trial court gave the jury instructions on especially aggravated
kidnapping, and the lesser offenses of aggravated kidnapping and kidnapping. Both Defendants
contend that the jury should have been instructed on the additional lesser offenses of false
imprisonment and aggravated assault. Defendant Joseph Combsaddsthat instructionsonfacilitation
of the charged offense should have been included.

“A person commits the offense of false imprisonment who knowingly removes or confines
another unlawfully so asto interfere substantially with the other’ sliberty.” Tenn. Code Ann. § 39-
13-302(a) (1997). “A personiscrimindly responsiblefor thefacilitation of afelony if, knowing that
another intends to commit a specific felony, but without the intent required for crimina
responsibility . . ., the person knowingly furnishes substantial assistance in the commission of the
felony.” 1d. § 39-11-403. Asrelevant here, aperson commits aggravated assault who intentiondly
or knowingly or recklessly commits an assault, asdefined in § 39-13-101, and causes seriousbodily
injury or uses or displays adeadly weapon. Seeid. § 39-13-102(a), -101.

With regard to fa seimprisonment, we note tha the offenseisincorporated by referenceinto
the statutory definition of especially aggravated kidnapping. Seeid. 8 39-13-305(a). Therefore, it
isclearly alesser-included offense under part(a) of the Burnstest, supra. The second determination
under Burns, i.e., whether evidenceexiststhat reasonable minds could accept asto thislesser charge
and whether it islegally sufficient to support a conviction, is unnecessary, however, based on the
decision of our supreme court in State v. Williams, 977 SW.2d 101 (Tenn. 1998). See also State
v. Bowles, 52 SW.3d 69 (Tenn. 2001).

In State v. Williams, the defendant was convicted of first degree premeditated murder. The
trial court refused the defendant’ srequest to instruct the jury on voluntary manslaughter as alesser-
included offense, but did instruct the jury on second degree murder and reckless homicide.
Williams, 977 SW.2d a 104. Holding that the trial court’s failure to instruct on voluntary
manslaughter was harmless, the Tennessee Supreme Court drew the following conclusion:

[B]y finding the defendant guilty of the highest offense to the exclusion of the
immediatey lesser offense, second degree murder, the jury necessarily rejected all
other lesser offenses, including voluntary manslaughter. Accordingly, the trial
court’s erroneous failure to charge voluntary manslaughter is harmless beyond a
reasonabl e doubt because the jury’ s verdict of guilty on the greater offense of first
degreemurder anditsdisinclinationto consider thelesser included offense of second
degree murder clearly demonstrates that it certainly would not have returned a
verdict on voluntary manslaughter.
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Id. at 106 (emphasisadded). Thisholding wasrestated by the supreme court in State v. Bowles, 52
S.W.3d at 78 (defendant’ s convi ction for aggravated rape af firmed; thetrial court’ sfailure to charge
the jury on the lesser-induded offense of sexual battery was harmless beyond a reasonable doubt
where the jury was instructed on the lesser offenses of rape and aggravated sexual battery).

Therecord revealsthat theinstructionsgiventhejury by thetrial court onthelesser-included
offense of aggravated kidnapping embraced only the elementsrequiring the jury to find (1) that the
Defendant knowingly and unlawfully confined the victim, and (2) that the victim suffered bodily
injury or that the Defendant possessed or threatened the use of adeadly weapon. See Tenn. Code
Ann. 8§ 39-13-304(a)(4) and (5) (1997). Likewise, the court’s instructions on the lesser-included
offenseof kidnapping only required thejury to find (1) that the Defendant knowingly and unlawfully
confined the victim, and (2) that the confinement was under circumstances that exposed the victim
to substantial risk of bodily injury. Seeid. §39-13-303(a)(1). Consequently, thejury was presented
with proper lesser-included offenses for the offense of especially aggravated kidnapping as charged
in this case. Therefore, under Williams and Bowles we may conclude that (1) by finding the
Defendants guilty of the greater offense, especialy aggravated kidnapping, in lieu of the lesser
offenses of aggravated kidnapping and kidnapping, the jury necessarily weighed the evidence and
determined that the greater offensewas the maost appropriate charge supported by the evidence; and
(2) theresult would have been the same, even if the jury had received instructions on the offense of
falseimprisonment. We may further concludethat thetrial court’ sfailureto charge thejury on this
offense, although error, was neverthel ess harmless beyond a reasonable doubt. See also Tenn. R.
App. P. 36(b); Tenn. R. Crim. P. 52(a).

Even if Williams was not gpplicable here, the Defendants’ argument would similarly fail
under the harmless error analysis set forth by our supreme court in State v. Allen, 69 SW.3d 181
(Tenn. 2002):

When a lesser-included offense instruction is improperly omitted, . . . the
harmless error inquiry is the same as for other conditutional errors. whether it
appears beyond a reasonable doubt that the error did not affect the outcome of the
trial. (Citation omitted.) In making this determination, a reviewing court should
conduct a thorough examination of the record, including the evidence presented at
trial, the defendant’s theory of defense, and the verdict returned by the jury.

Id. at191. A thorough examination of the record and the evidence presented at trial leads us to
conclude that thetrial court’s error did not affect the outcome of thetrial or, more specifically, the
jury’ sverdict for thisoffense. Thefact that Esther suffered seriousinjury wasuncontroverted. Thus,
we are convinced beyond a reasonable doubt that ajury, if given the opportunity, would not have
convicted either Defendant of the offense of falseimprisonment.

An Allen harmless error analysis applies with equal veracity to Defendant Joseph Combs

argument concerning thetrial court’ sfailureto instruct the jury on the lesser offense of facilitation
of especialy aggravated kidnapping, clearly a lesser-included offense under Burns, part (c).
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Specificdly, the proof of Joseph Combs' participation in and criminal responsibility for thisoffense
IS so overwhelming that we are convinced beyond a reasonable doubt that no jury, if given the
opportunity, would find him guilty of the offense of facilitation of especially aggravated kidnappi ng.
Consequently, the trial court’s failure to instruct the jury, while error, is nevertheless harmless
beyond a reasonabl e doubt.

Turningtowhether jury instructionswererequired for aggravated assault, asal esser-included
offense of especially aggravated kidnapping, we find that the trial court did not err because the
offenseof aggravated assaultisnot alesser-included offense under Burns. Specifically, wefirst find
that part (a) of the Burnstest is not satisfied, whereas all of the statutory elements in aggravated
assault are not included within the statutory dements of especially aggravated kidnapping. As
previoudy noted, a conviction of aggravated assault requires proof that the accused intentionally,
knowingly or recklessly caused serious bodily injury to the victim. See Tenn. Code Ann. § 39-13-
101, -102 (1997). In this case, especially aggravated kidnapping requires proof that a person
knowingly and unlawfully confined the victim so asto interfere substantially with hisor her liberty,
where the victim suffers serious bodily injury. Seeid. 8 39-13-305, -302. A plain reading of the
statute indicates that a conviction for the kidnapping offense requires proof only that the victim’s
serious bodily injury occurred during the unlawful confinement, and not asthe result of any specific
intent on the part of the accused to harm or injure the victim. 1d.

Neither is part (b) of the Burnstest satified. Part (b) states that alesser-included offense
may be found in caseswhere the offense “fails to meet the definition in part (a) only in the respect
that it contains a statutory element or elements establishing (1) adifferent mentd state indicating a
lesser kind of culpability; and/or (2) aless serious harm or risk of harm to the same person, property
or public interest.” Burns, 6 SW.3d at 467. Both offenses involve serious bodily injury, the
essential difference being whether especially aggravated kidnapping associates a mental state with
causation of theinjury. Because we find that the mental state required to intentionally, knowingly,
or recklessly cause avictim'’s serious bodily injury cannot be considered alesser kind of culpability
or harm than that required in an offense where serious bodily injury merely results, part (b) is not
satisfied. Clearly, part () isa so not satisfied since thelesser offense does not involve facilitation,
attempt, or solicitation of either the charged offense or an offense that otherwise meetsthe definition
of lesser-included offensein part (a) or (b).

Our research reveal s that the issue whether the crime of assault is alesser-incuded offense
of especially aggravated kidnapping was raised in State v. Legg, 9 S.W.3d 111 (Tenn. 1999), but
decided on other grounds. 1d. at 118. The supreme court made the following observation during its
consideration of the two offenses: “Unlike aggravated kidnapping, the elements of the crime of
assault do not contemplate a continuing course of conduct . . . . Rather, the crimeitself contemplates
that it isconsummated or completed the moment bodily injury occurs.” 1d. Thissuggeststhat even
the nature of the crimes are quite dissimilar. In any event, because we find that the assault offense
requires proof of some intent to cause injury, while the kidnapping charge requires confinement
where injury results, but which need not even be caused by either Defendant, the Burns test for



lesser-included offense statusis not satisfied in thiscase. Thus, thetrial court did not err by failing
to instruct the jury on the offense of aggravated assault.

Defendant Joseph Combs singularly contends that thetrial court also erred by not giving the
jury instructions on “involuntary servitude,” as alesser-included offense of especially aggravated
kidnapping. “Involuntary servitude” is defined as “the condition of a person who is compelled by
force, coercion or imprisonment and against the person’ swill to labor for another, whether paid or
not.” See Tenn. Code Ann. 8 39-13-301(1) (1997). Involuntary servitude isnot adistinct offense,
but one of two elements describing a condition of confinement which must be proved to convict a
person of kidnapping. Seeid. 8 39-13-303(a)(2) (1997). Thisargument hasno merit.

B. Aggravated Assault

Count 2 of the presentment in this case charged Defendant Joseph Combs with aggravated
assault, i.e., intentionally and knowingly causing bodily injury to Esther Combs by the display of a
deadly weapon, Tenn. Code Ann. 8 39-13-102 (a)(1)(B). The jury was instructed on
intentional/knowing aggravated assault, the crime charged, and reckless aggravated assault as a
lesser-included offense. Defendant contendsthat thetrial court committed reversibleerror by failing
to also charge the jury on the offenses of reckless endangerment and assault, as additional |esser-
included offenses of aggravated assault. We disagree.

“Reckless endangerment” is committed when the defendant “recklessly engagesin conduct
which places or may place another person in imminent danger of death or serious bodily injury.”
Tenn. Code Ann. § 39-13-103 (1997). *“Aggravated assault” is committed when a person
intentiona ly or knowingly or recklessly commitsanassault, asdefined in § 39-13-101 [which means
the defendant caused bodily injury or another to reasonably fear imminent bodily injury], and causes
serious bodily injury or uses or displays a deadly weapon. Seeid. § 39-13-102(a), -101 (1997).
When the defendant i s convicted of committing the crime of aggravated assault recklessly, the crime
isa Class D felony, as opposed to a Class C felony when the crime is committed intentionally or
knowingly. Id. 8 39-13-102(d).

Under the circumstances presented here, we find that the trial court’ sfailureto instruct the
jury ontheoffense of recklessendangerment, if error, washarmlessbeyond areasonabl e doubt under
Statev. Williams, 977 S.\W.2d 101 (Tenn. 1998). By finding the Defendant guilty of intentional or
knowing aggravated assault, in lieu of reckless aggravated assault, the jury expressly rejected any
notion that the Defendant committed the crimerecklessly. Seeid. at 106. Thejury’ sdisinclination
to consider thelesser-included offense of recklessaggravated assault clearly demonstratesthat it al so
would not have returned a verdict on the lesser crime of reckless endangerment. Under similar
reasoning, we alsoreject Defendant’ sargument that thetrial court erred by failing toinstruct thejury
on the lesser-indluded offense of assault.

-65-



C. Aggravated Rape

Defendant Joseph Combs contendsthat thetrial court erred by not instructing thejury onrape
and aggravated assault, as lesser-included offenses of aggravated rape. We disagree.

Count 12 of the presentment, charging Defendant with aggravated rape, alleges that on or
about April 1989, Joseph Combs unlawfully and feloniously sexually penetrated Esther, a child
under thirteen years of age, contrary to Tennessee Code Annotated section 39-13-502. In April
1989, the offense of aggravated rape was defined as “unlawful sexual penetration of another
accompanied by any of the following circumstances:

(1) Forceor coercionisused to accomplish the act and the defendant isarmed
with a weapon or any article used or fashioned in a manner to lead the victim
reasonably to believe it to be aweapon;

(2) The defendant causes persond injury to the victim;

(3) The defendant is aided or abetted by one (1) or more other persons; and
(A) Force or coercion is used to accomplish the act; or (B) The defendant knows or
has reason to know that the victim is mentally defective, mentally incapacitated or
physically helpless; or

(4) Thevictimislessthan thirteen (13) years of age.

Tenn. Code Ann. § 39-2-603 (Supp. 1988) (rape of a victim less than thirteen years of age is
currently codified as “rape of a child,” Tenn. Code Ann. § 39-13-522 (1997)). At that time, the
offense of rape was defined as the “ unlawful sexual penetration of avictim by the defendant or the
unlawful sexual penetration of a defendant by avictim,” where

(1) Force or coercion is used to accomplish the act;

(2) The actor knows or has reason to know that the victim is mentally
defective, mentally incapacitated or physically helpless; or

(3) The actor accomplishes sexual penetration by fraud.

See Tenn. Code Ann. § 39-2-604 (Supp. 1988).

Inour prior discussion of theissueregarding sufficiency of the evidence, we pointed out that
the conviction of aggravated rape required only proof of “unlawful sexual penetration of avictim
by the defendant or the defendant by a victim,” where “[t]he victim is less than thirteen (13) years
of age.” 1d. § 39-2-603. Since the conviction for aggravated rape did not require the State to
establish any one of thethree elements, or “circumstances,” enumerated in the offense of rape, the
offense clearly does not satisfy part (a) of Burns. It isequally obvious that the criteriafor part (c)
arenot met. Furthermore, under State v. Allen, discussed supra, even if it was error to not instruct
the jury on the offense of rape, the error was harmless beyond a reasonabl e doubt, based upon the
proof and the theory of defense. Allen, 69 SW.3d at 191.

-606-



Theoffenseof aggravated assault al so failsto satisfy theBurnscriterion for alesser-included
offenseof aggravated rape, wherethevictimwas|essthan thirteen (13) years of age. Seeid. 8 39-2-
603. Aggravated assault requires proof that theaccused (1) willfully, knowingly or recklessly caused
or attempted to cause serious bodily injury to another; or (2) willfully or knowingly caused or
attempted to cause bodily injury while using or displaying adeadly weapon. Seeid. § 39-2-101(b).
Neither of these elements are included in the offense of aggravated rgpe as charged here, which
meansthat part (a) isnot satisfied. Since parts(b) and (c) area so clearly not satisfied, thetrial court
did not err by faling to instruct the jury on this crime.

D. Aggravated Perjury

Defendant Joseph Combs contends that the trial court erred by failing to instruct the jury on
the offense of perjury, as alesser-included offense of aggravated perjury. We agree.

A person commits the offense of aggravated perjury who, with intent to decelve, makes a
false statement, under oath; the false statement is made during or in connection with an official
proceeding; and the falsestatement ismaterial. See Tenn. Code Ann. 8 39-16-703, -702 (1997). As
relevant here, aconviction for the offense of perjury merely requires proof that the accused made a
false statement, under oath, with intent to deceive. Seeid. § 39-16-702.

Defendant correctly assertsthat the statutory elements constituting perjury areincorporated
by reference within the statutory el ements of the offense charged, aggravated perjury. Thissatisfies
part (a) of thetestinBurns. SeeBurns, 6 S.W.3d at 467. Having concluded that perjury isalesser-
included offense, we usethefollowing two-step analysisto determinewhether the evidencejustified
an instruction on that offense:

First, the trial court must determine whether any evidence exists that reasonable
minds could accept asto the lesser-included offense. In making this determination,
the trial court must view the evidence liberally in the light most favorable to the
existence of the lesser-included offense without making any judgments on the
credibility of such evidence. Second, thetrial court must determineif the evidence,
viewed in this light, is legaly sufficient to support a conviction for the
lesser-included offense.

1d. at 469. Clearly, evidence existswhich reasonabl e minds could accept asto the offense of perjury
and the proof is sufficient to support a conviction. Defendant admitted tha he made a false
statement, under oath, with intent to deceive. The proof also shows that the false statement was
unquestionably made during or in connection with an official proceeding, i.e., tothecourt during the
conservatorship proceeding on October 3, 1997. The contested i ssue waswhether Defendant’ sfalse
statement was “material.”

Becausethetrial court’ sfailureto instruct the jury on this offense wasindeed error, wemust
determine whether the error was harmless beyond areasonable doubt. Statev. Ely, 48 SW.3d 710,
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727 (Tenn. 2001). An erroneous failure to give alesser-included offense instruction will result in
reversal unless areviewing court concludes beyond a reasonable doubt that the error did not affect
the outcome of thetrial. 1d. at 725; Statev. Bowles, 52 SW.3d 69, 77 (Tenn. 2001). Williamsdoes
not apply here, because the trial court instructed the jury solely on aggravated perjury, without
instructions for any lesser-included offenses. See Williams, 977 SW.2d a 106. “[The supreme
court has] never held, however, that afailureto instruct on alesser-included of fensecan be harmless
beyond areasonabl edoubt only when anintermediae offenseisregjected.” Statev. Allen, 69 SW.3d
181, 189 (Tenn. 2002) (The improper omission of a lesser-included offense is analogous to the
improper omission of an element of an offense, where the proper inquiry is whether the record
containsevidencethat could rationally lead to acontrary finding with respect to the omitted element.
Id. at 190-91.).

Here, the issue essentidly turns on whether Defendant’s false statement to the court
concerning Esther’s whereabouts could be considered “material.” For our purposes, “material”
means the “ statement, irrespective of its admissibility under the rules of evidence, could have
affected the course or outcome of the official proceeding.” Tenn. Code Ann. § 39-16-702 (1997).
Conseguently, this Court must determine whether the record contains any evidence from which the
jury couldrationally condudethat Defendant’ s statement wasnot material. Inlight of the subjective
character of the statutory definition of “material,” we are unable to conclude beyond a reasonable
doubt that thejury, if giventhe opportunity, would not have decided that Defendant’ sfal se statement
did not affect the course or outcome of the conservatorship proceeding. As aresult, we are adso
unableto conclude beyond areasonable doubt that the trial court’ sfailure to instruct on the offense
of perjury did not affect thejury sverdict. Becausetheerror isnot harmless, wereverse Defendant’ s
conviction for aggravated perjury and remand this matter for a new trial on that charge.

VII. Instruction on Especially Aggravated Kidnapping

The Defendants al so contend that trial court erred by failing to give the compl ete and proper
definition of “unlawful,” when instructing the jury on the especially aggravated kidnapping charge.
The Defendants assert that if the trial judge had not deeted the reference to the victim’s age, as
provided in the statute, the jury would have been able to consider, as a “defense,” the fact that a
parent or guardian may consent to and thus confine the victim lawfully, where the victim is under
the age of thirteen. We disagree.

It iswell-settled that a defendant has a constitutional right to acorrect and compl ete charge
of the law, so that each issue of fact raised by the evidence will be submitted to the jury on proper
instructions. State v. Garrison, 40 S.W.3d 426, 432 (Tenn. 2000); State v. Teel, 793 S.W.2d 236,
249 (Tenn. 1990). In determining whether jury instructions are erroneous, this Court must read the
entire charge and only invalidateit if, when read asawhole, it fails to fairly submit the legal issues
or misleadsthejury asto the applicable law. See Statev. Vann, 976 SW.2d 93, 101 (Tenn. 1998).
“It is the duty of the trial judge without request to give the jury proper instructions as to the law
governing the issues raised by the naure of the proceedings and the evidence introduced during
trial.” Teel, 793 SW.2d at 249.
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In the context of kidnapping and false imprisonment offenses, “unlawful” is statutorily
defined, with respect to removd or confinement, as* one which isaccomplished by force, threat or
fraud, or, in the case of aperson who is under the age of thirteen (13) or incompetent, accomplished
without the consent of a parent, guardian or other person responsible for the generd supervision of
theminor’ sor incompetent’ swelfare.” Tenn. Code Ann. § 39-13-301(2) (1997). Therecordreflects
that the Defendants requested the jury be given this definition, in its entirety, before the jury was
charged. Thetria judge denied the request, finding that the age of the victim as an aggravating
factor had been removed from the presentment prior to trial, pursuant to an amendment approved
by the court.

The Defendants' assertion concerningtheloss of a“defense” based uponthevictim' sageis
essentially a restatement of an argument previously presented. (See the analysis of evidentiary
sufficiency concerning Defendants’ convictions for especialy aggravated kidngpping.) In that
argument, the Defendants contended that any confinement occurring prior to Esther’s thirteenth
birthday could not be “unlawful,” because it was not accomplished without the consent of a parent,
guardian or other person responsible for the general supervision of the minor’ s wefare pursuant to
the definition of “unlawful” provided by the statute. The Defendants asserted that they gave
themselves consent to confine Esther, and, after she became thirteen years of age, their status as
foster parents conferred upon them the right to continue to do so since it was “ by force of law that
all parents, guardians or other persons responsible for the general supervision of aminor’swelfare
are possessed of the power to confine them.”

In our analysis of that issue, we observed that the Defendants cited no legd support for this
assertion. They still fail to do so. We aso noted that the Defendants never completed the legal
formalities necessary to establish either of them as Esther’slegal parent, guardian or other person
responsiblefor the general supervision of her welfare. Thefact that the Defendants’ parental status
was never legally sanctioned makes any alleged “ defense” on thisground completely without merit.
A plain reading of the statutory definition indicates that removal or confinement by force, threat or
fraud may be unlawful, even if accomplished with the consent of a parent, guardian or other person
entrusted with the minor’s care. We concluded that the evidence was sufficient to find that the
Defendants confined Esther by “force, threat or fraud.” Here, we reemphasize that Esther turned
thirteen years of age on November 16, 1990, which meansthat she endured the great majority of the
period of “confinement” (more than six years) after attaining the age of thirteen.

Moreover, we do not find a provision for this “defense” among the statutes dealing with
“Genera Defenses’ or “Justification Excluding Criminal Responsibility,” where the great majority
of valid “defenses’ are located. See Tenn. Code Ann. 88 39-11- 501 to 505, 601 to 621 (1997).
Hence, the Defendants’ classification of the proposed instruction as a “defense,” even loosdly-
defined, is without support by either statute or case law.

In summation, athorough review of the relevant law and the entire charge submitted to the

jury reveals that the instructions given by the trial judge fairly and correctly submitted the proper
legal issues and that they do not mislead thejury asto the applicablelaw. Accordingly, weconclude
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that the constitutional rights of the Defendants were not violated and thetrial court did not err. The
Defendants are not entitled to relief on thisissue.

VIIl. Merger of Offenses

Defendant Evangdine Combs argues that the trial court erred by failing to merge her
convictions for aggravated child abuse into the conviction for especially aggravated kidnapping.
Defendant Joseph Combs arguesthat it was also error not to merge his conviction for aggravated
assault into the conviction for especially aggravated kidnapping. The Defendants claim that the
separae convictionsin this case violate firmly established rulesagaing multiplicity in indictments
because (a) thetime periodsin the child abuse and assault offenses overlap the time period alleged
in the especially aggravated kidnapping count, (b) the elements for these offenses are the same as
those for especially aggravated kidnapping, and (c) the same proof was used to esablish ther guilt
for different crimes. We disagree.

“Multiplicty concernsthedivision of conduct into discrete of fenses, creatingsevera offenses
out of asingleoffense.” Statev. Phillips, 924 SW.2d 662, 665 (Tenn. 1996). Multiple convictions
and/or punishmentsfor the same offense viol ate federd and state constitutional prohibitions againgt
double jeopardy. See U.S. Const. amend. V; Tenn. Const. Art. |, 8 10. In State v. Denton, 938
S.W.2d 373 (Tenn. 1996), our supreme court established a framework for determining whether a
defendant has received multiple punishments for the “same offense.” The reviewing court must
consider (1) the statutory dements of the offenses, (2) the evidence used to prove the offenses, (3)
whether there were multiple victims or discrete acts, and (4) the purposes underlying the statutes
involved. 1d. at 381.

A. Aggravated Child Abuse

Defendant Evangeline Combs was convicted of four counts of aggravated child abuse. A
person commits the offense of aggravated child abuse or aggravated child neglect who knowingly,
other than by accidental means, treats a child under eighteen (18) years of age in such amanner as
toinflict injury or neglects such achild so asto adversely affect the child' s health and welfare, and
the criminal act was accomplished with a deadly weapon or results in serious bodily injury to the
child. SeeTenn. Code Ann. 8§ 39-15-401, -402 (1991 & 1997). (Thejuryfound Evangeline Combs
guilty of two counts of aggravated child abuse where serious bodily injury resulted, and two counts
where serious bodily injury resulted and a deadly weapon was used.) Especially aggravated
kidnapping, as relevant here, required proof that (1) the defendant knowingly removed or confined
the victim unlawfully, i.e., by force, threat or fraud, so asto interfere substantialy with her liberty,
and (2) the victim suffered serious bodily injury. See Tenn. Code Ann. 88 39-13-305(a)(4),
39-13-302(a), -301(2) (1997).

Applyingthe Denton analysisto EvangelineCombs’ convictionsfor these offenses, we first

note that each required an element that the other one did not. First, we note that the offense of
aggravated child abuse required the jury to find that Defendant non-accidentally treated Esther, a
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child under eighteen years of age, in such a manner asto inflict serious bodily injury or neglected
her so as to adversely affect her heath and welfare. The kidnapping offense (as charged) did not
require afinding concerning Esther’ s age or that Evangeline Combs non-accidentally neglected or
inflicted injury upon her. Second, thekidnapping offense required removal or confinement by force,
threat, or fraud/deception, and the child abuse offensedid not. Thisinitial determination indicates
that the two offenses should not be consdered one for double jeopardy purposes.

Inasimilar vein, wefind that the evidence relied upon by the State to prove thechild abuse
offenseswasclearly different than that used to provethe kidnapping offense. Two of thechild abuse
convictions were based on the jury’ s finding that Evangeline Combs knowingly inflicted specific
serious bodily injuries upon Esther, in February 1994 and September 1995, with a deadly weapon,
to wit: a baseball bat. The remaining two convictions required proof that Evangeline Combs
inflicted serious bodily injury in November 1994 and, again, in September 1994. All four offenses
required proof that Esther was under the age of eighteen when the crimes were committed. By
contragt, the kidnapping conviction was based upon the jury’s finding that Evangeline Combs
knowingly and unlawfully confined Esther for more than seven years and that she suffered serious
bodily injury during such confinement. Aswe previously noted, the statute concerning kidnapping
also does not require the State to prove that the accused actually intended to injure the victim.
Consequently, thissecond factor further supports separate offenses. It followsthat the offenseswere
also committed by discrete acts, the third factor, which weighs in favor of finding two different
crimes.

Finally, a comparison of the purposes of the respective statutes reveal s that, although both
statutesareaimed at prohibiting behavior which causesinjury, they areaimed at different evils. The
crime of child abuse is located in the chapter concerned with offenses against the family and
specifically protects children. The statutes prohibiting kidnapping generally protect a person’s
liberty. Based on the forgoing, we have no trouble concluding that a defendant who unlawfully
confined aperson, which resultedin serious bodily i njury, should be subject to separate convictions
and separate punishmentswhen the evidence showsthat, during the confinement, thedefendant also
treated the victim (a child under eighteen years of age) in such amanner asto inflict serious bodily
injury. Thus, Evangeline Combs’ convictionsfor aggravated child abuse and especially aggravated
kidnapping should not be merged.

B. Aggravated Assault

As relevant here, “aggravated assault” is committed when a person intentionally or
knowingly causes bodily injury to another and uses or displays a deadly weapon. See Tenn. Code
Ann. 8§ 39-13-102(a), -101(a)(1) (Supp. 1994 & 1997). The presentment alleged that Defendant
Joseph Combs did “unlawfully, feloniously, intentionally, and knowingly cause bodily injury to
Esther A. Combs, by the display of adeadly weagpon, to-wit: arope....” Thejury found Joseph
Combs guilty of committing intentional/knowing aggravated assault by display of adeadly weapon.
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Under Denton, we again notethat each of these offenses required an element that the other
onedid not. That is, the aggravated assault (as charged in this case) required the jury to find that
Joseph Combs caused bodily injury and displayed a deadly weapon, to wit: arope. Although the
kidnapping count alleged that Joseph Combs displayed a deadly weapon, the jury did not base its
verdict on such afinding. Rather, the conviction of especially aggravated kidnapping required
serious bodily injury resulting from confinement. Confinement is not an element of aggravated
assault. Thisdetermination suggeststhat the two offenses are not onefor doublejeopardy purposes.

Inaddition, theevidenceusedto provethetwo offenseswasdifferent. Theassault conviction
was based on proof that Joseph Combs, during the time period extending from June 1, 1996 to
September 1, 1996, caused bodily injury to Esther by display of arope. Hiskidnapping conviction
was based on proof that he unlawfully confined Esther from April 30, 1990 to October 3, 1997, a
continuous offense, and that serious bodily injury occurred during that time. Proof of a deadly
weapon was not necessary for the kidnapping conviction. Thus, this factor also supports separate
offenses. Sincewefind that the offenses dearly involved discrete acts, thethird factor further fails
to support Joseph Combs’ argument.

Aswith our previous analysis, even though the purposes underlying both statutes appear to
prohibit behavior which causes injury, the provisions are aimed at different evils. one protects
againg an unlawful infringement on liberty; the other protectsagainst fear of harm and bodily injury.
Accordingly, weconcludethat Joseph Combsisproperly subject to separate convictionsand separate
punishments for the criminal acts which led to hisconvictions for these individual crimes.

Both Defendants assert that merger was also proper on the ground that the crimes were
alleged to occur during time periods which “overlapped” that period set forth in the count for
especidly aggravated kidnapping. This argument is without merit. Nothing in the law prohibits
convictions for crimes committed contemporaneously with other crimes, and the Defendants have
cited no legal precedent to support their assertion.

C. AnalysisUnder Anthony

Both Defendants further argue that separate convictions are improper under the principles
enunciated in State v. Anthony, 817 SW.2d 299 (Tenn. 1991). In Anthony, our supreme court
recognized that a separate kidnapping conviction may violate due process when the kidngpping is
essentidly incidental to an accompanying felony conviction and not “ significant enough, in and of
itself, to warrant independent prosecution.” Anthony, 817 SW.2d at 306. Thefirst questionin an
analysis of thisissue is whether the movement or confinement used was beyond that necessary to
commit the accompanying felony. State v. Dixon, 957 SW.2d 532, 535 (Tenn.1997) (citing
Anthony, 817 SW.2d at 306). “If so, the next inquiry is whether the additional movement or
confinement: (1) prevented the victim from summoning help; (2) lessened the defendant’ s risk of
detection; or (3) created a significant danger or increased the victin' srisk of harm.” |d. Because
the holding in Anthony rested upon the court’ s understanding of due process, rather than aconcern
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for consgtitutional protections against double jeopardy, see Anthony, 817 SW.2d a 306, we shall
briefly addressthis argument.

First, we find that the confinement of Esther for more than seven years was unguestionably
beyond that necessary to commit the accompanying felonies of aggravated assault and aggravated
child abuse in this case. Second, it is just as apparent to this Court that the psychologicd and
physical torturewhich“unlawfully confined” Esther also prevented her from summoninghelp, since
the torture merely increased after acts of disobedience. Third, we believe that the threats of
punishment, and near-constant presence of the Defendants or an alleged sibling at Esther’s side
whenever she was outside the home, certainly lessened the risk that anyone would detect the
Defendants’ criminal actions. Finally, we dso find that the fact and sheer length of Esther’s
confinement positively increased her risk of harm, since nearly every day risked additiond injury.

In summation, we concludethat thetrial court did not err by failing to merge the convictions
for the aforementioned offenses into the conviction for especialy aggravated kidnapping.
Specifically, we find that separate convictions do not violate the constitutional principles of due
process or prohibitions against double jeopardy in this casefor the reasons given. See21 Am. Jur.
2d Criminal Law § 21 (1998) (citations omitted) (“ The doctrine of merger does not apply wherethe
offenses are separate and distinct, but only where the identical criminal acts constitute both
offenses.”). The Defendants are not entitled to relief on thisissue.

IX. Sentencing

The Defendants also argue that thetrial court erred by (1) misapplying various enhancement
factors, (2) failing to award sufficient weight to gppropriate mitigating factors, and (3) ordering
consecutive sentences under State v. Wilkerson, 905 S.W.2d 933 (Tenn. 1995). After athorough
review of the record, we disagree.

When an accused challenges the length, range, or the manner of service of a sentence, this
Court’s review of the sentence imposed by the trial court is de novo with a presumption of
correctness. Tenn. Code Ann. 840-35-401(d). Thispresumptionisconditioned upon an affirmative
showing in the record that thetrial judge considered the sentencing principlesand all relevant facts
and circumstances. State v. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999). If the trial court falsto
comply with the statutory directives, there is no presumption of correctness and our review is de
novo. Statev. Poole, 945 S.W.2d 93, 96 (Tenn. 1997).

The burden is upon the appealing party to show that the sentenceisimproper. Tenn. Code
Ann. § 40-35-401(d), Sentencing Commission Comments. In conducting our review, we are
required, pursuant to Tenn. Code Ann. § 40-35-210, to consider thefollowingfactorsin sentencing:

(2) [t]he evidence, if any, received at the trial and the sentencing hearing; (2) [t]he

presentence report; (3) [t]he principles of sentencing and arguments asto sentencing
aternatives; (4) [t]he nature and characteristicsof the criminal conduct involved; (5)
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[e] vidence and information offered by the parties on the enhancement and mitigating
factorsin 8§ 40-35-113 and 40-35-114; and (6) [a] ny statement the defendant wishes
to make in the defendant’ s own behalf about sentencing.

If our review “reflects that the trial court followed the statutory sentencing procedure,
imposed alawful sentence after having given due consideration and proper weight to thefactorsand
principles set out under the sentencing law, and that the trial court’ sfindings of fact are adequately
supported by the record, then we may not modify the sentence even if we would have preferred a
different result.” State v. Pike, 978 SW.2d 904, 926-27 (Tenn. 1998). In the case sub judice, our
review is de novo with a presumption of correctness.

A. Sentencing Factors

If no mitigating or enhancement factorsfor sentencing arepresent, Tenn. Code Ann. § 40-35-
210(c) provides that the presumptive sentencefor Class B, C, D, and E felony offenses shall be the
minimum sentence within the applicable range. State v. Lavender, 967 S.W.2d 803, 806 (Tenn.
1998); Statev. Fletcher, 805 S.W.2d 785, 788 (Tenn. Crim. App. 1991). The presumptive sentence
for aClass A felony under these circumstancesisthe midpoint of therange. Tenn. Code Ann. § 40-
35-210(c). However, if suchfactorsdo exist, atrial court should enhance the presumptive sentence,
asappropriate, withintherangefor enhancement factorsand al so reducethe sentence, asappropriate,
within the range for any mitigating factors. Tenn. Code Ann. 8§ 40-35-210(e); State v. Arnett, 49
S.W.3d 250, 257 (Tenn. 2001). No particular weight for each factor is prescribed by the statute, as
the weight given to each factor is left to the discretion of the trial court aslong as the trial court
complieswith the purposes and principles of the sentencing act and itsfindings are supported by the
record. State v. Mass, 727 SW.2d 229, 238 (Tenn. 1986); State v. Kelley, 34 SW.3d 471, 479
(Tenn. Crim. App. 2000); see Tenn. Code Ann. § 40-35-210, Sentencing Commission Comments.
Neverthel ess, should there be no mitigating factors, but enhancement factorsare present, atrial court
may set the sentence above the presumptive sentence but within the applicable range. Tenn. Code
Ann. 8 40-35-210(d); State v. Imfeld, 70 S.W.3d 698, 704 (Tenn. 2002).

With regard to Defendant Joseph Combs, the trial court found the following sentencing
factors applicable to the sentence specified: Concerning Defendant’s sentence for especially
aggravated kidnapping, thetrial court applied enhancement factor (1) “ [t]hedefendant hasaprevious
history of criminal convictions or criminal behavior in addition to those necessary to establish the
appropriaterange”; (2) “[t]he defendant was aleader in the commission of an offenseinvolving two
(2) or more crimind actors’; (4) “[a] victim of the offense was particularly vulnerable because of
ageor physical or menta disability”; and (15) “[t]he defendant abused aposition of public or private
trust.” Tenn. Code Ann. § 40-35-114(1), (2), (4), and (15) (1997). The trial court applied
enhancement factors (1) and (15) also to the sentencefor aggravated assault, and enhancement factor
(1) to the sentence for aggravated perjury. To Defendant’ s sentences for aggravated rape and the
seven counts of rape, the trial court applied enhancement factors (1) and (15), in addition to
enhancement factor (7), applicable where “[t]he offense involved a victim and was committed to
gratify the defendant's desire for pleasure or excitement.” Id. § 40-35-114(7). Asfor mitigating

-74-



factors, thetrial court found the following circumstancesapplicableto al sentences: Defendant had
no prior criminal record and had accomplished some good i nthe community through charitablework
and his teaching vocation. Seeid. § 40-35-113(13).

Defendant Joseph Combs contendsthat thetrial court erred by applying enhancement factors
(D), (2) and (4). To support his argument regarding the impropriety of factor (1), Defendant states
merely that he “did not have a criminal record.” A criminal record, per se, is not necessary for
application of thisfactor, however. Our supreme court hasheld that atrial court may utilize previous
criminal behavior, which did not result in a conviction, to enhance a sentence where the criminal
behavior was shown by a preponderance of the evidence. State v. Winfield, 23 S.W.3d 279, 283
(Tenn. 2000); Statev. Carico, 968 S.W. 2d 280, 287-88 (Tenn. 1998). With regard to prior criminal
behavior, the trial court noted the absence of a criminal record, per se, and stated that it was not
limited to convictions of record. The court then found this factor gpplicable based on the
“substantial amount of information” presented at trial concerningthecriminal conduct of Defendant
which was not the subject of formal charges.

Defendant also argues that factor (2), requiring the court to find that the defendant was a
leader in the commission of the offense, cannot be used to enhance his sentences because it is
“illogical.” Specifically, Defendant asserts that both he and his wife cannot simultaneously be
“leaders.” This argument concerns only the sentence for especialy aggravated kidnapping, the
offense for which both Defendants were convicted and the only sentence to which this factor was
applied. Because this crime is a continuing offense, and the proof indicates that each Defendant
alternately and substantially contributed to the commission of the crime during the seven plusyears
the victim was confined, we believe both Defendants could be logically construed a “leader in the
commission of the offense” As the State points out in its brief, the statutory language for this
enhancement factor requiresthat the defendant bealeader, not theleader, wherethe offenseinvolves
two or more criminal actors. See Tenn. Code Ann. 8§ 40-35-114(2) (1997).

Regarding thetrial court’s use of enhancement factor (4), which requires afinding that the
victimwasparticularly vulnerabledueto age, Defendant contendsthat it wasinappropriately applied
under State v. Adams, 864 SW.2d 31 (Tenn. 1993). In Adams, our supreme court stated that the
relevant inquiry isnot simply whether thevictimisunder aspecific age, but “whether thevictimwas
particularly vulnerable because of age or physical or mentd disability.” 1d. at 35 (emphasisin
original). The State hasthe burden of establishing thelimitationsthat render thevictim“particularly
vulnerable,” id., as well as the burden of proving that “the condition which rendered the victim
‘particularly vulnerable’ wasafactor inthe commission of theoffense.” Statev. Butler, 900 SW.2d
305, 313 (Tenn. Crim. App. 1994). We believe that the State satisfied its burden here. The record
established that the victim was taken into the Combs household at the age of approximately five
months old. Thus, she grew up believing the Defendants to be her parents, and she had no other
experiences upon which to base an opinion about what is proper behavior in afamily or about the
differences between right and wrong. This ignorance effectively impaired her ability to summon
ass gance or to even know that sherequiredit. Put another way, if the Combs had not absconded
with Esther at such ayoung age, their subsequent confinement and abuseof her might not have been
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possible. Hence, we find her vulnerability, cultivated almost from birth and endured throughout her
life, was afactor in the commission of the offense. See also State v. Lewis, 44 SW.3d 501, 505
(Tenn. 2001) (use of enhancement factor (4) isappropriateif thefacts show that “the vulnerabilities
of the victims . . . had some bearing on, or some logical connection to, ‘an inability to resist the
crime, summon help, or testify at alater date.’” (citations omitted)).

Defendant further arguesthat thetrial court did not givethe proper weight duethe mitigation
factors presented in his case. Defendant contends that his criminal record, which contains no prior
convictions, his “good work higtory,” and the contributions he has made to “society at large as a
teacher and minister,” effectively offset the enhancement factors deemed appropriate by the court.
We disagree, noting that the weight given to each factor is|eft to the discretion of thetrial court as
long asthetrial court complieswith the purposesand principlesof the sentencing act and itsfindings
are supported by the record, as occurred in this case. State v. Maoss, 727 SW.2d 229, 238 (Tenn.
1986). Thisargument iswithout merit.

Turning to Defendant Evangeline Combs, the record reflects that the trial court applied the
following enhancement factors to her sentence for especially aggravated kidnapping: (1) “[t]he
defendant has a previous history of criminal convictions or criminal behavior in addition to those
necessary to establish the appropriate range’; (2) “[t]he defendant was aleader in the commission
of an offense involving two (2) or more criminal actors’; (4) “[a] victim of the offense was
particularly vulnerable because of age or physicd or mental disability”; and (15) “[t]he defendant
abused a position of public or private trust.” Tenn. Code Ann. 8§ 40-35-114(1), (2), (4), and (15)
(1997). Thetrial court then separately considered the sentences for the four aggravated child abuse
convictions(counts 7 through 10). Asto count 7, thetrial court applied enhancement factors(1) and
(15), seesupra, in addition to enhancement factor (18), appropriatewhere”[a] victim[of aggravated
child abuse] suffered permanent impairment of either physica or mental functions as aresult of the
abuse inflicted.” 1d. 8 40-35-114(18). For counts 8 and 9, the trial court utilized enhancement
factors (1) and (15), and, with regard to count 10, the trial court applied enhancement factors (1),
(15), and (2), see supra. As mitigating circumstances, thetrial court considered but gave “little”
weight to Defendant’s lack of a prior criminal record and the fact that she was “intelligent” and
possessed some skills which could assist with rehabilitation. Seeid. § 40-35-113(13).

Defendant Evangeline Combs contends that enhancement factors (1), (2), (4), (5), (15) and
(18) do not apply in her case. Her arguments concerning the application of factors (1), (2), and (4)
to her sentence for especially aggravated kidnapping are essentially identica to those presented by
the co-defendant, Joseph Combs. Pursuant to hisarguments, we found that atrial court may utilize
previous criminal behavior, which did not result in aconviction, to enhance adefendant’ s sentence;
both Defendants in this case could be logically construed a “leader” in the commission of the
kidnapping offense; and the victim was particularly vulnerable due to age, respectively. These
findings apply equally to the issues raised by Evangeline Combs. Thetrial court used factor (2) to
also enhance Evangeline’ s sentencefor the aggravated child abuse convictionin count 10, based on
proof that Defendant enlisted the assi stance of Jamesand David Combsto hold Esther in placewhile
she beat her with a baseball bat. We find nothing improper in this application.
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Regarding enhancement factor (15), applicable where the defendant abused a position of
private trust, we find use of the factor appropriate where the defendant occupies the position of
parent, even if the position was attained by fraud as demonstrated here. See Statev. Kissinger, 922
S.W.2d 482, 488 (Tenn. 1996) (application of the factor requires finding that defendant occupied a
position of trust, either public or private, e.g., the position of parent, step-parent, babysitter, teacher,
coach). Ostensibly, Defendant was one of Esther’s adoptive parents (and she has even argued as
much in other issuesin this appeal).

Enhancement factor (18), applicablewhere“[a] victim, under § 39-15-402 [aggravated child
abuseand neglect], suffered permanent impairment of either physical or mental functionsasaresult
of the abuseinflicted,” Tenn. Code Ann. § 40-35-114(18), is also appropriate. Thetrial court used
this factor to enhance Defendant’s sentence for count 7, an offense which clearly resulted in the
permanent impairment and disfigurement of Esther’ sleft elbow and arm. Defendant contends that
application of thisfactor constitutes double enhancement, prohibited under State v. Bingham, 910
SW.2d 448 (Tenn. Crim. App. 1995). We find nothing in Bingham to support Defendant’s
argument against application of thisfactor. Moreover, aplain reading of the language in factor (18)
indicates that the legislature purposefully designed factor (18) to enhance this offense.

Defendant’ sargument that thetrial court failedto giveproper weight tothemitigationfactors
presented in her case is likewise without merit. Defendant contends that her character, habits,
mentaity, propensities and activities indicate she is unlikely to commit another crime, and that the
trial court erred by finding that her lack of criminal record, devotion to family, and potential for
rehabilitation did not outweigh the enhancement factors. We disagree. Since the weight given to
each factor is left to the discretion of the trial court, as long as the trial court complies with the
purposesand principlesof the sentencing act and itsfindingsare supported by therecord, asoccurred
here, we will not modify the sentences.

B. Consecutive Sentencing

At the conclusion of the sentencing hearing, thetrial court imposed the following sentences
on Defendant Joseph Combs: twenty-two years for count 1, the especially aggravated kidnapping
conviction; five years for count 2, the aggravated assault conviction; two years for count 11, the
aggravated perjury conviction; twelve years for count 12, the aggravated rape conviction; and ten
yearseach for counts 13 through 19, Defendant’ s seven rape convictions. Thetrial court then found
that consecutive sentencing was appropriate based onitsfinding that (1) Defendant was* adangerous
offender whose behavior indicates little or no regard for human life and no hesitation about
committing acrimein which therisk to human lifeishigh,” Tenn. Code Ann. § 40-35-114(4); and
(2) Defendant was convicted of two or more statutory offenses involving sexual abuse of a minor,
Tenn. Code Ann. 840-35-114(5). Thelatter factor requiresthe court to al so consider the aggravating
circumstances arising from other factors, including the relationship between Defendant and the
victim, the span of undetected sexual activity, the nature and scope of the sexual acts, and the extent
of residual, physical and mental damage to thevictim. Seeid. Thetrial court ordered Defendant’s
sentencesfor counts 1 and 12 through 19 to be served consecutivey to each other, with the sentences
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for counts 2 and 11 to be served concurrently with the sentencefor count 1, for an effective sentence
of 114 years.

For Defendant Evangeline Combs, thetrial court imposed asentence of twenty-two yearsfor
count 1, the especially aggravated kidnapping conviction; eleven years each for counts 7, 9 and 10,
three of the four aggravated child abuse convictions; and ten years for count 8, the remaining
aggravated child abuse conviction. Thetria court then ordered al sentences to run consecutively
for a sentence of sixty-five years based on its finding that Defendant was a “dangerous offender.”
See Tenn. Code Ann. 8§ 40-35-114(4) (1997).

Both Defendants contend that consecutive sentenceswerenot proper becausethe Defendants
were not “the kind of offender envisioned in State v. Wilkerson, 905 S.\W.2d 933 (Tenn. 1995).”
We disagree.

In Wilkerson, our supreme court stated that “[p]roof that an offender’s behavior indicated
little or no regard for human life and no hesitation about committing a crime in which the risk to
human life washigh, is proof that the offender is adangerous offender, but it may not be sufficient
to sustain consecutive sentences.” Wilkerson, 905 SW.2d a& 938. The supreme court stated that,
prior to imposing consecutive sentences, “the proof must also establish that the termsimposed are
reasonably related to the severity of the offenses committed and are necessary inorder to protect the
public from further criminal acts by the offender.” 1d.

The limits of the holding in Wilkerson were later clarified in State v. Lane, 3 SW.3d 456,
460 (Tenn. 1999), wherein the supreme court stated that, before consecutive sentencing may be
imposed based ondangerousoffender status, the Sentencing Act requiresthat “ particul ar facts” exist,
“which show that consecutive sentencing is ‘reasonably related to the severity of the offenses’ and
serves to protect society ‘from further . . . aggravated criminal conduct.”” 1d. at 461 (quoting
Wilkerson, 905 SW.2d at 938. Then, “[i]n order to limit the use of the ‘dangerous offender’
category to cases where such ‘particular facts' exist, . . . sentencing courts must make specific
findings regarding the severity of the offenses and the necessity to protect society before ordering
consecutive sentencing under Tenn. Code Ann. § 40-35-115(b)(4).” Id.

According to the record, when considering consecutive sentencing for Joseph Combs, the
trial court noted the mandates set forth in Wilkerson and specifically concluded that the proof was
certainly sufficient to find that (1) Joseph Combs was a “dangerous offender,” (2) a consecutive
sentencein his case would be reasonably related to the crimes committed, and (3) that aconsecutive
sentence was necessary to protect the public. Thetrial court elaborated further in its discussion of
consecutive sentencing for Evangdine Combs, finding that the serious nature of the offenses, the
number of offenses committed, and the fact that the victim was unable to “ get away” constituted a
“dangerous mix” which the court found sufficient to classify her asadangerous offender. Weagree
that the proof established the Defendants' behavior indicated little or no regard for human life, that
the sentencesimposed are reasonably rel ated to the severity of the crimescommitted in thiscase, and
that they are necessary to protect the public. Consequently, consecutive sentences are proper under
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the statutory proviso for dangerousoffender and under themandates set forthin Wilkerson and Lane.
“Sentencing isinescapably ahuman process that neither can nor should be reduced to a set of fixed
and mechanical rules.” Wilkerson, 905 S.W.2d at 938 (citation omitted). Here, the tria court
followed the statutory sentencing procedure, imposed a lawful sentence ater giving due
consideration and proper weight to the factors and principles set out under sentencing law, and made
findings of fact which we consider adequately supported by the record. Thus, we find no abuse of
discretion in this matter and shall not modify the sentence.

We concur with the trial court that consecutive sentencing is further proper in the case of
Joseph Combs based on the fact that Defendant was convicted of two or more statutory offenses
involving sexual abuse of aminor, Tenn. Code Ann. 8 40-35-114(5). Thisfactor allows the court
to also consider the aggravating circumstances arising from various factors, including the
rel ationship between Defendant and the victim, the span of undetected sexud activity, the natureand
scope of the sexual acts, and the extent of residual, physicd and mental damageto the victim. The
statement given by Esther during the sentencing hearing and the record amply support consecutive
sentences based on these circumstances. In particular, we note as especially egregious the span of
undetected criminal sexual activity and the residual, physical, and mental damage inflicted upon
Esther by Defendant’ s actions.

In his brief, Joseph Combs also argues that the trial court erred when it sentenced him
without benefit of the evaluation required by Tennessee Code Annotated section 39-13-705(b).
Defendant asserts that this eval uation may haveimpacted thetrial court’ sdecisionsregarding term,
probation, aternative sentences, and/or split confinement, an “advantage” to which he was entitled
asamatter of law. The 1998 amendment to this statute demonstratesthelegislature’ sintent to limit
thisprovision to those sentencing decisions where the defendant is seeking probation or some other
form of aternative sentence. Seeid. § 39-13-705(a) (Supp. 2001). Defendant is not presumed to
be afavorable candidate for dternative sentencing, based upon his seven Class B and two Class A
felony convictions. Seeid. §40-35-102(6) (1997). Thus, evidenceto rebut the presumption was not
necessary. Neither ishe acandidatefor probation, since seven of the nine sentencesimposed were
for terms more than eight years. Seeid. 8 40-35-303(a). (The two sentences less than eight years
are to be served concurrently to the twenty-two year sentence for the kidnapping charge.) Findly,
asthe State pointed out inits brief, where asex offender is destined to be incarcerated regardl ess of
the contents of thereport, atrial court’ sfailureto consider it at the time of sentencing isimmaterial
and awaste of resources. See Statev. Dani€l Lovell Brown, No. 03C01-9709-CC-00410, 1998 WL
798922, Jefferson County (Tenn. Crim. App., Knoxville, Nov. 12, 1998), perm. to app. denied
(Tenn. 1999) (“Because asex offender sentenced to the Department of Correctionwill be evaluated
once in its custody, any evaluation at the trial level of an offender ineligible for probation or any
other alternative sentence would constitute aduplication of professional and financial resources.”).

In conclusion, our de novo review of the record concerning the Defendants’ sentencing
revealsthat thetrial court did not err initsutilization of sentencing factors. Thus, wefind thelength
of both Defendants’ sentences appropriate. We aso conclude that the trial court did not err in
ordering consecutive sentences. The resultant length of confinement is justified in this case to
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protect the public from future criminal conduct. Further, because of the egregious nature of the
offenses committed by the Defendants, the inestimable harm to the victim, and the significant span
of timeinvolved, we believe that consecutive sentences are reasonably related to the severity of the
crimes. Sincethe Defendantshavefailedto carry their burdento show that thetrial court’ ssentences
were improper, no relief will be forthcoming on thisissue.

X. Statute of Limitations

Defendant Joseph Combs contends that his convictions for aggravated rape and six of the
seven counts of rape should be reversed asbarred by the applicable statute of limitations. Defendant
argues that the facts alleged in the presentment were insufficient to meet the strict tolling
requirements set forth in State v. Davidson, 816 S.W.2d 316 (Tenn. 1991), and that the State also
failed to prove the allegations at trial. Consequently, Defendant maintains that the statute of
limitationswasnot properly tolled and, thus, the convictionsinissueviolate hisconstitutional rights.
The State asserts that the statute of limitations concerning these offenses was effectively tolled by
the allegations of concealment contained in the presentment, when viewed as awhol e, and that the
allegationswereadequately proven at trial, asdemonstrated by Defendant’ sconviction for especially
aggravated kidnapping. In his reply brief, Defendant further asserts that the issue whether
concealment was proven is a question of fact for the jury, and the trial court’ sfailureto submit this
issueto thejury through proper instructions constituted plain error under Rule 52(b) of Tennesse€g s
Rules of Criminal Procedure.

A. Tolling of the Statute of Limitations

Counts 12 through 19 are the subject of thisissue. Count 12 alleges that Defendant Joseph
Combs committed the offense of aggravated rape of Esther, a child under the age of thirteen, on or
about April 1989, aviolation of Tenn. Code Ann. § 39-13-503. Counts 13 through 19 allege that
Defendant committed the offense of rape, by means of force or coercion, and that thereafter,
Defendant “did conceal the existence of the crime by confining Esther A. Combs within his
residence, contrary to Section 39-13-503, a Class B felony, Tennessee Code Annotated . .. .” The
rape counts allege the following dates, in order, beginning with count 13: November 16, 1990;
summer months of 1995; June 16, 1991; November 25, 1993; November 16, 1993; February 14,
1991, and February 4, 1992, al of which occurred on or after Esther’ sthirteenth birthday and prior
to her eighteenth birthday. In Tennessee, aprosecution may be commenced in one of many ways
including, as here, the finding of an indictment or presentment. See Tenn. Code Ann. § 40-2-104
(1997). The presentment in this case is dated November 4, 1998, and the applicable statute of
limitations for the rape counts 13 through 19 isfour years. Seeid. § 40-2-101(d). Asaresult, the
rape alleged to have been committed during the “summer months of 1995" (count 14) is the only
crime that occurred within four years of the date of the presentment. In his brief, Defendant
concedes that count 14 is not time-barred.

The purpose of a statute of limitationsisto protect adefendant against delay and the use of
stale evidence and to provide an incentive for efficient prosecutorial actionin criminal cases. See
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Statev. Pearson, 858 S.W.2d 879, 886 (Tenn.1993). Theapplicablestatuteof limitationsfor charges
of rape and aggravated rape, where the victim has not reached the age of magjority, is contained in
Tennessee Code Annotated section 40-2-101 and provides as follows:

Prosecutions for any offense committed againg achild prior to July 1, 1997,
that constitutes a criminal offense under the provisions of §8 39-2-601 [repealed],
39-2-603 [repeal ed], 39-2-604 [repeal ed], 39-2-606 [repealed], 39-2-607 [repedl ed],
39-2-608 [repealed], 39-2-612[repeal ed], 39-4-306 [repeal ed], 39-4-307 [repedled],
39-6-1137 [repeded], or 8§ 39-6-1138 [repealed], or under the provisions of 8§
39-13-502--39-13-505, § 39-15-302 or§ 39-17-902 shall commenceno later than the
date the child attains the age of majority or within four (4) years next after the
commission of the offense, whichever occurs later; provided, that pursuant to
subsection (a), an offense punishabl e by life imprisonment may be prosecuted at any
time after the offense shall have been committed.

Tenn. Code Ann. § 40-2-101(d)(1997) (emphasis added).

First, we note that the crime of aggravated rape was codified as Tennessee Code Annotated
section 39-2-603 in April 1989 and that it was “a felony punishable by imprisonment in the
penitentiary for life or a period of not less than twenty (20) years.” Seeid. § 39-2-603(b) (Supp.
1988). Consequently, the applicable gatuteof limitations does not bar prosecution of Defendant for
that offense. Seeid. 8§40-2-101(d) (1997); Loy MonroeHarrisv. State, No. 02C01-9304-CC-00069,
1994 WL 29835 at * 1, Madison County (Tenn. Crim. App., Jackson, Feb. 2, 1994), no perm. to app.
filed (wherethe punishment for the convicted offense provided imprisonment from ten yearsto life,
prosecution was not time-barred because acrimethat authorizeslifeimprisonment hasno limitation
period under Tennessee Code Annotated Section 40-2-101).

Asfor the remaining rape convictions, the State does not dispute that more than four years
had el apsed between the dates of the offenses and thefiling of the presentment in this case (with the
exception of count 14 as noted above). The record reflects that Defendant rai sed the issue whether
the rape chargeswere time-barred prior to trial. Therefore, the issue presented here is whether the
statute was effectively tolled for a sufficient period of time to dlow lawful prosecution for these
crimes.

Tennessee Code Annotated section 40-2-103 provides that “[n]o period, during which the
party charged conceal sthe fact of the crime, or during which the party charged was not usually and
publicly resident within the state, is included in the period of limitation.” (Emphasisadded.) In
State v. Davidson, 816 SW.2d 316 (Tenn. 1991), the state alleged that the defendant’ s threats and
coercion directed toward the child victim constituted concealment under the tolling provision. 1d.
at 318. Onappeal, our supremecourt considered the issue of what allegations of specificfacts must
be contained in the indictment or presentment to properly toll the applicable statute of limitations
to render the prosecution timely where the indictment or presentment shows on its face that the
statutory limitation period has since expired. |d. at 318. The presentment at issue in Davidson
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alleged that the defendant had concealed his criminal activities by discouraging the victim to tell
anyonethrough use of threats and parental influence, which was additionally intimidating because
the victim was particularly dependent on her family since she was legally blind. Seeid. Inits
conclusion, the court stated that it was unable to “read the language in the amendments to the
presentments and say that for a certain period of time sufficient to render the presentments timely
that the fact of the alleged crimes was concealed by the defendant.” 1d. at 321. Specificaly, the
court noted that the state failed to allege when the coercion occurred, when and if it ceased, when
the alleged crimes werefirst reported to the authorities, or why the alleged victim did not report the
abuse upon attaining the age of mgority. 1d.

Wemust first determinewhether the presentment contained sufficient allegations of specific
factsto effectively toll the applicablestatute of limitations. 1n addition to alegingthe specific facts
whichtoll the statute, the state must prove thefacts at trial or the accused cannot be convicted of the
offense. 1d. at 318; Morgan v. State, 847 S.\W.2d 538, 542 (Tenn. Crim. App. 1992). Defendant
Joseph Combs contends that the facts alleged by the State in the presentment concerning the rape
offenses were inadequate to properly toll the statute of limitations under the strict requirements set
forthfor such purposein Davidson and, further, that the Statefailed to provethetolling factsat trial.
We disagree.

Thecircumstances presented in Davidson aredistingui shablefromthosepresented in the case
sub judice. The Davidson court noted that the state failed to allege when the coercion occurred.
Here, the commencement of the conceal ment by confinement, aswell asthe dateit terminated, was
specified in the presentment. Count 1 alleged that Defendant continually confined the victim from
April 30, 1990 until October 3, 1997. Counts 13 through 19 alleged that Defendant “did conceal
the existence of the crime by confining Esther A. Combs within his residence.” Under certain
circumstances, it isproper that “all countsof amultiple-count indictment should beread asawhole,
and element missing from one count can be supplied by another.” State v. Cureton, 38 S.W.3d 64,
82 (Tenn. 2000) (citation omitted) (whereall of countsin an indictment referred to the samevictim,
set out the same date, and were related to each other, the court found they may be read together for
purposes of providing notice to the defendant); see State v. Y oungblood, 287 SW.2d 89, 91 (Tenn.
1956) (“different counts may, within themselves, not support an indictment but if they are properly
connected with preceding counts then the two may be taken together and support an indictment”);
Hayesv. State, 513 SW.2d 144, 146 (Tenn. Crim. App. 1974) (where second count of anindictment
charging drug possession stated only “the aforesaid controlled substance” and failed to specify the
drug, the indictment was not defective). Although these cases concern the state's failure to
completdy allege all of the elements in an offense, we see no reason that the principle should not
apply alsoto allegationsconcerningtolling factsunder circumstancessimilar to those presented here.

The court in Davidson also expressed concern about the fact that the presentments did not
reveal when the alleged crimes were first reported to the authorities, or why the alleged victim did
not report the abuse upon attaining the age of majority. Id. at 321. In Davidson, the latest offense
charged allegedly occurred in June 1981. The presentmentswerereturned in November 1987, more
than six years after the most recent crime and approximately four years and five months after the
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alleged victim reached adulthood (which occurred in June 1983). In the casesub judice, thevictim
reached adulthood on November 16, 1995, during her unlawful confinement. The presentment was
returned on November 4, 1998, one year and one day after her confinement terminated. These facts
were not aleged in the presentment but, in contrast to Davidson, the period of time was not
unreasonabl e or so lengthy asto rai selogical suspicionsabout what could have caused such a delay.
Conseguently, information concerning exactly when the crimeswerefirst reported to the authorities
and why the victim did not report the crime at the age of majority was not necessary here.

We are mindful that statutes of limitations should be liberally construed in favor of the
criminally accused, and provisions tolling the statute during periods of concealment are strictly
construed against the state. State v. Henry, 834 SW.2d 273, 276 (Tenn. 1992). Even so, we
conclude that the dlegations contained in the presentment, as awhole, provided sufficient specific
factsto properly plead conceament and thus toll the statute for the rape offenses for a sufficient
period of time to render the presentments timely. Moreover, we find that the jury, by its verdict
againg Joseph Combs on the especially aggravated kidnapping charge, necessarily found beyond a
reasonabl e doubt that the State proved at trial that Defendant conceal ed the fact of the rape crimes.

B. FailuretoInstruct Jury

Inhisreply brief, Defendant further submitsthat the issue whether concead ment was proven
isaquegtion of fact for thejury, and the trial court’ s failure to instruct the jury on how they should
consider the tolling facts constitutes plain error under Rule 52(b) of Tennessee' s Rules of Criminal
Procedure. Although the record reflectsthat Defendant Joseph Combs was given an opportunity to
request special instructions and to review the jury charge for the purpose of raising objections prior
to thetrial court’sinstructing the jury, Defendant failed to do so. Defendant also failed to include
thisissuein hismotion for new trial. 1tiswell-settled that atrial court hasaduty to give acomplete
charge of the law applicableto the facts of the case and the defendant has aright to have each issue
of fact raised by the evidence and materid to his defense submitted to the jury upon proper
instructions by thejudge. State v. Thompson, 519 SW.2d 789, 792 (Tenn. 1975); Poev. State, 370
S.W.2d 488, 489 (Tenn. 1963). Thetria court is obligated to givethe jury instructions concerning
Issues fundamental to the defense and essential to afair trial, even where aspecial request was not
made at trial concerning theissue. Statev. Anderson, 985 SW.2d 9, 17 (Tenn. Crim. App. 1997).
Our supreme court has intimated that the protection against prosecution provided by a statute of
limitations does not rise to the level of afundamental right. See Statev. Pearson, 858 S.W.2d 879,
887 (Tenn. 1993). In the absence of a special request concerning non-fundamental issues, the trial
court does not err by failing to instruct the jury, even if the circumstances of the case warrant such
an instruction. Anderson, 985 SW.2d at 17. In the instant case, it became Defendant’s
responsibility to submit a specid reques for thetrial court to instruct the jury on tolling factswhen
thetrial court’ sfailureto do so became apparent. Hisfailureto submit such requed, or to raise the
issue in amotion for new trial, would therefore result in waiver of thisissue on appeal. Seeid.

Notwithstanding waiver, in certain circumstances areviewing court isall owed to take notice
of “plain errors’ that were not raised in the proceedings below. See Tenn. R. App. P. 36(b); Tenn.
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R. Evid. 103(d); Tenn. R. Crim. P. 52(b). Specific guidanceisnot provided in any of theserules as
to when an error will rise to the level of plain error. In general, the error must have affected the
substantial rights of an accused, and more probably than not either affected the judgment or resulted
in prejudice to the judicial process. “Whether or not an appellate court should recognize the error
and grant relief in the absence of an objection in the trial court must depend upon the facts and
circumstances of the particular case” State v. Ogle, 666 S.W.2d 58, 61 (Tenn. 1984).

In Statev. Smith, 24 SW.3d 274 (Tenn. 2000), our supreme court adopted thefollowing five
factors, previoudy devel oped by apanel of this Court, for the purpose of deciding whether an error
constitutes“plainerror” in the absenceof an objection at trial: “(a) the record must clearly establish
what occurred in the trial court; (b) a clear and unequivocal rule of law must have been breached,
(c) a substantial right of the accused must have been adversely affected; (d) the accused did not
waivetheissuefor tactical reasons; and (€) consideration of the error is‘ hecessary to do substantial
justice.”” 1d. at 282-83 (quoting State v. Adkisson, 899 SW.2d 626, 641-42 (Tenn. Crim. App.
1994)). The presence of all fivefactors must be established by the record before the reviewing court
may recognize the existence of plain error, and complete consideration of al the factors is not
necessary when it is clear from the record that at |least one of the factors cannot be established. 1d.
at 283. In addition, the “‘plain error’ must [have been| of such agreat magnitude that it probably
changed the outcome of thetrial.” Id. (quoting Adkisson, 899 SW.2d at 642).

A thorough review of the record reveal sthat the plain error doctrine can afford no relief for
Defendant in this case. Thethird and fifth factors, requiring that a substantial right of the accused
must have been adversely affected and that consideration of the error is necessary to do substantial
justice, respectively, preclude a finding of plain error. We do not decide now whether Defendant
was entitled to a jury instruction concerning whether the statute of limitations was tolled by
conced ment. However, even if thiswere decidedly so, and the jury received such aninstruction, it
would not have affected theresult of thetrial on Defendant’ srapecharges. We previously concluded
that the jury’ sverdict on the especially aggravated kidnapping charge effectively decided thisissue
infavor of the State. Specifically, weconcluded that by finding Defendant guilty of thisoffense, the
jury necessarily determined beyond areasonabl e doubt that Defendant conceal ed the fact of therape
crimes, and, thus, the statute for the rape offenses was tolled for a sufficient period of timeto render
the presentments timely. Consequently, neither is consideration of the error necessary “to do
substantial justice.” Defendant’s constitutional rights to a fair trial and to jury instructions
concerning issues fundamental to his defense have not been violated.

In conclusion, we find that the statute of limitations concerning the rape offenses was
effectivelytolled by theallegationsof confinement containedin the presentment, asawhol e, and that
the allegations were proven at trial. Consequently, Defendant’s six convictions for rape do not
violatehisconstitutional rights prohibiting convictionfor atime-barred crime. Becausewealsofind
that thefailureto instruct the jury on the tolling issue did not constitute plain error, Defendant is not
entitled to relief on thisissue.



XI. Modification of Judgment

Our review hasrevealed anumber of clerical errorsinthejudgmentsfor both Evangelineand
Joseph Combs. With regard to the especialy aggravated kidnapping convictions, the judgment
formsreflect that the Defendantswereconvicted of the offensein Tennessee Code Annotated section
39-13-301. The correct statute section number for this offense is 39-13-305. In addition, the
judgment form for the aggravated rape conviction of Joseph Combs cites the current statute section
number for this offense. The judgment form should reflect the statute section number in effect at
the time the offense was committed: 39-2-603. We order that the judgments be modified to reflect
the changes noted herein.

CONCLUSION
For the foregoing reasons, wereverse Defendant Joseph Combs’' conviction for aggravated

perjury and remand the matter for anew trial on that charge. In addition, we modify the judgments
as stated in thisopinion. In all other respects, we AFFIRM the judgments of the trial court.

THOMAST. WOODALL, JUDGE
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