IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT JACKSON
Assigned on Briefs April 9, 2002

STATE OF TENNESSEE v. JOHNNY SHIELDS

Direct Appeal from the Circuit Court for Madison County
No.99-920 Donald H. Allen, Judge

No. W2001-01554-CCA-R3-CD - Filed May 3, 2002

The Appellant, Johnny Shields, was convicted of two counts of aggravated sexual battery, aclass
B felony, following a jury trial. The trial court sentenced Shields, as a Range | offender, to
concurrent eleven year sentences in the Department of Correction. On appeal, Shields raises the
following issues: (1) whether the evidence was sufficient to support the verdicts, and (2) whether
his sentences were proper. After areview of therecord, we affirm Shields' convictions but modify
his sentences due to misapplication of enhancing and mitigating factors.

Tenn. R. App. P. 3; Convictions Affirmed; Sentences M odified.

DaviD G. HAYES, J,, delivered the opinion of the court, in which DAaviD H. WELLES and JAMES
Curwoob WITT, Jr., JJ., joined.

Scott G. Kirk, Jackson, Tennessee, for the Appellant, Johnny Shields.
Paul G. Summers, Attorney General and Reporter; Michael Moore, Solicitor General; Braden H.
Boucek, Assistant Attorney General; James G. (Jerry) Woodall, District Attorney General; and
Shaun A. Brown, Assistant District Attorney General, for the Appellee, State of Tennessee.
OPINION
Factual Background
OnAugust 29, 1999, KC,' then elevenyearsold, travel ed with her family toMemphisto visit

her step-father’ sfamily. Around five 0’ clock that evening, KC and her family returned to Jackson.
Thereafter, KC went to sleep in her bedroom. During the night, she was awoken by alarge number

1In order to protect the identity of minor victims of sexual abuse, it is the policy of this court to refer to the
victims by their initials. See State v. Schimpf, 782 S.W.2d 186, 188 n.1 (Tenn. Crim. App. 1989).



of people entering her home. After she went back to sleep, she felt someone touch her hand. She
jumped up and realized that her shirt was up exposing her breasts. At that point, KC saw the
Appellant leaving her bedroom. Shethen got out of bed and went to sleep in her mother’ s bedroom
with her sister.

After falling asleep again, she wasawakened by David Cage and the Appellant entering the
bedroom. David Cagethen forced K C to havesexual intercourse with him.? The Appellant left the
room during this incident. When he returned, he inserted his finger in KC’'s vagna. The victim
testified that when the Appellant placed his finger inside her vagina, she was wearing panties and
her “P.E. shorts.” This second sexual battery occurred sometime after midnight. Later that night,
KC told her mother wha had happened. After the Appellant was confronted with allegations of
sexual abuse, he immediately left the home and returned to Memphis.

Following the Appellant’s arrest, he told Investigator Doris Jackson that KC “had arather
large breast to be such ayoung girl. Ashe went by, he touched her on the breast and then just | eft
theroom.” At trid, Lee Cage, the Appellant’scousin, testified that the Appellant said to him that
evening, “there was someteenage girlsin the house and that he pinched — he pinched her breast and
ran out.”

TheAppellant wasindicted on November 29, 1999, for one count of child rape and onecount
of aggravated sexual battery. On February 2, 2001, he was convicted after atrial by jury of two
counts of aggravated sexual battery and waslater sentenced to concurrent terms of eleven yearson
each count. Hethen filed amotionfor new trial, which wasdenied, and thistimely appeal followed.

ANALYSIS
I. Sufficiency of the Evidence

The Appellant contends that the evidence was insufficient to convict him of two counts of
aggravated sexual battery. A jury conviction removes the presumption of innocence with which a
defendant is cloaked and replaces it with one of guilt, so that on appeal, a convicted defendant has
the burden of demonstrating thet the evidence isinsufficient. Statev. Tuggle 639 SW.2d 913, 914
(Tenn. 1982). In determining the sufficiency of the evidence, this court does not reweigh or
reevaluatethe evidence. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, it isnot
the duty of this court to revisit questions of witness credibility on appeal, that function being within
the province of the trier of fact. State v. Adkins, 786 SW.2d 642, 646 (Tenn. 1990); Sate v.
Burlison, 868 S.W.2d 713, 719 (Tenn. Crim. App. 1993). Instead, the Appellant must establish that
the evidence presented at trial was so deficient that no reasonable trier of fact could have found the
essential elements of the offense beyond a reasonable doubt. Tenn. R. App. P. 13(e); Jackson v.
Virginia, 443 U.S. 307, 319, 99 S Ct. 2781, 2789 (1979); Sate v. Cazes, 875 SW.2d 253, 259
(Tenn. 1994). Moreover, the State is entitled to the strongest legitimate view of the evidence and

2The record indicates that Cage was indicted for rape of a child and pled guilty to that offense.
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all reasonableinferenceswhich may be drawn therefrom. Statev. Harris 839 SW.2d 54, 75 (Tenn.
1992). In Satev. Matthews 805 S.\W.2d 776, 779 (Tenn. Crim. App. 1990), this court held these
rules applicabl e to findings of guilt predicated upon direct evidence, circumstantial evidence, or a
combination of both direct and circumstantial evidence.

In the present case, the Appellant was convicted of two counts of aggrav ated sexual battery,
aclassB felony. Tenn. Code Ann. § 39-13-504 (1997). Tennessee Code Annotated § 39-13-504
(1997) makesit unlawful for adefendant tointentionally have sexual contact with avictim lessthan
thirteen (13) years of age. Sexual contact isthe intentional touching of the victim'’ sintimate parts,
or theintentional touching of the clothing coveringtheimmediate areaof thevictim’ sintimate parts,
if that intentional touching can be reasonably construed as being for the purpose of sexual arousal
or gratification. Tenn. Code Ann. § 39-13-501(6) (1997).

We, in turn, examine the Appellant’ s two encounters with the victim to determine whether
the evi dence was sufficient to support his convictionsfor two counts of aggravated sexud battery.
Thevictimtestified that she was awakened by someonetouching her hand. Investigator Jackson and
L ee Cagetestified that the A ppellant admitted touching thevictim’ sbreast. Thevictim testified that
later that same night, the Appellant inserted his finger into her vagina. While the jury did not find
penetrationinthisinstance, it doviously accredited thetestimony of the victim that the Appellant did
have sexual contact with her intimate parts or atouching of the clothing covering her intimate parts.
We regject the Appellant’s invitation to revisit questions of witness credibility or to weigh the
evidence produced at trid. See Cabbage, 571 SW.2d at 835. The proof at trial is more than
sufficient for areasonablejury to havefound the necessary elementsfor the offenses of aggravated
sexual battery beyond areasonable doubt. Tenn. R. App. P. 13(e). Thisissueiswithout merit.

[1. Sentencing

The Appellant next argues that “he should have received the minimum sentence on each
count of eight (8) years,” rather than eleven (11) years on each count asimposed by the trial court.
When an accused challengesthe length, range, or the manner of service of asentence, thiscourt has
aduty to conduct ade novo review of the sentence with apresumption that the determinations made
by thetrial court arecorrect. Tenn. Code Ann. § 40-35-401(d) (1997); State v. Ashby, 823 S\W.2d
166, 169 (Tenn. 1991). Thispresumptionis"conditioned upon the affirmative showingintherecord
that the trial court considered the sentencing principles and al relevant facts and circumstances.”
Ashby, 823 SW.2d at 169. Furthermore, when conducting ade novo review of asentence, thiscourt
must consider: (a) the evidence, if any, received at the trial and the sentenang hearing; (b) the pre-
sentencereport; (€) the principles of sentencing and arguments asto sentencing alternatives; (d) the
nature and characteristics of the criminal conduct involved; (e) any statutory mitigating or
enhancement factors; (f) any statement that the Appellant made on his own behalf; and (g) the
potential or lack of potential for rehabilitation or treatment. Tenn. Code Ann. 8§ 40-35-102, -103,
-210 (1997); Ashby, 823 S.W.2d at 168.



If our review reflectsthat thetria courtfoll owedthesatutory sentencing procedure, imposed
a lawful sentence after having gven due consideration and proper weight to the factors and
principles set out under the sentencing law, and made findings of fact that areadequately supported
by the record, then we may not modify the sentence even if we would have preferred a different
result. Satev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). However, wherethetrial
court failsto complywith the statutory provisionsof sentencing, appellate review isde novo without
apresumption of correctness. State v. Winfidd, 23 SW.3d 279, 283 (Tenn. 2000) (citing Sate v.
Poole, 945 S.W.2d 93, 96 (Tenn. 1997)). Inthiscase, our review isde novo without a presumption
of correctness based upon misapplication of sentencing enhancing and mitigating factors.
Furthermore, we emphasi ze that factsrel evant to sentencing must be established by apreponderance
of the evidence and not beyond a reasonable doubt. 1d.

As a Range | offender, the sentencing range for aggravated sexual battery is @ght (8) to
twelve (12) years. Tenn. Code Ann. 8§ 40-35-112(a)(2) (1997). The presumptive sentence for a
class B felony "shall bethe minimum sentence if there are no enhancement or mitigating factors."
Tenn. Code Ann. § 40-35-210(c) (2001). Thetrial court found three enhancement fadorsto apply
in this case: (1) The Appellant has a previous history of criminal convictions or criminal behavior
in addition to those necessary to establish the appropriate range; (8) The Appellant hasa previous
history of unwillingness to comply with the conditions of a sentence involving release into the
community; and (15) The Appellant abused a position of public or private trust, or used a special
skill inamanner that significantly facilitated the commission or thefulfillment of the offense. Tenn.
Code Ann. § 40-35-114(1),(8), (15) (1997). Thetria court also applied one mitigating factor: (1)
The Appellant’s criminal conduct neither caused nor threatened serious bodily injury. Tenn Code
Ann. 8§ 40-35-113(1) (1997).

TheAppellant first contendsthat enhancement factor (1) wasmisapplied. Therecordreflects
that the Appellant’s crimina history includes convictions for Driving Under the Influence of an
Intoxicant, Driving While Impaired, and Obstructing a Highway. Thus, the trial court properly
considered the Appellant’s prior criminal history under enhancement factor (1).

Second, the Appel lant submitsthat enhancement factor (8), tha the Appellant hasaprevious
history of unwillingness to comply with the conditions of a sentence involving release into the
community, should not have been applied. On April 17, 1983, the Appellant was convicted of
Driving Under the Influence and received asentence of eleven (11) months and twenty-nine (29)
days. Later inthat same year, the Appéelant was arrested twice for robbery and once for burgl ary.
The presentence report showed that the charges were “purged” or “held to State, no indictment
found.” Because no convictions were shown for these charges, there is no evidence that the
Appellant violated any conditionsof release. Accordingly inthe absence of proof, we condude that
enhancement factor (8) should not have been applied.

The Appellant next challengesthetrial court’s finding that the Appellant abused a position
of public or privatetrust, enhancement factor (15). The Appellant, who livedin Shelby County, was
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acasual visitor in ahousein which the victim, her mother, and the mother’ sfiancé resided. Hewas
the cousin of the mother’ sfiancé. The victim testified that she had never met the Appellant before
thisoccasion. No proof suggeststhat he visited frequently or that the victim or other children at the
homewere placed in hiscare. Indeed, on theevening the two sexual assaults occurred, thevictim’'s
mother and the mother’s fiancé were in nearby rooms of the home. Nothing in the record
demonstrates that the Appellant occupied any relationship to the victim that promoted confidence,
reliability, or faith in him. See State v. Gutierrez, 5 SW.3d 641, 646 (Tenn. 1999); Sate v.
Kissinger, 922 SW.2d 482, 489 (Tenn. 1996). “The fact that an offender isolder than the vidim
or that the offender is an adult and the victim isa child is insufficient without more to establish a
position of trust.” Kissinger, 922 SW.2d at 489. As such, we conclude that enhancement factor
(15) should not have been used to enhance the Appellant’ s sentence.

Finaly, the Appellant arguesthat thetrial court erred by notgiving moreweight to mitigating
factor (1). Thetrial court, applying mitigating factor (1), found that the Appellant’ s conduct did not
cause or threaten serious bodily harm. We disagree and are compelled to note that every sexual
offenseisphysicallyand mentallyinjuriousto thevictim. Kissinger, 922 SW.2d at 487. Itisdifficult
to conceive of any factual situation where the sexual abuse of a child would not threaten serious
bodily injury. Notwithstanding thisfact, serious bodily injury as defined by the statute includes an
injury that involves "extreme physical pain; . . . or substantial impairment of a. . . mental facility.”
Tenn. Code Ann. § 39-11-106(a)(34) (1997). Clearly, the fact that the victim was sexually abused
at age eleven necessarily includes athreat of mental impairment. Therecord reflectsthat thevictim
underwent extended counsaling. Accordingly, wefind mitigating factor (1) isinapplicablein this
case.

Upon de novo review, we conclude that enhancement factor (1) is present. In the case of
error, this court has the authority to modify the sentence pursuant to Tennessee Code Annotated 8§
40-35-401(c)(2) (1997). Gutierrez, 5 SW.3d at 646. Where enhancement factors are present, but
no mitigating factors, "then the court may set the sentence above theminimum in that rangebut still
withinthe range." Tenn. Code Ann. § 40-35-210(d) (2001). Accordingly, the record supportsthe
decision to enhance the Appellant’ s sentence beyond the minimum of the range. We conclude that
a sentence of nine years on each count of aggravated sexual battery is appropriate.

CONCLUSION

Based upon the foregoing, we conclude that the Appellant’s convictions for two counts of
aggravated sexual battery were proper. Inregard to the sentencingissue, wefind that thetrial court
erredinimposing an el even-year sentencefor each count of aggravated sexual battery. Accordingly,
the judgment of conviction is modified to reflect concurrent sentences of nine years on each count.
This case is remanded for entry of ajudgment consistent with this opinion.

DAVID G. HAYES, JUDGE



