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OPINION

The defendant, Marvin Woods, was employed as a correctional officer at the Hardeman
County Correctiond Facility, a private prison facility in Whiteville, Tennessee, operated by
Corrections Corporation of America(“CCA”). Hewas caught smuggling marijuanainto thefacility
on the morning of May 14, 1999, and was subsequently convicted of the introduction of contraband
into a penal institution, in violation of Tennessee Code Annotated Section 39-16-201(a)(1). Ina
timely appeal to this court, the defendant raises four issues, which he presents as follows:



Did the trial court err by departing from the language of the
pattern instruction, T.P.l. 42.06, in its instruction to the jury
regarding an alleged prior inconsistent statement by
defendant?

. Didthetrial court err by permitting the prosecution, under the
guiseof laying afoundation for impeachment of the defendant
by proof of aprior inconsistent statement, to ask aquestion of
the defendant on cross examination when the trial court and
[a]ll partiesto thetria knew that the defendant had not made
such prior statement?

I"r. Didthetrial court err by overruling the defendant’ s objecion
asto the sufficiency of the chain of custody proof?

V. Woas the defendant denied the effective assistance of counsel
at histrial?

After a careful review of the record and of applicable law, we conclude that the trial court
did not err in admitting the prior inconsistent statement for impeachment purposes, or ininstructing
the jury regarding the purpose for whichthe statement was admitted. We further conclude that the
trial court did not err in allowing the objected exhibit into evidence, the State having shown aproper
chain of custody for its admission, and that the defendant failed to demonstrate that he was denied
the effective assistance of trial counsel. Accordingly, we affirm the judgment of the trial court.

DISCUSSION

Thedefendant’ strial washeld on February 4, 2000, before aHardeman County Circuit Court
jury. Andrew Jones, the Hardeman County Correctional Facility assistant shift supervisor on duty
on the morning of May 14, 1999, testified that the defendant came into the prison at the beginning
of his shift carrying a McDonald's bag. When Jones asked to see the contents of the bag, the
defendant set it on the floor and brought out two Styrofoam trays, opening them to show Jones that
they contained breskfast food. Jones sad that he asked what else wasin the bag, and the defendant
told him “nothing.” However, when he looked in the bag, Jones saw two clear plastic bags
containing a green leafy substance

Jones said that he then used hisradio to call the shift supervisor, Rosa Robinson, who was
standing a few steps away, to come to his position to check the bag. He also taked to the
administrative duty officer, who told him to call the Whiteville Police Department. At that point,
the defendant backed to the door, said, “You can’t hold me, I'm leaving,” and |eft the prison.

On cross-examination, Jones denied that hehad brought the marijuanainto the prison in an
effort to “frame” the defendant and denied that he had made any comments of a sexua nature
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towards the defendant. He aso denied that he had ever asked the defendant to go drinking or
dancing withhim. Hetestified that he had not had any personal problems with the defendant, and
had not been aware of the defendant’ shaving filed agrievanceagainst him with the shift supervisor,
Jeremy Hengley. However, he did acknowledge that, prior to theincident of May 14, Hensley had
called him into a meeting to ask what “the beef” was between him and the defendant.

Officer Steve Cox of the Whiteville Police Department, who responded to the call to the
prison facility, testified that he did not see the defendant at theprison, but that he later spoketo him
at the Hardeman County Sheriff’s Department, where he was transported after hisarred. Cox said
that Jones handed him aMcDonald’ s bag when he arrived at the prison. Inside the bag, underneath
a white Styrofoam food tray, he found two clear plastic bags of what appeared to be marijuana,
which he secured as evidence. He later transported the evidence to the Tennessee Bureau of
Investigation (“TBI") Crime Laboratory in Jackson for drug analysis.

Shortly after the defendant | eft the prison, Deputy Anthony Bynum of theHardeman County
Sheriff’s Department spotted him inhis car at astop signin Bolivar, Tennessee. Bynum testified
that as he drove past the defendant’ s vehicle, the defendant ducked down behind the steeringwhesl,
as if trying to hide from sight. Bynum turned his patrol car around and watched the defendant
quickly enter the parking lot of a McDonald's restaurant through the front entrance and then exit
through the back entrance. After taking the defendant into custody, Bynum transported him to the
Hardeman County Sheriff’s Department.

Kay Sheriff, the regonal crime laboratory supervisor of the TBI Crime Laboratory in
Jackson, testified that she received a manila evidence envelope from Officer Cox. Her notes
indicated that the envelope contained a CCA identification card with the defendant’s name and
photograph, afield drug test kit, and two plastic bags of green leafy plant maerial. She tested the
plant material, and identified it as 103.6 grams of marijuana.

In histrial testimony, the defendant denied having brought the marijuanainto the prison on
May 14, 1999. The defendant testified that Jones pulled him aside as he was entering the prisonto
begin his shift, waiting until the ather employees had departed to their duty stations and they were
alone, before asking him what was in his McDonald’s bag. The defendant suggested that Jones
planted thedrugsin retaliation for hishaving filed agrievance, two weeks earlier, against Jones. He
said that he had complained to Supervisor Hensley about sexual comments that Jones had made to
him, and that Hensley had had a talk with Jones about it. He admitted on cross-examination,
however, that he did not have a copy of the grievance form that he claimed to have filed. He
explained that he had | eft the prison after the drugs were discovered because his* mind went blank,”
and said that he could not remember having attempted to hide from Officer Bynum's view. He
denied that he had admitted to Officer Cox that he had brought the drugs into the prison on the day
of hisarrest.



The State called Officer Steve Cox in rebuttal, who testified that after the defendant was
arrested and brought to the Hardeman County Jail, Cox read him hisrights, and the defendant told
him that he had taken the drugs into the facility.

ANALYSIS
. Prior Inconsistent Statement

Thedefendant contendsthat thetrial court erredin allowing Officer Cox to testify that hehad
admitted to bringing the drugsinto the prison on May 14, 1999. During histestimony at the motion
for new tria, the defendant said that he admitted instead to having brought drugs into the prison on
two prior occasions. Thus, he argues that his admission to Officer Cox did not constitute a prior
inconsistent statement to histestimony at trial in which he denied admitting to Officer Cox that he
had brought drugs into the facility on the day of hisarrest. The State responds by arguing that the
defendant haswaived theissuefor failing to raise atimely objection at trial to the rebuttal testimony
of Officer Cox and, further, that the defendant’s statement, as related by Officer Cox, was an
accurate and fair paraphrase of the defendant’s admission, and that the trial court did not err in
allowing it to impeach the defendant’ s testimony at trial.

The resolution of the issue as to the defendant’s statement requires a review of the
chronology of the dispute.

After opening arguments in this case, the trial court held a hearing outside the presence of
thejury to consider the defendant’ smotionin limineto suppressthe statement he all egedly had made
to Officer Cox. Atthishearing, thedefendant’ strial counsel told the court that the State had notified
her of the defendant’ s statement only the previousday, viaamessage | eft on her answering machine,
the message being that the defendant had admitted to Officer Cox “that he had brought drugs into
the prison on two other occasions.” Defense counsel then asked that the statement be excluded
because it had not been earlier provided to the defense, athough the trial court had ordered
disclosure pursuant to Tennessee Rule of Criminal Procedure 16, and that the statement was
inadmissible as proof of prior bad acts, in violation of Tennessee Rule of Evidence 404(b).
Immediately after trial counsel finished speaking, the prosecutor offeredacorrection, informing the
trial court that the defendant’s statement had not been that he had done it twice before, as
characterized by defense counsel, but rather, that “this was only the second time he had done it.”
The prosecutor went on to announce that the State intended to use the defendant’ s statement only
in rebuttal, and tha he would phrase his question to Officer Cox in such a manner as to eliminate
any reference to the defendant’s prior bad acts. Defense counsel did not protest the prosecutor’s
correction of the statement, and there was no further discussion concerning which words the
defendant had used.

Although the defendant asserts on appeal that differing interpretationsmight be made of the
word “it” in the prosecutor’ s phrase, “ Thiswas only the second time he had doneit,” thetrial court



concluded, after hearing the exchange between the prosecutor and defense counsel, that the
defendant’ s statement could only be used, if at al, on rebuttal following the defendant’ stesti mony.

Thereafter, during the State’'s cross-examination of the defendant, the foll owing exchange
occurred:

Q. All right Did you or did you not tell Officer Cox that you
brought the drugsinto thefacility?

A. No, sir, that’ s not correct.

Q. Officer Steve Cox of Whiteville Police Department, there at the
Hardeman County Jail. Did-areyou denying that you told him, upon
your arrest that day for bringing drugsinto thefacility, that youwere
the one that brought those drugsinto the facil ity?

A. No,sir. | did not tell Mr. Cox that, sir. No, sir.

With no objection made by the defendant, the State cdled Officer Steve Cox in rebuttal,
where the following exchange took place:

Q. Officer Cox, you may havetestified about thisand | forge, but
following the arrest of [the defendant] on May 14th, 1999, did you
have occasion to see him at the Hardeman County Jail?

A. Yes | did.

Q. Allright. Anddidyou havean opportunity to read him what are
commonly known as his Miranda rights?

A. Yes sir.

Q. Anddid he appear to understand them?

A. Yes sir.

Q. Andlisten carefully to my question, Officer Cox.

Did [the defendant] tell you that he had taken the drugs into the

faci lity?

A. Yes hedid.



Officer Cox admitted on cross-examination that he had not made a written record of the
defendant’ sstatement. Since hewas not called to testify at the hearing on the motion for anew trial,
the only information in the record regarding this statement is the prosecutor' s explanation to the
court as to its contents and the rebuttal testimony of Officer Cox. Subsequently, the defendant
testified at the hearing on the motion for new trial that Cox actually asked if he had done it before,
to which he had answered, “[Y]es, on two other occasions, but not today.”

Theargumentsagainst theadmissibility of Officer Cox’ srebuttal testimony are based onthe
defendant’ sassertion that the Stateincorrectly paraphrased his statement, altering it into onethat he
did not make. Amplifying on this contention, he argues that “it is clear that no one at the trial
thought the defendant ever made a diredt statement of admitting to this offense. If he had, there
would have been no need for the prosecutor to ‘craft’ a new statement.” In attempting to elicit a
concession from defense trial counsel that this contention was correct, defense appellate counsel
asked her during the hearing on the motion for new trial:

Q. Inother words because hetold you he did this twice before, you
inferred that he —that he did it this time?

A. No. Because he was charged with bringing drugs in on May
14th, and we were talking about bringing drugsin on May 14th, and
he said that he had done it two times before. In that context, he
admitted he brought it in that day, and he had doneit two prior times.

We believe that this is a reasonable interpretation by trial defense counsel of the import of
the defendant’ s statement. The commonsense meaning of the defendant’ s statement, as related by
the prosecutor, that “it was the second time he had doneit,” isthat he smuggled marijuanainto the
prison on the day that he was arrested as well as one other time. The context in which the defendant
made his statement to Officer Cox wasthat hewas questioned after he had been stopped at the prison
checkpoint, accused of smuggling marijuana, suddenly left the scene, and then taken into custody.
Given this context, we disagree that thereisany ambiguity in theword “it” asthe defendant asserts
on appeal.

Thedefendant’ sargumentsregarding the statement al so overlook thefact that the vehiclefor
getting the statement before the jury was not as a stipulation, agreed upon by the parties, read by the
prosecutor and consisting of the prosecutor’ s understanding asto its contents. Instead, Officer Cox
was specifically asked, after being referred by a previous question to the defendant’ s May 14, 1999,
arrest, whether the defendant told him “that he had taken the drugs into the facility.” Officer Cox
answered, “Yes, hedid.” The defense attemptsto link the prosecutor’ s recounting of the statement
with Officer Cox’s rebuttal response to reach the conclusion that Cox simply “inferred that [the
defendant] brought the drugsinto the prison that day.” However, therebuttal question asked Officer
Cox wasunambiguousand hisanswer unequivocal. Wedeclineto specul atethat Officer Cox merely
wasinferring that the defendant had admitted smuggling marijuanainto thefacility on the day of his
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arrest. Thisthesis could have been tested either during the cross-examination of Officer Cox or by
guestioning him at the hearing on the motion for new trial. Without such proof, we cannot accept
the defendant’s argument that Officer Cox, when asked if the defendant admitted taking the
marijuanainto the facility on the day of hisarrest and answering, “Yes, he did,” realy wassaying,
“Yes, | inferred that he did.”

It iswithout question that thetrial court has discretion whether to admit rebuttal proof. See
Neil P. Cohenet al., Tennessee L aw of Evidence, 8 6.11[10] (4th ed. 2000); Statev. Kendricks, 947
S.W.2d 875, 884 (Tenn. Crim. App. 1996) (“[1]t is within the discretion of the trial courtto permit
the state, in a criminal case, to introduce in rebuttal even testimony which should have been
introducedinchief.”) (quoting Statev. CyrusDevilleWilson, No. 01C01-9408-CR-00266, 1995 WL
676398, at *5 (Tenn. Crim. App. Nov. 15, 1995)). In Sykesv. State 572 P.2d 247, 248-49 (Okla.
Crim. App. 1977), the court approved, inaprosecution for death resulting from child abuse, the use,
on rebuttal, of thedefendant’ s statement to the effect that he had caused the bruises on the child's
body after he had tedtified in defensethat the marks on the body werearash, not bruises. In People
v. Tofil, 188 N.W.2d 63, 65-66 (Mich. Ct. App. 1971), the prosecution was permitted to show, on
rebuttal, that the defendant had denied being at the“ Lucky Bar,” the scene of arobbery, after he had
testified on diredt examination that hehad been there that night.

Asfor the procedure whereby this statement was presented to the jury, it isclear that aprior
inconsistent statement may be admissibleto test the credibility of awitness." See Statev. Smith, 24
S.W.3d 274, 279 (Tenn. 2000) (noting that Tennessee cases “have consistently held that a prior
inconsistent statement is admissible under the Rules of Evidence when the prior statement is used
toimpeach the credibility of awitness”). Rule613(b) of the Tennessee Rulesof Evidence provides,
in pertinent part, that “[€]xtrinsic evidence of a prior inconsistent statement by a witness is not
admissibleunlessthewitnessisafforded an opportunity to explain or deny the same and the opposite
party is afforded an opportunity to interrogate the witness thereon, or the interests of justice
otherwise require.” Our supreme court has held that extrinsic evidence of a prior inconsistent
statement isnot admissible unlessthe witness* either deniesor equivocatesto having madethe prior
inconsistent statement.” State v. Martin, 964 SW.2d 564, 567 (Tenn. 1998).

In this case, the State laid the proper foundation for introduction of the prior inconsistent
statement by specifically questioning the defendant on cross-examination as to whether he had
admitted to Officer Cox that he had taken the drugs into the prison on the day of his arest. The
requirement for admission of the statement was met when the defendant unequivocally denied
having madethat statement. Seeid. Therewasno error, therefore, in allowing the State to introduce
the prior inconsistent statement on rebuttal.

Additi onally, we conclude that there was aso no error in the redaction of the statement to
eliminatethe defendant’ sreferenceto aprior bad act. Asstated by Neil P. Cohen et al. in Tennessee

lAIthough the statement was utilized as a prior inconsistent statement, asrelated by Officer Cox it was actually
a confession even though the defendant denied having made it.
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Law of Evidence, 8 6.13[5][f] (4th ed. 2000) (footnote omitted): “If extrinsic evidence of a prior
inconsistent statement is used, thetrial court has the discretion to screen it and excise irrelevant or
otherwise inadmissible portions. This will prevent the jury from being exposed to inadmissible
proof.” Thus, thetrial court was correct in allowing that Officer Cox be questioned only about that
portion of the defendant’ s statement which related to the offense with which the defendant was
charged.

We have reviewed the two cases cited in the defendant’s brief, and they do not dter the
conclusionswhichwe havereached regarding therebuttal testimony asto the defendant’s statement.
In James Carter v. State, No. W1999-00799-CCA-R3-PC, 2000 WL 1664260 (Tenn. Crim. App.
Oct. 23, 2000), perm. to appeal denied (Tenn. Apr. 9, 2001), the defendant argued that his trial
counsel wasineffective because she had not cross-examined at hissecondtrial aprosecution witness
with a prior inconsistent statement from his first trial. However, this court noted that what the
defendant in Carter was describing as a prior incons gtent statement actudly was only a
representation by the prosecutor as to what the testimony of the witness would be. Since the first
caseended inamistrial beforethat witnesstestified, therewasno* staement” withwhichtoimpeach
the testimony of the witness at the second trial. Likewise, in Doochinv. U.S. Fidelity & Guar. Co.,
854 SW.2d 109, 114-15 (Tenn. Ct. App. 1993), the court of appeals determined that, in a trial
regarding a building destroyed by fire the plaintiff could not be impeached, and no extrinsic proof
about it presented, asto astatement allegedly made by theplaintiff to aformer employee, soliciting
the latter to commit arson, when the statement was inconsistent with the plaintiff’s deposition
testimony but not histrial testimony.

These cases are not relevant to the instant case for, unlike in Carter, the defendant had
actually made a prior statement, according to Officer Cox, and which, unlike in Doochin, directly
contradicted the defendant’ strid testimony.

Thus, for these reasons, we conclude thet the trial court was correct in allowing rebuttal
testimony asto thedefendant’ sstatement to Officer Cox. Wedisagreewith thedefendant’ sassertion
that the statement, as related by the prosecutor, was ambiguous as to whether the defendant had
smuggled marijuanaintothe prison ontheday of hisarrest. Additionally, the question asked Officer
Cox about the statement, and hisresponse, cannat be parsed toreach the defendant’ s conclusion that
Cox was merely testifying as to what he inferred from the defendant’ s words

This assignment iswithout merit.
Il. Jury Instruction
The defendant also contendsthat thetrial court erred by failing to issue the standard pattern
jury instruction regarding hisprior inconsistent statement. Hearguesthat thetrial court’ sinstruction
altered the patternjury instruction, which statesthat thejury is permitted to use theprior inconsi stent

statement only to test the credibility of the witness, into an affirmative statement that a prior
inconsistent statement affects the credibility of the witness, regardless of whether or not the jury
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believeshistestimony. The Statedisagrees, arguing that thetrial court’ sinstruction wasan accurate
statement of the law regarding the use of prior inconsistent statements.

A defendant hasaconstitutional right to afull, complete, and correct charge of thelaw. State
V. Tedl, 793 SW.2d 236, 249 (Tenn. 1990). When adefendant alleges prejudicia error inthetrial
court’ s chargeto thejury, the appellate court must consider the charge asawholeto determineif it
fairly definestheissuesinvolved and does not mislead thejury. Statev. Vann, 976 SW.2d 93, 101
(Tenn. 1998). “A charge should be considered prejudicially eroneousif it failsto fairly submit the
legal issues or if it misleads the jury as to the applicable law.” |d. (citations omitted).

Immediately after Officer Cox testified that the defendant admitted havi ng brought the drugs
into the prison on the day of hisarrest, thetrial court issued the fol lowing i nstruction to the jury:
“Ladies and gentlemen, the purpose of that question is not to prove the fact of the matter asserted
inthe statement, but it goesto show or to effect [sic] the credibility of the defendant, whether or not
you believe or not believe the defendant.”

The Tennessee pattern jury instruction on the use of apriorinconsistent statement provides:

A witness may be impeached by proving that he or she has made
some material statements out of court which are at variancewith his
or her evidence on the witness stand. However, proof of such prior
inconsistent statements may be considered by you only for the
purpose of testing the witness credibility and not as substantive
evidence of the truth of the matter asserted in such statements.

T.P.I —Crim. 42.06 (5th ed. 2000).

Use of the pattern jury instructionsis not required. See State v. Phipps, 883 S.W.2d 138,
152 (Tenn. Crim. App. 1994). Inour view, thetria court’ sinstruction adequately conveyed that the
jury was to consider the prior inconsistent statement only as it affected the credibility of the
defendant. Theinstruction clearly stated that the jury was not to consider the statement as proof of
thematter asserted. Theinstruction further stated that the prior inconsi stent statement wasto be used
to test the credibility of the defendant. Thetrial court’s words, “whether or not you believe or not
believe the defendant,” were intended as a definition of what is meant by testing the credibility of
the defendant, rather than as an instruction that the jury had to consider the prior inconsistent
statement as affecting the defendant’s credibility, regardiess of whether or not it found him
believable. 1nsum, although theinstruction could have been more clearly worded, we conclude that
it did not mislead the jury regarding the applicable law, and thus, that no prejudicial error occurred
from its use.

Since the record on appeal doesnot include the trial court’s instructions at the conclusion of the trial, we do
not know w hether this was the only instruction given as to aprior inconsistent statement.

-9



Additionally, we note that, although the defendant’s statement was treated as a prior
inconsistent statement, it amounted, as presented, to aconfession that he had brought the marijuana
into the prison facility on the day he was charged with doing so. However, because the prosecutor
had not advised defense counsel of the confession as required by a discovery order, the prosecutor
was alowed to utilize it only in rebuttal after the defendant had denied making it. Thus, the
statement being a confession, the tria court could have given Tennessee Pattern Jury
Instruction—Criminal 42.12, the instruction as to a confession, which states, in part: “Evidence of
aconfession hasbeenintroducedinthiscase. A confessionisastatement by the defendant that [ he]
[she] engaged in conduct which constitutes the crime charged and is an adknowledgment of guilt
itself.” T.P.I.—-Crim. 42.12 (5th ed. 2000) (footnote omitted). Theinstruction which thetrial court
gave, treating the confession as aprior inconsistent statement, was more favorable to the defendant
than the confession instruction would have been. Thus, for this additional reason, we conclude that
this assignment is without merit.

[I1. Chain of Custody

The defendant next contends that the trial court erred in allowing the marijuana to be
admitted into evidence, arguing that the State failed to establish the proper chain of custody
necessary for itsintroduction. The State argues that it established the proper chain of custody for
the introduction of the marijuana by introducing testimony of each individual who handled the
evidence.

In order for tangible evidence to be introduced at trial, the State must either introduce a
witness who is able to identify the evidence, or establish an unbroken chain of custody. Statev.
Goodman, 643 S.W.2d 375, 381 (Tenn. Crim. App. 1982). The purpose of the chain of custody is
to “demonstrate that there has been no tampering, loss, substitution, or mistake with respect tothe
evidence.” State v. Braden, 867 SW.2d 750, 759 (Tenn. Crim. App. 1993).

Theconcept of a“chain” of custodyrecognizesthat real evidence
may be handled by more than one person beween the time it is
obtained and the time it is either introduced into evidence or
subjected to scientific analysis. Obviously, any of these persons
might have the opportunity to tamper with, confuse, misplace,
damage, substitute, lose and replace, or otherwise alter the evidence
or to observe another doing so. Each person who has custody or
control of the evidence during this timeis a “link” in the chain of
custody. Generdly, testimony from each link is needed to verify the
authenticity of the evidence and to show that it iswhat it purportsto
be. Each link in the chain testifies about when, where, and how
possession or control of theevidencewas obta ned; itscondition upon
receipt; where the item was kept; how it was safeguarded, if at al;
any changesin its condition during possession; and when, where and
how it left the witness's possession.
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Neil P. Cohen et al., Tennessee L aw of Evidence 8§ 9.01[13][c] (4th ed. 2000) (footnotes omitted).
Whether or not the required chain of custody has been sufficiently established lies within the sound
discretion of thetrial court, and thetrial court’ s determinationwill not be reversed on appeal absent
a clear showing of abuse of discretion. State v. Beech, 744 S\W.2d 585, 587 (Tenn. Crim. App.
1987); State v. Johnson, 673 SW.2d 877, 881 (Tenn. Crim. App. 1984).

We find no abuse of discretion by thetrial courtin thismatter. At trial, the Stateintroduced
testimony from each individual in the chain of custody of the evidence. None of these witnesses
testified to having tampered with the evidence, having withessed anyone else tampering with it, or
of having received the evidence in a condition that would indicate tampering. The defendant’s
supervisor, Andrew Jones, testified that heleft the McDonald’ sbag on thefloor of the prison, where
the defendant had placed it, until the warden arrived and instructed him to carry it outside to the
parking lot. In the parking lot, he turned the bag over to Officer Cox, who gave him a chain of
evidence form tosign to indicate Caox’ s receipt of the evidence from him.

Officer Cox testified that he followed the standard procedure at the Whiteville Police
Department to secure the marijuanafor evidence by placing the plastic bags in a manila enve ope,
taping the envelope closed, and signing his initials and the date across the flap. He then took the
envelope to the TBI Crime Laboratory in Jackson for further analysis. He identified the standard
request for analysis form that he had filled out and signed upon turning the evidence over to the
crimelab, aswell asthe manilaenvelope containing hisinitials* SWC” and the date“5-14-99.” He
reiterated on cross-examination that he had followed all standard proceduresin handling and turning
over the evidence to the crime laboratory.

Kay Sheriff was able to identify the manila envelope Officer Cox submitted to the crime
laboratory by her laboratory number, the subject’ s name, her initial's, and the date that the bag was
brought into the laboratory, all of which had been written on the envelope. She was able to further
identify the envel ope by the crime laboratory tape used to reseal the bag after the completion of drug
analysis, across which she had placed her initials and the date that the drugs were returned to the
envelope and the enveloperesealed. Shetestified that the envel ope was sealed when the laboratory
received it from Officer Cox, and that it was resealed when an officer from the Whiteville Police
Department retrieved it at the conclusion of the testing process.

Finaly, Officer Brandon Mossof the Whiteville Police Department testified that he picked
up the envelope from the TBI Crime Laboratory and brought it to the Whiteville Police Department
for storage. He identified his signature on the “request for examination” form, and identified the
manila envel ope as the same package that he had picked up from the crime laboratory, transported
to theWhiteville Police Department for evidence starage, and thenbrought, pursuant to request, into
court for trial.

In presenting the testimony of these witnesses, the State offered eachlink in the chainof the

evidence, from Officer Cox’ sreceipt of it in the parking ot of theprison to its presentation in court.
The defendant argues, nonetheless, that the evidence should not have been admitted because of
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Officer Cox’ sfailureto testify to having placed the defendant’ sSCCA identificationcard and thefidd
test kit in the evidence envelope. Asserting that it is“beyond question” that someone opened and
then reseal ed the envel ope at some point between Officer Cox’sinitia sealing of the envelope and
Kay Sheriff’s receipt of it for drug analysis, the defendant contends that the State failed to show
circumstances necessary to establish with reasonable assurance that the green leafy plant material
discovered in his McDonald' s bag was the marijuana that was accepted into evidence at trid.

We disagree. The State need not prove the identity of tangible evidence “beyond all
possibility of doubt.” State v. Scott, 33 SW.3d 746, 760 (Tenn. 2000) (citing State v. Holloman,
835S.W.2d 42, 46 (Tenn. Crim. App. 1992)). Nor isit required to establish facts that eliminate all
possibility of tampering. 1d. (citing State v. Ferguson, 741 SW.2d 125, 127 (Tenn. Crim. App.
1987). Rather, “[t]he evidence may be admitted when the circumstances surrounding the evidence
reasonably establish the identity of the evidence and its integrity.” 1d. (emphasis added) (citing
Holloman, 835 S\W.2d at 46). Here, although Officer Cox did not directly testify to having placed
thefield drug test kit and the defendant’ sCCA identificationcard in the envdope, he did testify to
having performed afidd test kit on the material before securing the bagsfor evidence. Kay Sheriff
testified that the envel opewas seal ed when shereceived it, and did not appear to have beentampered
with. Weconclude, therefore, that the circumstances establi shwith reasonabl eassurancetheidentity
and integrity of the evidence atissuein this case, and that, accordingly, thetrial court did not abuse
its discretion in admitting the evidence.

Thisissue iswithout merit.
IV. Ineffective Assistance of Counsel

As his final issue, the defendant contends that he received ineffective assistance of trial
counsel. Hearguesthat histrial counsel wasineffectivefor failingto object to the State’ suse of his
prior inconsistent statement, and for failing to adequately investigate and discover evidence in
support of his “retaliation” theory of defense. The State argues that the trial court did not err in
finding that the defendant received the effective assistance of trial counsel.

The defendant raised the ineffective assistance of trial counsel asan issue in his motion for
a new trid, and much of the hearing on that motion was devoted to trial counsel’s testimony
regarding her representation. Trial counsel testified that the defendant’ s original position was that
he “admitted bringing drugsinto the prison,” but that he was not guilty because the CCA had failed
to provide proper training. Trial counsel said that she told the defendant and his family that the
defensewould not work, and continued to discuss with them other possible theories of defense. The
defendant first told her of the grievance he had fil ed against A ndrew Jones approximately two days
beforetrial, after the trial court’sdenial of hismotion for pretrial diversion. Trial counsel testified
that their theory of defense then *evolved” into showing that Jones had planted the marijuanain the
McDonald' s bag to frame the defendant, in order to get him fired for having made the allegation
against Jones. Trial counsel stated that there were some facts to support this theory, including
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statementsthat the defendant had made to afellow employee after hisarrest to the effect that Jones
had “ set [him] up,” and the obvious “animus’ that Jones felt toward the defendant.

Tria counsel admitted that she had not attempted to obtain a copy of the defendant’s CCA
personnel file to determine whether the grievance he claimed to have filed was included in his
records. She explained that her previous experience with the corporation had led her to believe that
CCA, with an eyeto potential future litigation, would not have recorded the specific details of the
defendant’ sgrievance, and thus, that the State would be able to impeach her client stestimony with
thelack of detail in hisrecords. Also, she had not wanted to “tip [the State] off” regarding her theory
of defense. Shedisagreed that thereport contained in thedefendant’ s personnel file, acopy of which
was apparently received asan exhibit at the motion for anew trial hearing, would have corroborated
the defendant’ s testimony, pointing out that the CCA record contained only a statement that the
defendant had announced that he was quitting, and that he didnot want to talk about hisreasonsfor
doing so.

Tria counsel testifiedthat she had tel ephoned the CCA inan effort totd k to Jeremy Hensley,
the supervisor to whom the defendant claimed to have made his complaint. She had learned that
Hendley had been transferred to afacility in West Virginia. She had attempted to contact him at that
facility, but had not been successful. She admitted that she had not requested atrial continuancein
order to make further atempts at contact with Hensley, and that she did not know what Hensley's
testimony might have been if he had appeared at trial.

Trial counsel saidthat she had, in ahearing, objeded to the use of the defendant’ sadmission
to Officer Cox. Thetrial court had ruled that the State would not be allowed to use the statement
in its case-in-chief, but that it would be allowed to impeach the defendant with a redacted form of
the statement should he offer inconsistent testimony at trial. She had not objected to the redacted
version of the defendant’s statement because she had thought tha it was in the defendant’ s best
Interest, “ essentiallyacompromisewithreality,” inthat it eliminated hisreferenceto having brought
drugs into the facility on previous occasions. Tria counsel thought that the defendant’ s statement
to Officer Cox had clearly implied an admissionto having brought the drugsinto the prison on May
14. Therewas" never any confusion,” shesaid, “ asto what admission the Defendant made when he
was questioned by Officer Cox regarding the incident where he was caught with marijuana at the
prison.” Asfar asher initial understanding that the defendant’ sstatement had been that he had done
it twice before, rather than that this was only the second time he had done it, she said that she* may
have misunderstood what the message was on [her] answering machine.” Although counsel, on
appeal, refersto Officer Cox’ sreciting an “invented statement” of the defendant, we condude that
it was, indead, a redacted version of what the defendant had told Cox.

Trial counsel further testified that she had advised the defendant of hisright to testify, and
that she had informed him that his admission to Officer Cox could be used against him if he offered
contrary testimony at trial. She said that the defendant had told her earlyin her representation that
he “brought drugs in to bring in extra money, and he had dore it two other times.” She aso
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remembered a conversation in which he indicated that he had admitted to a police officer to having
brought the drugs into the prison.

Tria counsel admitted that she had not interviewed or attempted to call Rosa Robinson, the
shift supervisor on duty on May 14, 1999, as awitness in the defendant’s case. She had contacted
each potential witness whose name had been provided by the defendant. The defendant had not
mentioned Rosa Robinson’s name, or told her that Robinson had been present during the incident
at the prison.

The defendant claimed that histrial counsel never spoke to him about her decisionto allow
the State to “recrdt” hisstatement to Officer Cox to remove any referenceto hisprior bad ads. He
also claimed that he told trial counsel about Rosa Robinson prior to trial, but counsel failed to
interview her or call her asawitness. He admitted, however, that he had been given an opportunity
at trial to provide the names of any other witnesses that might be needed, and tha he had failed to
mention Robinson’s name. He further admitted that Robinson’s testimony would have been
essentially the same as that provided by Jones.

On January 9, 2001, thetrial court issued an order denying thedefendant’ s motion for anew
trial. Thetria court found, inter alia, that no prejudice had resulted from trial counsd’ s failure to
investigatethe defendant’ s personnel file or to reques acontinuancetolocate Jeremy Hensley, since
the personnel file contained no references to the alleged grievance, and the defendant was able to
testify at trial about Jones' s alleged behavior and animosity towards him. The court further found
that trial counsel was not deficient for failing to object to the revision of the defendant’s prior
inconsistent statement introduced at trial. Consequently, the trial court found the defendant’s
allegations of ineffective assistance of trial counsel to be without merit, and denied his motion for
anew trial.

The findings of fact made by the trial court are conclusive on appeal unless the evidence
preponderates against those findings. Statev. Burns, 6 S\W.3d 453, 461 (Tenn. 1999). “Moreover,
factual questions that involve assessing the credibility of witnesses, or the weight and value to be
given their testimony, are matters of resolution by the trial court.” Id. We review thetrial court’s
application of law to the facts, however, de novo, with no presumption of correctness. 1d. We
review theissue of ineffective assistance of counsel, whichinvolvesmixed questionsof fact and law,
de novo, with a presumption of correctness accorded to the trial court’s findings of fact. Fields v.
State, 40 S.W.3d 450, 458 (Tenn. 2001); Burns, 6 SW.3d at 461.

In order to succeed on a claim of ineffective assistance of counsel, the defendant bearsthe
burden of showing both that his counsel’ s performance was deficient, and that counsel’ s deficient
performance prejudiced the outcome of hiscase. See Strickland v. Washington, 466 U.S. 668, 687,
104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984); see also State v. Taylor, 968 S.W.2d 900, 905
(Tenn. Crim. App. 1997) (noting that same standard for determining i neffective assi stance of counsel
that isapplied in federal casesalso appliesin Tennessee). Since adefendant must meet both prongs
of thetest in order to succeed on aclaim of ineffective assistance of counsel, failure to show either
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deficient performance or resulting prejudicewill result in afailureto establish hisclaim. SeeHenley
v. State, 960 S.W.2d 572, 580 (Tenn. 1997); Goad v. State, 938 SW.2d 363, 370 (Tenn. 1996).

Here, thedefendant hasnot shown prejudiceresulting fromtrial counsel’ sfailuretointerview
potential witnesses or to investigate his personnel file, and has not shown either deficient
performanceor resulting prejudiceintrial counsel’ sfailureto object to the introduction of his prior
inconsistent statement. Despite hisallegationsthat Jeremy Hensley and Rosa Robinson would have
offered testimony favorable to his case had trial counsel interviewed them or called them to testify
at trial, the defendant did not present the testimony of either of these witnesses. Without any proof
asto thetestimony that these witnesses would have offered at thetrial, at the hearing regarding the
alleged ineffective assistance of trial counsel, the defendant cannot demonstrate that he was
prejudiced by their failureto becalled on hisbehalf. SeeBlack v. State, 794 S.\W.2d 752, 757 (Tenn.
Crim. App. 1990). We agree with the trial court that the defendant was not prejudiced by trial
counsel’ sfailure to investigate his CCA personnd file, sincethe file did not contain the grievance
heallegedly filed against Jones, and thuswould not have provided any corroboration for his defense
theory. We also agreewith thetrial court that trial counsel was not deficient for failing to object to
the redacted version of the defendant’ s statement that was used to impeach his testimony at trial.
The record shows that trial counsel raised an objection to the statement in a hearing, resulting in a
ruling by thetrial court that the statement would be admissbleonly for impeachment purposes. The
requirementsfor admission of the statement were met by the State’' s questioning of the defendant
on cross-examination, and his denial of having made the datement. Thus, there was no basis upon
which trial counsel could renew her objection to the statement.

Asfor thealegedillogic of the defendant’ stestifying, and opening the door to testimony as
to hisadmission to Officer Cox, there isareverse side to the defendant’ sargument. Only through
his testimony oould the defendant attempt to deflect and explain the prosecution testimony that he
was caught trying to smuggle marijuanainto the prison, that he fled the scene, tried to evade capture
by the police, and why Andrew Jones would have a reason to give false testimony. Given the
prosecution’s proof and the defense theory, we cannot conclude that no competent counsel would
have determined that the defendant should testify. See Provenzano v. Singletary, 148 F.3d 1327,
1332 (11th Cir. 1998); Waters v. Thomas, 46 F.3d 1506, 1512 (11th Cir. 1995) (en banc). We
conclude, therefore, tha the trial court did not err in finding that the defendant failed to meet his
burden of demonstrating ineffective assistance of trial counsel.

Thisissue is without merit.
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CONCLUSION

Based on the foregoing reasoning and authorities, we affirm the judgment of the trial court.

ALAN E. GLENN, JUDGE
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