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OPINION

In April 1993, the Davidson County Grand Jury indicted the Defendant for two counts of
aggravated kidnapping, two countsof aggravat ed rape, and one count of aggravated robbery. InJune
1999, the Defendant was tried by a Davidson County jury and found guil ty of aggravated robbery,
aggravated rape, rape, and two counts of aggravated kidnapping. Thetrial court sentenced him to
fifteen yearsfor each count of aggravated kidnapping, fifteen years for aggravated robbery, twenty
yearsfor aggravated rape, and fifteen years for rape. The court ordered that the sentence for one
count of aggravated kidnapping and the sentence for aggravated robbery run concurrently, but
consecutiveto all other sentences. The court further ordered that the sentence for the second count
of aggravated kidnapping and the sentence for rape run concurrently, but consecutive to all other
counts. The Defendant thereforereceived an effective sentence of fifty years.

The Defendant now appeal shis convictionsand hissentence, presenting thefollowing issues
for our review: (1) whether the trial court committed plain error by failing to sever the trial for
offensesagainst victim ClaraBumphus from that of offenses against victim Rosheka Alexander; (2)
whether the trial court erred by failing to admonish the jury not to view, listen to, or read any news
coverage of the case during trial; (3) whether thetrial court erred by failing to grant histwo motions
for amistrial; (4) whether the evidence presented at trial was sufficient to support the Defendant’s
convictions; (5) whether thetrial court erred by allowing the State to present evidence of the age of
one victim; (6) whether the trial court erred by allowing into evidence altered documents and by
instructing the jury that the documentswere atered to remove inadmissible evidence; (7) whether
thetrial court erred by allowing into evidence inadmissible hearsay statements; (8) whether thetrial
court erred by refusingto instruct the jury on lesser-included offenses requested by the defense; and
(9) whether thetrid court improperly sentenced the Defendant. We affirm the judgment of thetrial
court.

At trial, Clara Bumphus, one of the two victims in this case, testified that at midday on
October 24, 1992, she walked to a mechanic’s shop near her home to pick up her car, which was
being repaired. When she arrived at the shop, she discovered that her car was not ready, so she
walked to anearby gas station, where she purchased food and a soft drink. She then began walking
homethrough an alley. Bumphustestified that while she was walking home, aman, whom shelater
identified asthe Defendant, stepped into the alley from behind afence, goproached her from behind,
and placed a pistol to her side. When she felt the gun, Bumphus told him, “Please don’t hurt me.
... Please don’'t kill me because | have children.”

According to Bumphus, the Defendant forced her up the aley, still holding the gun to her
waist, and into an abandoned house. There hetold her, “ Shut up. Don’'t look at me. I'll hurt you.
... I'll kill you.” He then ordered her to lie down on the floor, removed her underclothes, and
penetrated her vaginally with hispenis. During the rape, the Defendant held the gunin hishand and
pointed it towards Bumphus' face. Afterwards, the Defendant and Bumphus got up, and the
Defendant emptied Bumphus' purse onto the floor. Hetook $51 and |eft the remaining contents of
the purse. Bumphus testified that the Defendant then placed the gun in his pocket and escorted
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Bumphus to a nearby bus stop, where he released her and boarded the bus. She reported that the
entire incident spanned approximatdy thirty-five to forty minutes.

Bumphustestified that immediately after the Defendant departed, shewalked to her sister’s
apartment, whereshe“ cleaned up.” Whileat her sister’ sapartment, she noticed apatrol car outside,
“ranoutinthemiddleof thestreet,” and “ waved the officer down.” Shereported what had happened
to the officer. Bumphus stated that the officer took her to the house where the rape occurred, and
they found someof her belongingsthere, which had fallen out of her purse when the Defendant took
her money. Othe officers soon arived, and Bumphus was transported to the hospital for an
examination.

Bumphus testified that her attacker did not disguise his appearance on the day of the rape
She stated that although he continually admonished her not tolook at him, she remembered hisface
clearly. Sherecalled that she gave adetail ed description of the Defendant’ sappearanceto thepolice
and aided the police in constructing a composite drawing of her attacker. The drawing was
introduced as an exhibit at trial. Bumphus also testified that she attended a police line-up at which
sheidentified the Defendant as her attacker.

Officer Charles R. Williams of the Metropolitan Police Department testified that Clara
Bumphus approached himon foot on October 24, 1992 while he was “ doing aroutine patrol” at the
housing project where she lived. When he stopped his vehicle, she told him that she had been
robbed and raped by a“male black,” and sherelated detail sof theincident to him. Williamsrecalled
that Bumphus appeared to be in a state of shock when she stopped him. Williamstestified that he
took Bumphus to the abandoned home where she claimed the rape had occurred, and at the house,
they found items on the floor that had fallen out of Bumphus' purse.

Sergeant Kim Gooch of the Metropolitan Nashville Police Department testified that she
assisted Clara Bumphus in creating a composite drawing of her attacker. Gooch also testified that
she participated in aphysical line-up with Bumphus on November 10, 1992. She reported that the
victims participating in the line-up were not allowed to converse with one another during the
process. Detective Suzanne Stephensof the M etropolitan Nashville Police Department testified that
she also participated in the line-up conducted on November 10, 1992. She stated that at theline-up,
Bumphus identified the Defendant as her attacker.

Officer Jeff Burnetteof the Metropolitan Nashville Police Department testified that in 1992,
he had an opportunity to view the composite drawing of Bumphus' attacker. Bumette stated that
when he saw the drawing, he called the police department’ s sex abuse division and told Detective
Stephens, an employee of that division, tha he knew an individual who resembled the composite
drawing. Burnette identified the individual as the Defendant.

The second incident in this case involved victim Rosheka Alexander, who also testified at

trial. Alexander recaled that on October 28, 1992, when she was seventeen years old, she was
walking home from a friend's house when a man on a bike, whom she later identified as the
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Defendant, approached her. She stated that initially, shethought the Defendant seemed friendly, so
she told him her name, and he identified himself as“Dray.” However, Alexander testified that the
Defendant soon “pulled out a gun” and threatened to “blow [her] brains out” if she did not follow
him. She continued to walk with him while he asked her a number of questions, such as how dd
she was, where she lived, and what her phone number was. Fearful, Alexander answered the
questions and followed the Defendant up an alley to an empty house As she and Defendant
approached the house, however, Alexander turned to run. The Defendant grabbed her from behind,
put the gun against her back, and told her that “if [she] tried to run again, he was goingto blow her
brains out.”

According to Alexander, the Defendant dragged her into the house, “threw [her] on the
carpet,” forced her to remove her skirt, and raped her vagnally with his penis. Alexander testified
that after the rape, while she cried, the Defendant asked her, “Did | break your virginity?’ to which
sheresponded, “Yes, youdid.” Alexander stated that this appearedto pleasethe Defendant, and he
“got back on[her].” Inaneffort to escape, shetold him that she saw someone at the window of the
house, which caused him to stand up. However, when pressed by the Defendant, she admitted that
she had not seen anyone at the window. She stated that this angered the Defendant, and he “ started
choking[her] .. .[and] slapping [her] head onthefloor....” Alexander testified that the Defendant
then climbed out of the window, attempted to hdp her out of the window, and got onto his bike.
Before leaving the scene, the Defendant handed Alexander a piece of paper on which he had
apparently written his name and phone number. The Defendant then departed on hisbicycle, and
Alexander ran home, where she immediately took a shower.

Alexander testified that shetold no one about the rape until ateacher at school thefollowing
day questioned her about her demeanor. Alexande stated that she “didn’t really want to talk about
it at first,” but eventually told her teacher what had happened. A police officer was summoned to
her school, and Alexander showed the officer where the rape had occurred. She was later taken to
the hospital for testing.

Alexander recall ed that the house where she was raped had been freshly paintedand carpeted
shortly beforetherape occurred. Shealso recalled that the Defendant did not attempt todisguise his
appearance at the time of the rape, and she stated that she had a chance to look at his face. She
remembered that “[h]e had gold on his teeth.” Alexander aided police officers in assembling a
compositedrawing of her attacker, and the drawing wasintroduced asan exhibit at trial. Inaddition,
Alexander participated in both a photographic line-up and aphysical line-up prior to trial. On both
occasions and at trial, she identified the Defendant as her attacker.

Lieutenant Thomas Jones of the Meropolitan Nashville Police Department testified that in
1992, he was employed as a crime scene technician. He recalled that on October 29, 1992, he was
called to investigate the house in which Rosheka Alexander claimed to have been raped. He stated
that hewasableto lift fingerprintsfrom thefreshly-painted windowsill of theroom whereAlexander
reported the rape had occurred. Officer Danny Morris, afingerprint expert with the Metropolitan
Nashville Police Departmert, testified that he examined the fingerprints lifted from the scene. He
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compared afingerprint lifted from the windowsill with the Defendant’ s fingerprint and concluded
that the two prints matched.

Detective Suzanne Stephens returned to the stand and stated that she administered the
photographic line-up to Rosheka Alexander and aided in conducting the physical line-up at which
both Clara Bumphus and Rosheka Alexander identified the Defendant asthe man who raped them.
Stephensverified that Alexander identified the Defendant as her attacker at both the physical line-up
and at the photographic line-up. She also testified that the two victimswere not allowed to speak
to one another during the physical line-up.

I. SEVERANCE

The Defendant argues that the trial court erred by failing to grant his motion to sever the
offenses against Rosheka Alexander from the offenses against Clara Bumphus. Although the
Defendant failed to raise thisissue in his motion for new trial, he contends that the trial court’s
failure to sever the offenses was plain error. Normally, issues “upon which a new trial is sought”
that are not included in adefendant’ s motion for new trial are considered waived. Tenn. R. App. P.
3(e); seeStatev. Clinton, 754 S.W.2d 100, 103 (Tenn. Crim. App. 1988). Neverthdess, an appellate
court may review anissuewhich would ordinarily be considered waivedif the court findsplainerror
intherecord. See Tenn. R. Crim. P. 52(b). Rule 52 of the Tennessee Rules of Criminal Procedure
states, “ An error which has affected the substantial rights of an accused may be noticed at any time,
even though not raised in the motion for anew trial or assigned as error on appeal, in the discretion
of the appell ate court where necessary to do substantial justice.” 1d.; see also Statev. Adkisson, 899
S.W.2d 626, 636-42 (Tenn. Crim. App. 1994). In an exercise of our discretion, we will addressthe
merits of thisissue.

Rule 14 of the Tennessee Rules of Criminal Procedure provides as follows:. “If two or more
offenses have been joined or consolidated for trial . . . , the defendant shall have the right to a
severance of the offenses unless the offenses are part of acommon scheme or plan and the evidence
of onewould be admissible upon thetrial of theothers.” Tenn. R. Crim. P. 14(b)(1). A tria court’s
denial of amotion for severance under thisrule will bereversed only when there hasbeen an abuse
of discretion. State v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999). In Tennessee, there are three
categories of common scheme or plan evidence: (1) evidence showing a distinctive design or
signaturecrime; (2) evidencedemonstrating alarger, continuing plan or conspiracy; and (3) evidence
that is part of the same transaction. State v. Moore, 6 S.W.3d 235, 240 (Tenn. 1999). “Before
multipleoffensesmay be saidto reveal adistinctivedesign, . . . the* modus operandi employed must
be so unique and distinctive asto be like asignature.’” 1d. (citing State v. Carter, 714 SW.2d 241,
245 (Tenn.1986)).

However, the Tennessee Supreme Court has noted tha

the mere existence of a common scheme or plan is not a proper justification for
admitting evidence of other crimes. Rather, admission of evidence of other crimes
which tends to show a common scheme or planis proper to show identity, guilty
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knowledge, intent, motive, to rebut a defense of mistake or accident, or to establish

some other relevant issue. Unless expressly tied to arelevant issue, evidence of a

common scheme or plan can only serve to encourage the jury to conclude that since

the defendant committed the other crime, he also committed the crime charged.
Id. at 239 n.5. The court has also stated that “acommon scheme or plan for severance purposesis
the same as a common scheme or plan for evidentiary purposes.” 1d. at 240 n.7. Thus, Tennessee
Rule of Evidence 404(b) is aso relevant to our analysis of thisissue. See State v. McCary, 922
S.W.2d 511, 513-14 (Tenn. 1996).

Inthis case, thetrid court concludedthat offenses against Clara Bumphus and those aga nst
Rosheka Alexander were signature crimes and therefore denied the Defendant’s motion to sever.
In doing so, the trial court noted that the crimes against the two women involved “ penile-vaginal
rape,” that a common wegpon was used, and that both occurred “in East Nashville in close
proximity, . .. duringtheday.” The court aso noted that “ both victimswerewalking alone. . . [and
that] both [victims] were threatened with agun or threatened to bekilled.” In addition, we note that
the victims, who were both young females, were taken through alleys to abandoned houses, where
they wereraped. We agree with thetria court’ sfinding that the two crimesin this case are similar
enough to constitute signature crimes. We further conclude that because the identity of the
perpetrator is a material issue in this case, evidence of each of the crimesin this case “would be
admissible upon the trial of the others,” Tenn. R. Crim. P. 14(b)(1), to establish identity. See
McCary, 922 SW.2d at 514 (Tenn. 1996); Moore, 6 S.W.3d at 239 (stating that offensesthat arepart
of acommon scheme or plan aretypicdly offered to egablish the identity of the perpetrator). We
therefore concludethat thetrial court did not abuseits discretion in denying the Defendant’ smotion
to sever the two offenses for trial purposes.

1. JURY ADMONITION REGARDING MEDIA COVERAGE

The Defendant next arguesthat thetrial court erred by failing to instruc thejury notto view,
read, or listen to any news coverage of the case. Although the defense requested an admonition
regarding media coverage thetrial court did not issue any such precautionary instrudions.

Rule 24 of the Tennessee Rules of Criminal Procedure provides as follows

The [trial] court shall . . . give the jurars, once they are sworn, appropriate
admonitionsregarding their conduct during the case. In each casethese shall include
[an] admonition[] . . .

...[n]ot toread, listento, or view any newsreports concerning the case. The
court shall explain that the case must be decided solely and alone upon the evidence
introduced at trid.

Tenn. R. Crim. P. 24 (f)(3) (emphasis added).



BecauseRule 24 mandatesthat thetrial court admonishthejury concerning mediacoverage,
we conclude that thetrial court in this case erred by not instructing the jury not to read, listen to, or
view any news reports concerning the case. However, after considering the entire record, we are
satisfied that this error was harmless. See Tenn. R. App. P. 36(b); Tenn. R. Crim. P. 52(a). No
evidence of newscoverageisincludedintherecord. Nor isthere evidencethat any juror servingon
the jury in thiscase was exposed to media coverage of the case. The Defendant has failed to show
that any of the jurors who actually sat on the case were prejudiced by any publicity or by the tria
court's failureto admonish them. Wethus concludethat thetrial court’ sfailuretoadmonishthejury
concerning media coveragewas harmless.

[1l. MOTIONS FOR MISTRIAL

The Defendant argues that the trial court erred by failing to grant his motions for amistrial.
The Defendant first contends in his brief that the trial court should have granted amistrial based on
testimony by Officer Jeff Burnette “that herecognized the Defendant because the composite he saw
looked like the person he had in custody (defendant), indicating that he had arrested Defendant for
other charges.” He also contends that the trial court should have granted a mistrial based on
testimony by Detective Suzanne Stephens “that there were other persons involved in the line up
conducted in this matter in that the testimony suggested that there were other victims involved.”

“The granting or denial of a mistrial iswithin the sound discretion of thetrial court.” State
V. McKinney, 929 SW.2d 404, 405 (Tenn. Crim. App.1996). This Court will not disturb such a
decision absent afinding of an abuse of discretion. Statev. Williams 929 S.\W.2d 385, 388 (Tenn.
Crim. App.1996).

Wefirst addressthe Defendant’ scontention that thetrial court should havegranted amistrial
based on Offi cer Jeff Burnette stestimony.* At trial, Burnettetestified that herecognized the subject
of one of the two composite drawings. He stated that after viewing the drawing, he contacted the
sex abuse division of the Metropolitan Nashville Police Department and “had a gentleman placed
in custody.” Burnette identified the man as the Defendant. Following Burnette’ s testimony, the
defensemoved for amistrial, and thetrial court denied the motion. Having reviewed therecord, we
conclude that the trial court did not err by failing to grant a mistrial based on Officer Burnette's
testimony. Burnette did not date at any time during his tegimony that the Defendant was “in
custody,” asthe Defendant contends. Rather, he simply testified that upon viewing the composite
drawing of the suspect in this case, he contacted the proper division of the police department and
“had [the Defendant] placed in custody.” (Emphasisadded)) Thisissue hasno merit.

! The State arguesthat counsel for the defense failed to mak e acontem poraneo us objectionto Officer B urnette’s
testimony and that the issue istherefore waived. Failureto make a contemporaneousobjectionwaives consideration by
this Court of the issue on appeal. See Tenn. R. App. P. 36(a); State v. Killebrew, 760 S.W.2d 228, 235 (Tenn. Crim.
App. 1988). While we agree that coungel for the defense failed to make a contemporaneous objection to Officer
Burnette’ s testimony, counsel did move for a mistrial immediately after B urnette’ s testimony. Because the Defendant
appeals this issue based upon the trial court’s failure to grant a mistrial, we will consider the issue on the merits.
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We next address the Defendant’ s argument that the trial court erred by failing to grant a
mistrial based on thetestimony of Officer Suzanmne Stephens.? At trial, Stephenstestified asfollows
regarding the circumstances of the line-up:

GENERAL NAYLOR (PROSECUTOR): Now, you had indicated that Clara
Bumphus was in the room. And who else was in the room observing the
lineup?

OFFICER STEPHENS: Rosheka Alexander. Therewere also several other people
present.

GENERAL NAYLOR: Okay. We€'re not goingto go into that, Detective. More
specifically, do you recdl who Clara Bumphus identified?

OFFICER STEPHENS: Yes.

GENERAL NAYLOR: Who did she identify?

OFFICER STEPHENS: Sheidentified number two.

GENERAL NAYLOR: Did Ms. Bumphus have an opportunity to speak with any
other persons during the lineup?

OFFICER STEPHENS: No.

GENERAL NAY LOR: Andaccording toyour instructions, youspecifically told her
not to. Isthat correct?

OFFICER STEPHENS: Absolutdly.

Attheconclusion of Stephens' testimony, the defensemovedfor amistrial, and thetrial court denied
the motion.

The Defendant argues that Detective Stephens’ testimony revealed to the jury that other
victimswereinvolved intheline-up. Wemust disagree. The* other people” at the line-up to whom
Officer Stephensreferred could have beenlaw enforcement personnel, attorneys, or any number of
other individuals. We conclude that Officer Stephens testimony was not inappropriate. We
therefore concludethat thetrial court did not abuseitsdiscretion by denyingthe Defendant’ smotion
for amistrial based on Officer Stephens’ testimony.

V. SUFFICIENCY OF THEEVIDENCE

The Defendant contends that the evidence presented at trial was insufficient to support his
convictions. Specifically, the Defendant arguesthat “[t]hejury’ sverdict was clearly contray to the
weight of the evidence produced at trial.” In addition, the Defendant arguesthat thetrial court erred
by failing to grant his motion for judgment of acquittal. See Tenn. R. Crim. P. 29. This Court has
noted that “[i]n dealing with a motion for a judgment of acquittal, unlike a motion for anew trial,
thetrial judge is concerned only with the legal sufficiency of the evidence and not with the weight
of the evidence.” State v. Hall, 656 SW.2d 60, 61 (Tenn. Crim. App. 1983). The standard for

2 Again, counsel for thedefense did not makea contemporaneous objection to Officer Stephen’ s testimony at
trial. See Tenn. R. App. P. 36(a); Statev. Killebrew, 760 S.W.2d 228, 235 (Tenn. Crim. App. 1988). However, because
the defense moved for a mistrial following Stephen’ stestimony and because the Defendant predicates his appeal of the
issue upon the trial court’s failure to grant a mistrial, we will consider this issue on the merits.
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reviewing the denia or grant of a motion for judgment of acquittal is analogous to the standard
employed when reviewing the sufficiency of the convicting evidence after a conviction has been
imposed. See Statev. Adams 916 S.W.2d 471, 473 (Tenn. Crim. App. 1995). We have therefore
consolidated the two issues into one and will resolve both by determining whether the evidence
presented at trial was sufficient to support the jury’s verdict

When an accused chall enges the sufficiency of the evidence, an appellate court’ s standard
of review iswhether, after considering the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt. Jacksonv. Virginia, 443 U.S. 307, 324 (1979); State v. Duncan, 698 S.W.2d 63, 67 (Tenn.
1985); Tenn. R. App. P. 13(e). Thisrule applies to findings of guilt based upon direct evidence,
circumstantial evidence, or acombination of bothdirect and circumstantial evidence. Statev. Dykes,
803 SW.2d 250, 253 (Tenn. Crim. App. 1990), overruled on other grounds, State v. Hooper, 29
S.W.3d 1 (Tenn. 2000).

In determining thesufficiency of the evidence this Court shouldnot re-weigh or re-evaluate
the evidence. State v. Matthews, 805 S.\W.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Liakasv. State,
286 S.W.2d 856, 859 (Tenn. 1956); State v. Buggs, 995 S.W.2d 102, 105 (Tenn. 1999). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues rai sed by the evi dence areresolved by the trier of fact. Liakas, 286 S.W.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonabl e inferences which may be drawn from the evidence.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because a verdict of guilt against adefendant
removes the presumption of innocence and raises a presumption of guilt, the cornvicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustain aguilty
verdict. 1d.

A. VICTIM CLARA BUMPHUS

TheDefendant was convicted of the aggravated kidnapping, aggravated rape, and aggravated
robbery of Clara Bumphus. Aggravated kidngpping is defined, in pertinent part, as follows:
Aggravatedkidnappingisfalseimprisonment, asdefinedin § 39-13-320, committed:
... [t]o facilitate the commission of any felony or flight theredter. . . .

Tenn. Code Ann. 8§ 39-13-304(a)(1). Fdseimprisonment isdefined asfollows: “ A person commits
the offense of false imprisonment who knowingly removes or confines anothe unlawfully o asto
interfere substantially with the other’ sliberty.” 1d. § 39-13-302(a).

Aggravated rape is defined, in pertinent part, as follows:
Aggravated rape is unlawful sexual penetration of a victim by the defendant . . .
accompanied by any of the following circumgances:



.. . [florce or coercion is used to accomplish the act and the defendant is

armed with aweapon or any article used or fashioned in amanner tolead the victim

reasonably to believeitisaweapon. . ..
1d. 8 39-13-502(a)(1). Finally, aggravated robbery isdefined, in pertinent part, as “theintentional
or knowing theft of property from the person of another by violence or putting the person in fear,”
id. § 39-13-401(a), “[alccomplished with a deadly weapon or by display of any article used or
fashioned to lead the victim to reasonably believe it to be a deadly weapon . . . .” Id. § 39-13-
402(a)(1).

At trial, Clara Bumphus testified that the Defendant approached her with agun, forced her
to walk with him to an abandoned house, where he raped and robbed her before escorting her to a
nearby bus stop. Bumphus reported that the Defendant was armed with the gun during the entire
episode and threatened to kill her several timesif she did not cooperate. Viewing thisevidencein
light most favorable to the State, this is sufficient evidence from which the jury could have
concluded that the Defendant committed aggravated kidnappingin order to facilitate the subsequent
rapeand robbery. Bumphusal so testified that the Defendant forcefully penetrated her vaginallywith
his penis while he held agun pointed at her face. Thisis clearly sufficient evidence to support the
jury’ sverdict that the Defendant committed aggravated rape. Finally, Bumphus testified that after
the rape, the Defendant, who was still holding the gun, emptied the contents of her purse and took
$51. Thisis sufficient evidence from which the jury could have found the Defendant guilty of
aggravated robbery. We also note that the State presented evidence that Bumphus aided policein
rendering a composite drawing of her attadker, which was entered into evidence at trid, and that
Bumphusidentified the Defendant at aphysical line-up astheman who kidnapped, raped and robbed
her. We conclude that sufficient evidence was presented to support the jury’ s verdict of guilt asto
the crimes perpetrated upon victim Clara Bumphus.

B. VICTIM ROSHEKA ALEXANDER

The Defendant was convicted of the aggravated kidnapping and rape of Rosheka Alexander.
Rape is defined, in pertinent part, as
unlawful sexual penetration of avictim by the defendant . . . accompanied by any of
the following circumstances:
... Force or coercion is used to accomplish theact . . . .
Id. § 39-13-503(a)(1).

At trial, Rosheka Alexander testified that she was approached by the Defendant, who pulled
out agun and threatened tokill her if she did not follow him. Alexander reported that the Defendant,
while holding the gun, escorted her to an aandoned house where he raped he. Viewing this
evidencein light most favorable to the State, thisis sufficient evidence to support the jury’ sverdict
that the Defendant committed aggravated kidnapping. Alexander further testified that once inside
the house, the Defendant “threw” her onto thefloor, forced her remove her skirt, and penetrated her
vaginallywith hispenis. We concludethat thisissufficient evidencefromwhich thejury could have
found the Defendant guilty of rape. Moreover, to lend credenceto Alexander’ stesimony, the State
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presented evidencethat Alexander twiceidentified the Defendant beforetrial, at aphotographicline-
up and at a physical line-up, and introduced as an exhibit a composite drawing of Alexander’s
attacker. Inaddition, fingerprintsfoundinthehousewhere Alexander testified that therape occurred
were compared with the Defendant’ sfingerprints, and an expert in fingerprint analysis testified at
trial that the prints matched. We conclude that sufficient evidence was presented to support the
jury’sverdict of guilt asto the crimes perpetrated upon victim Rosheka Alexander.

V. TESTIMONY REGARDING VICTIM ALEXANDER'SAGE

The Defendant contends that thetrial court erred by allowing the State to present evidence
at trial of victim Rosheka Alexander’ sage. Attrial, Alexander testified that shewas seventeen years
old and that she was ahigh school student at the time of the crimes. The Defendant arguesthat this
evidence was not relevant to the charges at issue, see Tenn. R. Evid. 402, and that the prgjudicial
effect of the evidence outweighed its probative value. See Tenn. R. Evid. 403. He states that the
evidence was “ placed before the jury for the purpose of inflaming the minds of the jury against the
Defendant.”

However, the Defendant fail ed to make acontemporaneousobjection to thetestimony at trial.
Failure to make a contemporaneous objection waives consideration by this Court of the issue on
appeal. See Tenn. R. App. P. 36(a); State v. Killebrew, 760 S.W.2d 228, 235 (Tenn. Crim. App.
1988). Therefore, theissueiswaived.

VI. ALTERED DOCUMENTS SUBMITTED INTO EVIDENCE

The Defendant argues that the trial court erred by entering into evidence altered documents
from the physical line-up conducted on November 10, 1992 and from the photographic line-up at
which Rosheka Alexander identified the Defendant as her attacker. Thefirst document about which
the Defendant complainsisacopy of the photographic line-up. The photo identification number on
each photograph in theline-up iscovered by awhite label affixed to the bottom of the picture. The
second document about which the Defendant complains is a copy of the “Line-up Instructionsto
Witness® from thephysical line-up. Thisformincludesalist of the namesof participating witnesses
following theinstructions. Only two victims names, Rosheka Alexander and Clara Bumphus, are
listed on the form; the names of other victims were apparently redacted from the copy before the
document was submitted to the jury. The Defendant argues that the redaction “forseeably and
reasonably [led] to juror speculation that there were other alleged victims of this[D]efendant.” The
Defendant also argues that the trial court’s error in submitting these documents to the jury was
“further enhanced by the judge’s spontaneous instruction to the jury, without consulting the
Defendant, that the [line up] document had been altered to remove inadmissible evidence, further
emphasizing the alterations.”

The Defendant’ s objection to the photographic line-up, on whichwhite label sare affixed to

mask photo identification numbers, is somewhat unclear. We find no indication that conceal ment
of theidentities of thoseindividuals participating as subjectsin the photographic line-up wasin any

-11-



way prejudicial to the Defendant. Rather, participants’ identities were concealed in an effort to
protect both the Defendant and other individual s participating in the line-up.

Wehavealso carefully consideredthe redaction of the physical line-upinstructionform. The
alterations to the document are hardly visble, if at all. Furthermore, there is no evidence that the
jury ascertained from the redaction of the form that vidims other than the two in this case
participated intheline-up. Again, theform wasalteredin an effort to protect the Defendant, and we
hav e been presented with no evidencethat the redacti on pre udi ced the Defendant in any way.

Findly, the Defendant contendsthat thetrial court’ s* spontaneousinstruction” tothejury that
the documents were dtered to remove inadmissible evidence further prejudiced him. However, we
are unable to locate any such instruction in therecord, and the Defendant makes no citation to the
record to support this argument. Becausethe Defendant has failed to make appropriate references
to the record, thisissue iswaived. See Tenn. Ct. Crim. App. R 10(b); Killebrew, 760 SW.2d at
231; Tenn. R. App. P. 27(a)(7), ().

VIl. HEARSAY

The Defendant arguesthat the trial court erred by dlowing inadmissible hearsay testimony
by Erlene Steele, the assistant principle at Rosheka Alexander’ s high school. At trial, Steele stated
that she was gpproached by one of Alexander’s teachers, who was concerned about Alexander’s
demeanor on the day following the crimes against Alexander inthis case. Steele testified that the
teacher told her Alexander “indicated . . . that she had been raped.” Steele testified that at the
teacher’s urging, she spoke with Alexander, who “indicated . . . that she had been raped.” The
defense objected several times to this testimony, and following the testimony, the trial court
conducted ahearing outside the presenceof thejury to determinethe admissibility of thestatements.
After hearing arguments from counsel for the State and the defense, the trial court determined that
the statements were hearsay and thereforeinadmissible. The court stated, “ | will not allow the gist
of the conversation. It is perfedly alright for Ms. Steele totestify astowhat she did as a result of
the conversation, but she can't testify asto the content of the conversation.” Thejury then returned
to the courtroom, and gquestioning of the witness continued.

In hisbrief, the Defendant concedesthat no reversible error occurred astheresult of Steele’s
testimony. He states,

[T]he attempt by the prosecuting attorney to introduce hearsay evidence was subject

to timely objedion by trial counsel and sustained by the trial court with the
remonstration that the basisfor thetestimony on thegroundsof excited utterancewas

not appropriate due to the passage of time from the incident at issue and the making

of the statement; therefore, with the curative statements of the trial court in this
instance, no reversible error occurred.
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While we agree with the trial court’s conclusion that Steel€’s testimony was inadmissible
hearsay evidence and the Defendant’ s statement that introduction of the testimony was subject to a
timely objection by the defense, weare unable to locate any curative instruction by thetrid courtin
the record concerning Steele stestimony. Nevertheless, after considering the entire record in this
case, we are satisfied that the trial court’s error in admitting the testimony over objection by the
defensewasharmlessin light of other evidence presented at trial. See Tenn. R. App. P. 36(b); Tenn.
R. Crim. P. 52(a). RoshekaAlexander herself testified that the Defendant raped her. Sheidentified
him as her attacker in a photographic line-up, a physical line-up, and in court. In addition,
fingerprintsmatching those of the Defendant were found at the house where Alexander reported she
had been raped. In light of this evidence, we conclude that any error made by the trial court in
allowing Steel€ s testimony was harmless.

VIII. JURY INSTRUCTIONS

Counsel for the Defendant on appeal concedesthat the jury was properly instructed inthis
case, and the Stateagrees. Having carefully reviewed thejury instructionsin this case, we conclude
that the jury instructions wereproper. We find this issue to be without merit.

IX. SENTENCING

The Defendant argues that he was improperly sentenced. Specifically, he contends that the
trial court erred by imposing consecutive sentences and by failing to consider and apply the
mitigating factors® submitted by the defense. He contends that the trial court erred by “ sentencing
the Defendant to a sentence in excess of the sentence agreed to in the 1993 plea agreement which
was later set aside.” Prior to sentencing in this case, the Defendant filed a*“Notice of Mitigating
Factors,” in which he explained,

The [D]efendant was originally sentenced to twenty (20) years at 30% as a Range

One Standard Offender. Thiswas pursuant to a good faith plea agreement with the

[S]tate and accepted by the Court. Due to an interpretation of the Multiple Rapist

statute, and through no fault of his, the [D]efendant was required to serve the

sentenceat 100%. The[S]tate, therefore, breached the agreement, whichresultedin

the [D]efendant’ s withdrawal of the plea and the trial herein. Defendant should,

therefore, be sentenced to no more than the original agreed sentence (the equivdent

of 20 years @ 30%) or, at most, the sentence was later determined by the TDOC to

be alegal sentencein this matter (20 years @ 100%).

The Defendant now argues that any sentence in excess of his initial sentence is “penal and
retributory” and contends that the trial court should have applied his prior plea agreement as a
mitigating factor under the catch-all provision of Tennessee Code Annotated 8 40-35-113. SeeTenn.
Code Ann. § 40-35-113(13).

3 Although the Defendant argues that the trial court failed to apply “mitigating factors” submitted by the
defense, the only mitigating factor submitted by the defense that we are able to locate in the record is the D efendant’ s
prior plea agreement, which the Defendant discussesin his “Notice of Mitigating Factors.”
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When acriminal defendant challengesthe length, range, or manner of service of a sentence,
the reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d). This
presumption, however, “isconditioned upon the affirmative showing in therecordthat thetrial court
considered the sentencing principlesand al relevant factsand circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). In the event that the record fails to show such consideration, the
review of the sentenceispurely denovo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App.
1992). Becausethetria court in this case failed to make an affirmative showingin the record that
it considered all relevant sentencing principles, facts and circumstances, our review of the
Defendant’ s sesntence isde novo.

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentenceand then determinesthe specific sentenceand the propriety
of sentencing alternatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and arguments as to
sentencing aternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).

The presumptive sentence to be imposed by thetrial court foraClassB, C, D or Efdony is
the minimum within the applicablerange unlessthere are enhancement or mitigaing factors present.
Tenn. Code Ann. § 40-35-210(c). The presumptive sentence for a Class A felony is the midpoint
of the sentencing range unless there are enhancement or mitigating factors present. 1d. § 40-35-
210(c). If there are enhancement or mitigating factors, the court must start at the presumptive
sentence, enhance the sentence as appropriate for the enhancement factors, and then reduce the
sentence in the range as appropriate for the mitigating factors. 1d. § 40-35-210(e). The weight to
be given each factor isleft to the discretion of thetrial judge. Shelton, 854 SW.2d at123. However,
the sentence must be adequately supported by the record and comply with the purposes and
principles of the 1989 Sentencing Reform Act. Statev. Moss 727 SW.2d 229, 237 (Tenn. 1986).

Aggravated kidnapping is a Class B felony. Tenn. Code Ann. § 39-13-304(b)(1). The
sentencing rangefor aRange I | offender convicted of a Class B felony isbetween twelve and twenty
years. 1d. 8§ 40-35-112(b)(2). For the aggravated kidnapping of ClaraBumphus and the aggravated
kidnapping of Rosheka Alexander, thetrial court sentenced the Defendant asa Range Il offenderto
fifteen years incarceration for each count. Aggravatedrobbery isdsoaClassB felony. I1d. 8 39-13-
402(b). For the aggravated robbery of Clara Bumphus, the trial court sentenced the Defendant as
aRange |1 offender to fifteen years incarceration.

AggravatedrapeisaClass A felony. 1d. 8 39-13-502(b). The sentencing rangefor aRange

| offender convicted of a Class A felony is between fifteen and twenty-five years. |d. § 40-35-
112(a)(1). For the aggravated rape of Clara Bumphus, the trial court sentenced the Defendant as a
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Range | offender to twenty years incarceration. RapeisaClassB felony. 1d. § 39-13-503(b). The
sentencing range for a Range | offender convicted of a Class B felony is between eight and twelve
years. 1d. § 40-35-112(a)(1). For the rape of Rosheka Alexander, the trial court sentenced the
Defendant as a Range | offender to fifteen years incarceration.

When imposing a sentence, thetrial court must make specificfindings of fact on the record
supporting the sentence. Tenn. Code Ann. § 40-35-209(c). The record should aso include any
enhancement or mitigating factors applied by the trial court. 1d. § 40-35-210(f). Thus, if thetria
court wishes to enhance a sentence, the court must stateits reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparation of a propa record for appellate
review. Statev. Ervin, 939 S.W.2d 581, 584 (Tenn. Crim. App. 1996).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ s findings of fact are
adequately supported by the record, then we may not modify the sentence "even if we would have
preferred adifferent result.” Statev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 1609.

A. ENHANCEMENT AND MITIGATING FACTORS

In sentencing the Defendant, the trial court found no mitigating factors and applied the
following enhancement factors
(1) The defendant has a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range

(8) The defendant has aprevious history of unwillingnessto comply with the
conditions of a sentenceinvolving releasein the community;

(9) Thedefendant possessed or employed afirearm, explosivedeviceor other
deadly wegpon during the commission of the offense;

(13) The felony was committed whileon . . . [p]robation . . . .
Tenn. Code Ann. 8 40-35-114(1), (8), (9), (13)(C).

Although the Defendant argues that the trial court should have considered his prior plea
agreement as a mitigating factor at the sentencing hearing, he cites no authority in support of this
argument. Wefind no merit to thisargument and concludethat thetrial court did not err by applying
no mitigating factors in sentencing the Defendant.

Turning now to the application of enhancement factors in this case, we note that Tennessee

Code Annotated § 40-35-114 prohibits application of enhancement factors which are “essential
elements of the offense as charged in the indictment.” Because the use of a deadly weapon is an
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essential ement of aggravated rape and aggravated robbery,* we conclude that this factor was
erroneously applied with regard to those two offenses. However, we conclude that the enhancement
factors were otherwise properly applied in this case. TheDefendant’ s presentence report indicates
that the Defendant was previously convicted of several other offenses, including second degree
burglary, false reports, criminal impersonation, receiving stolen property, and aggravated robbery.
In addition, therecord indicates that the Defendant committed the offensesin thiscase while hewas
on probation for prior convictions. We therefore conclude that the trial court properly goplied
sufficient enhancement factors to support enhancement of all sentencesin this case.

The trial court, however, erred by sentencing the Defendant to fifteen years as a Range |
offender for the rape of victim Rosheka Alexander. Asprevioudy stated, repe isa ClassB fd ony,
id. 8 39-13-503(b), and the sentencing range for a Range | offender convicted of a Class B felony
is between eight and twelve years. |d. § 40-35-112(a)(1). Nevertheless, the record in this case
supportsclassification of the Defendant ssaRange | offender for thisoffense. A Rangell “multiple
offender” isdefined, in pertinent part, as adefendant who hasreceived “[a] minimum of two (2) but
not more than four (4) prior felony convictions withinthe conviction class, or within the next two
(2) lower felony classes . . ..” 1d. § 40-35-106(a)(1). Because of the Defendant’s prior criminal
history, stated above, we conclude that the trial court should have sentenced the Deendant as a
Range Il offender for the rape of victim Rosheka Alexander. The sentencing range for aRangell
offender convicted of a Class B felony is between twelve and twenty years. 1d. § 40-35-112(b)(2).
We thus conclude that the sentence of fifteen years imposed by the trial court for this offensefalls
withinthe proper sentencing range for aRangell offenderand isadequatel y supported by therecord.

B. CONSECUTIVE SENTENCES

Finaly, the Defendant arguesthat thetrial court erred by imposing consecutive sentencesin
this case. The court ordered that the sentence for one count of aggravated kidnapping and the
sentence for aggravated robbery run concurrently, but consecutive to all other sentences. The court
further ordered that the sentence for the second count of aggravated kidnapping and the sentence for
raperun concurrently, but consecutiveto all other counts. Thus, the Defendant received an effective
sentence of fifty yeas.

It is within the sound disaetion of the trid court whether or not an offende should be
sentenced consecutively or concurrently. State v. James, 688 S.W.2d 463, 465 (Tenn. Crim. App.
1984). A court may order multiple sentencesto run consecutively if it finds by a preponderance of
the evidence that the Defendant fits into one of thecategories edablished in the statute. See Tenn.
Code Ann. 8§ 40-35-115(b). This Court has hdd that an extensive history of crimind activity is
enough to support consecutive sentencing. Statev. Adams 973 S.\W.2d 224, 231 (Tenn. Crim. App.
1997).

4 Although aggravated kidnapping may be accomplished by use of a deadly weapon, see Tenn. Code Ann. §
39-13-304(a)(5), the Defendant in this case was charged only with aggravated kidnapping committed to “facilitate the
commission of any felony or flight thereafter .. ..” 1d. 8§ 39-13-304(a)(1).
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In sentencing the Defendant, the trial court found that the Defendant “is a professional
criminal who has knowingly devoted [his] life to crimina acts as amajor source of livelihood,”
Tenn. Code Ann. § 40-35-115(b)(1), that the Defendant “is an offender whose record of criminal
activity is extensive,” id. 8 40-35-115(b)(2), and that the Defendant “is sentenced for an offense
while on probation.” Id. 8 40-35-115(b)(6). We agree with these findings by thetrial court. The
presentence report in this case indicates that the Defendant, who was twenty-two at the time he
committed the offensesinthiscase, was convicted of numerous prior offenses, including four felony
convictions, beginning at the time he was seventeen years old. In addition, the Defendant reported
that he maintained employment only from 1988 until 1989 and from September 1992 urtil
November 1992; no other employment history is included in the presentence report. Finaly, the
record indicates that the Defendant committed the offenses in this case while on probation for

previous convictions. We therefore conclude that the record in this case supports the imposition of
consecutive sentences.

Accordingly, we AFFIRM the judgment of the trial court, as modified, to indicate that the
Defendant is sentenced as a Range Il Multiple Rapist for the rape conviction. This matter is
remanded to the trial court for entry of an amended judgment for the rape conviction.

ROBERT W. WEDEMEY ER, JUDGE
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