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OPINION
BACKGROUND

During the plea hearing, the prosecutor dated that if thiscase had gonetotrial, the evidence
would have shown that the elderly victim had asked Defendant to do some work for her at her
residence and when the victim took out some money to pay Defendant $5.00, Defendant threatened
to hit the victim and he took the entire $565.00 that the victim had just received from cashing her
Social Security check. Defense counsel then stated that it was Defendant’ s position that the State’s
version of eventswas“ not & all what happened”, but it wasin hisbest interest to enter aguilty plea.

During the sentencing hearing, seventy-sven-year-old SamellaGilmoretestified that onthe
day that she cashed her Socia Security check for $574.00, Defendant snatched the money and would
not give it back. Thiswas her entire monthly income, and she never recovered the money.



Dorothy Robinson, Defendant’ s sister, testified that Defendant is a good person who takes
care of his children, but he needshelp with his drug problem.

Jamie Turner, the mother of one of Defendant’s children, testified that Defendant loved his
child and he provided money for the care of the child. Turner was aware that Defendant had been
using cocaine for the past two yeas.

Defendant testified that he did not steal any money from Gilmore. However, Defendant
indicated that he was willing to pay restitution in this case. Defendant admitted that he had adrug
problem, and he admitted that he had previously been convicted of possession of a weapon with
intent to go armed and he had previously assaulted his ex-girlfriend. Defendant also admitted that
he had a history of violence.

At the conclusion of the sentencing hearing, thetrial court specifically found that the vidim
had been truthful and Defendant had lied. Thetrial court then denied aternative sentencing based
on Defendant’ s lack of truthfulness.

ANALYSIS

Defendant contendsthat thetrial court erred when it failed to impose an aternative sentence
inthis case. We disagree.

A.

When an accused challengesthelength, range, or manner of service of asentence, this Court
has a duty to conduct a de novo review of the sentence with a presumption that the determinations
made by thetrial court are correct. Tenn. Code Ann. § 40-35-401(d) (1997). This presumptionis
“conditioned upon the affirmative showing intherecord that thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991).

In conducting ade novo review of asentence, this Court must consider: (1) the evidence, if
any, received at the trial and sentencing hearing; (2) the presentence report; (3) the principles of
sentencing and arguments as to sentencing alternatives; (4) the nature and characteristics of the
criminal conduct involved; (5) any statutory mitigating or enhancement factors; (6) any statement
made by the defendant regarding sentencing; and (7) the potential or lack of potential for
rehabilitation or trestment. Tenn. Code Ann. 88 40-35-102, -103, -210 (1997 & Supp. 1999).

Under Tennessee law, an especially mitigated or standard offender convicted of aClass C,
D, or E felony is generally presumed to be afavorable candidate for alternative sentencing. Tenn.
Code Ann.§ 40-35-102(6) (1997). Because Defendant was convicted of a Class C felony, heis
initially presumed to be afavorable candidate for alternative sentencing.



When determining suitability for alternative sentencing, the sentencing court considersthe
following factors: (1) whether confinement isnecessary to protect soci ety by restraining adefendant
who has a long history of criminal conduct; (2) whether confinement is necessary to avoid
depreciating the seriousness of the offense; (3) whether confinementisparticularly suited to provide
an effective detarent to others likely to commit similar offenses; (4) whether measures less
restrictive than confinement have frequently or recently been applied unsuccessfully to the
defendant; and (5) whether the defendant has poor potential for rehabilitation. See Tenn. Code Ann.
8 40-35-103(1) (1997); State v. Housewright, 982 SW.2d 354, 356-57 (Tenn. Crim. App. 1997).

B.

Initially, Defendant contends that the trial court should have applied mitigating factor (13)
based on his employment higory, his employment opportunities, the support of his family, his
support for his children, and his recognition of his drug problem. See Tenn. Code Ann. § 40-35-
113(13) (1997). We conclude that even assuming arguendo that the trial court erred when it failed
to apply this factor, the trial court’s denial of probation was justified based on Defendant’s poor
potential for rehabilitation.

The presentencereportindicatesthat Defendant has previously been convicted of possession
of aweapon with intent to go armed, theft, and driving with a suspended license. The presentence
report also indicates that Defendant admitted that for the two-year period before the offensein this
case, he had been consuming between $300.00 and $400.00 worth of cocaine each week. In
addition, Defendant admitted during the sentencing hearing that he had previously assaulted his ex-
girlfriend and he had ahistory of violence. Thiscontinuing disrespect for thelaw reflects poorly on
Defendant’ s potential for rehabilitation.

After listening to thetestimony and observing thewitnesses' demeanor during the sentencing
hearing, thetrial court specifically found that the victim had been telling the truthwhen shetestified
that Defendant had robbed her and Defendant had been lying when he denied robbing the victim.
ThisCourt has previously stated that adefendant’ slack of candor to the court reflects poorly on the
defendant’ s rehabilitative patential and thus, isabasisfor denia of alternative sentencing. Statev.
Leggs, 955 S.W.2d 845, 851-52 (Tenn. Crim. App. 1997).

In short, we hold that Defendant’ s poor potential for rehabilitation isaproper reason to deny
alternative sentencing. Accordingly, the judgment of thetrial court is AFFIRMED.



