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OPINION
I. FACTS

SheilaCarroll testified that she wasworking at Athens Regional Medical Center on June 13,
1997. Atapproximately 10:30a.m., Carroll answered atelephone call fromawoman who stated that
she had found her three-year-old son at the bottom of the stairs and the child would not respond to
anything. Carroll instructed the woman to hang up the phone and call 911. Approximately fiveto
seven minuteslater, Carroll saw therescue crew bring athreeyear old boy into the emergency room.



Officer Terry Teague testified that at 10:38 am. on June 13, 1997, he received a call to
respond to apartment 84 inthe Lee Manor Apatmentsand hearrived at 10:42 am. When hearrived
at the scene, Defendant “flagged [him] down” and began screaming. Defendant then led Teague
upstairs to a bedroom where Sonchious Ferguson was lying on a bed with his brothers Tyler and
Bradlee. Teague checked Sonchious' vital signs, and he observed that Sonchious had cold skin and
glazed eyes. Teague observed that Sonchious had no pulse and no signs of breathing and “[t]here
wasno signof lifewhatsoever.” Teaguealso observed that Sonchious' hair, face, neck, and clothing
were dry.

Officer Teague testified that he asked Defendant to accompany him downstairs so that the
medical personnel could carefor Sonchious. At thispoint, Defendant told Teaguethat whileshewas
inthe bedroom, Sonchioushad started to go downstairs. Defendant stated that shortly thereafter, she
heard a“boom, boom, boom, boom” and when shewent to the stairwell, she observed Sonchious
slumped over in a seated position. Defendant stated that she then picked up Sonchious, took him
upstairs, put water on hisface, and asked him what her namewas. Defendant stated that Sonchious
responded that her namewas“Momma’ and he stood for amoment, but he then rolled hiseyesand
collapsed. Defendant stated that she then called 911.

Officer Teague testified that when he went downstairs, he saw Austin Ferguson. Teague
observed that Austin had a bruise on his forehead and a “pretty good size abrasion on his right
cheek.” When Teague mentioned the bruising, Defendant stated that Austin had beenin afight with
an unknown child the previous day. Defendant then stated that she did not spank her children and
sheturnedto her brother when the children need spanking. Defendant al so stated that Sonchioushad
previously fallen down some stairs at her mother’s house.

Detective Terry Bowerstestified that he responded to the call from Defendant’ s apartmert.
Bowers discovered two plastic rods that could have been used to spank the children. Bowers also
saw some water in the bathtub. Bowers subsequently went to the hospital and he observed that
Sonchious had bruises all ove his body from the top of hishead to hisfeet. Bowers also observed
that Austin had bruises on his head, neck, back, and shoulders.

DetectiveDon Long testifiedthat when heresponded to thecall from Defendant’sapartment,
hewasinformed that Sonchiouswasdead. When L ong asked Defendant some basi ¢ questions about
what had happened, Defendant asked Long why he was accusing her. Long observed that Austin
had a bruise over hisright eye and when he asked A ustin what had happened, Defendant stated that
Austin had been in afight. Long believed that the bruise was shaped like the sole of a shoe.

Detective Long testified that Defendant subsequently made a statement at the police station.
Defendant stated that at approximately 9:45 a.m., she yelled at Sonchious because he had urinated
on thefloor of the hall. Defendant stated that she then spanked Sonchious with “alittle black thing
that isapieceof histoy ship.” Defendant stated that shortly thereafter, she heard Sonchiouswalking
downstairs and then she heard a “boom, boom, boom.” Defendant stated that she knew that
Sonchious had not fallen al of the way down the steps because if he had, he would have* snapped
his neck.” Defendant stated that she splashed some water on Sonchious' face and put him in the
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shower to wake him up and when she asked him who she was and who he was, he was able to
answer. Defendant stated that Sonchious subsequently became unresponsive, and she called 911.
Defendant claimed that she did not spank her children and instead, she called her brother and he
spanked them with hishand or abelt. Defendant claimed that the bruises on Sonchious’ head came
from the fall down the stairs and the other bruises, knots, and skin injuries occurred while he was
staying with Defendant’ s mother.

Paramedic Robert West testified that he responded to the cdl from Defendant’ s apartment.
When West checked Sonchious, he observed that Sonchious’ skin was cod to the touch, which is
usually a sign that the person has not been breathing for quite awhile. West did not observe any
dampnessor wetness on Sonchious. When West subsequently attempted to intubae Sonchious, he
observed that there was adark brown liquid on the throat tube, which isasign of internal bleeding.
West also observed that Sonchious had bruises on his abdomen.

Paramedic Jeff Layman testified that when he arrived at Defendant’ s apartment, he did not
observe any wetness on Sonchious. Layman observed that Sonchious’ skinwas cool, which usually
means that the person has been dead for “ quite a period of time.”

Paramedic Kevin Womac testified that when he checked Sonchious, he discovered that the
skin was cool, there was no pulse, and there was no sign of wetness. Womac observed that
Sonchious had extensive bruising on his abdomen and he also had some bruises on his nedk, arms,
and thighs.

Paramedic Stacey Newman testified that when she arrived at the scene, she observed that
Austin “had a big goose egg swelled out between his eyes.” Newman also observed that Austin
appeared to be withdrawn or in atrance.

Karen Headrick of the Department of Children’s Servicestestified that she was called to the
Athens police station on June 13, 1997. Headrick met with Defendant and her children Austin and
Tyler, and while Defendant was “[nJonchalant,” Austin was nervous and worried and Tyler was
fidgety and excited. Headrick observed abruise on Austin’s forehead that was shaped like a shoe
print.

Dr. Kay Berg testified that on June 13, 1997, shewasworking in the emergency roomwhere
Sonchious was taken by the paramedics. Dr. Berg immediately noticed that Sonchious body was
“nowhere near aswarm” as it should have been and she observed that the body was covered with
bruises. Dr. Berg opined that although there were bruises of various ages, at least some of the
bruises were more than two days old. Upon observing Sonchious, Dr. Berg concluded that he had
been dead for at least an hour and any resuscitation efforts would be fruitless, so she called the
medical examiner. Dr. Berg opined that Sonchious died from some kind of blunt trauma that was
inconsistent with aone-time fall down stairs.

Dr. William Foree testified that as part of his duties as the McMinn County Medical
Examiner, he was called to view Sonchious' body at approximatdy 11:20 a.m. Dr. Foree ordered
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core temperature measurements to be taken for the next several hours and he requested an autopsy.
Dr. Foree observed multiple bruises and abrasions on the body.

Dr. Ronald Toolsietestified that he performed an autopsy on the body of Sonchious on June
13, 1997. Based on core temperatures taken from the body, Dr. Toolsie opined that Sonchious had
died at 5:00 am. on June 13, 1997.

Dr. Tools etestified that during the autopsy, he discovered fifty separateinjuries, including:
linear abrasions under the jaw that were suggestive of fingernail scratches, acontusion on the neck
that was between one and twenty-four hours old, ascar on the cheek that was at |east several weeks
old, an abrasion caused by blunt force trauma, an older loop mark scar, an older hook mark scar, a
recent gliding abrasion on the abdomen, a recent contusion on the rib margin, another fresh
contusion at the rib level, three fading contusions in the chest areathat were consistent with blunt
force trauma and were several days old, several fresh contusions on the back that could have been
caused by afall down some stairs, bruises on the undersurface of the scalp that were consistent with
falling down stairs, a recent contusion by the ear that was consistent with a fall to the floor, and
multiple whip marks on the back of the legs that were less than twelve hours old and were similar
tojudicial canings carried out by prison guards in far Eastern countries.

Dr. Toolsietestified that he discovered unusual bruises on the soft tissue of the abdomen that
were consistent with inflicted blows. Dr. Toolsie's autopsy report states that he discovered
“[e]xternal abdominal trauma consistent with multiple inflicted blows.”

Dr. Toolsietestified that fresh blood poured out of the abdominal cavity when he cut into it,
which indicated that Sonchious had been bleeding internally. Dr. Toolsie opined that the bleeding
had come from the mesentery, which indicated that there had been blunt force traumathat intruded
into the abdominal cavity. Dr. Toolsie also found bruises on the small intestine which were
consistent with blunt forcetraumathat intruded into theabdominal cavity. Dr. Tools etestified that
it was “within the realms of possibility” that the internal injuries were caused by falling against the
edge of astair, but it was not “within the realms of probability” that falling against astair caused the
injuries. Dr. Toolsie opined that the internal bleeding occurred slowly over a period of time.

Dr. Toolsietestified that there were two causes of Sonchious’ death: theinternal abdominal
bleeding and cerebral edema, or swelling of the brain. Dr. Toolse testified that ether of these
injurieswould have caused death by itself. Dr. Toolsie opined that in light of the autopsy evidence,
Sonchious had died between 4:00 and 6:00 am. on June 13, 1997. Dr. Toolsie opined that
Sonchious had been put to bed after he sustained theinjuries, and the injuries progressed during the
night until the point that they became lehal.

Tammy Buckner testified that on June 12, 1997, shelived in apartment 83 of the Lee Manor
Apartments, which was right next to Defendant’ s apartment. At approximately midnight on that
date, Buckner heard a noise similar to the sound of furniture moving and she aso heard a short
scream come from Defendant’ s gpartment.



Kathy Whitetestified that shewasstaying with Buckner on June 12, 1997. At goproximately
midnight on that date, White heard a noise like someone walking down steps and she also heard
somebody scream.

Dr. Kimberly Breeden testified that she examined Austin on June 13, 1997. Dr. Breeden
observed that Austin was “a sad, quiet little boy” and he was covered with bruises. Austin had
significant swelling around hisnose, which caused Dr. Breeden to suspect that the nose was broken.
Subsequent x-rays confirmed that the nose was broken.

Dr. Breeden testified that during her examination, she discovered that Austin had numerous
injuries, including: bruising and swelling on the forehead, linear line lesions that were consistent
with achild being hit with a stick and were between two and seven days old, purple lesions on the
face that were one to two days old, fresh and old lesions on the neck, healed injuries on the inner
thigh, alaceration on the chest, old lesions onthe arm, scaling abrasions on the back that were seven
to fourteen days old, and fresh bruises on the shoulder. Dr. Breeden opined that the linear lesions
on the face were consistent with beng hit with the bottom of a shoe and were also consigent with
being struck withthe shoes found in Defendant’ s apartment. In addition, Dr. Breeden opined that
the lesions on the neck were consistent with being choked by hands placed around the neck.

Dr. Breedentestified that it washer medical opinionthat the markingson Austin’ sbody were
theresult of brutal beatings. Dr. Breeden opined that there had been three different beatings because
the purplelesionswerelessthan forty-eight hoursold, the brown bruiseswere sevento fourteen days
old, and the healed lesions were more than fourteen days old.

Defendant testified that shewoke up at approximately 9:45a.m. on June 13, 1997. Tyler and
Austin went downstairs to watch television, and Sonchious went into the hall and urinated on the
floor. Defendant then spanked Sonchious and she changed his clothing. Defendant went back into
the bedroom and she heard Sonchiousfall down the stairs.

Defendant testified that sheran downstairsand saw Sonchiousslumped over. Sonchiouswas
ableto respond to questioning, so Defendant carried him upstairs. At that point, Sonchious began
“acting funny.” Defendant then put Sonchious in the shower and she turned on the cold water
because she had been told that cold water can prevent a person from becoming unNCONSCious.
Defendant subsequently took Sonchious out of the shower and changed hisclothes. Sonchiouswas
able to respond to more questioning, but when Defendant put Sonchious in bed his eyes “looked
funny.” Shortly thereafter, Defendant called 911.

Defendant testified that she and her children were the only people who had been in her
apartment from June 11, 1997, until June 13, 1997.

Defendant testified that in regard to disciplining Sonchious, she yelled alot. Defendant
admitted that when Sonchious urinated on the floor on June 13, 1997, she spanked him with ablack
plasticrod. Defendant admitted that thiswhipping caused the marks on the back of Sonchious' legs
that had been discovered by Dr. Toolsie. Defendant denied ever hitting Austin with ashoe, and she
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testified that Austin had been beaten while playing at the playground on June 11, 1997. Defendant
denied choking her children, and she believed that themarks on Austin’ sneck were sustained during
the playground inadent.

Defendant testified that her children came tolive with her at the Lee Manor Apartments on
May 22, 1997, and beforethat, they lived with Defendant’ s mother in Sweetwater. Around Junel,
1997, Defendant’ s children stayed with Defendant’ s mother and stepfather for theweekend. At that
time, Sonchious was taken to the hospitd because he had previously fallen down the stairs and had
sustained ared knot on his head and ared spot on his eye.

Defendant testified that on one occasion while shewasliving in the Lee Manor Apartments,
she called her brother to discipline the children and her brother came and spanked them. Before
Defendant moved into the apartment, her family memberswould discipline the children. Defendant
testified that although she bathed her children everyday, she did not particularly notice any bruises
on Sonchious' body.

Defendant testified that Detectives Long and Bowers had lied during their testimony and “a
whole bunch of lies” were brought out during the State's case in chief.

. SUFFICIENCY OF THE EVIDENCE

Defendant contends that the evidence waslegally insufficient to support her convictionsfor
two counts of aggravated child abuse and one count of first degree murder in perpetration of
aggravated child abuse. We disagree.

In this case, Defendant was convicted of the first degree murder of Sonchious Ferguson in
perpetration of aggravated child abuse on or about June 13, 1997. Defendant was aso convicted of
the aggravated child abuse of Sonchious Ferguson between May 1, 1997, and June 13, 1997. In
addition, Defendant was convicted of the aggravated child ause of Austin Ferguson between May
1, 1997, and June 13, 1997.

Where the sufficiency of the evidenceis contested on appeal, the relevant question for the
reviewing court is whether any rational trier of fact could have found the accused guilty of every
element of the offense beyond areasonable doubt. Jacksonv. Virginia, 443 U.S. 307, 319, 99S.Ct.
2781, 2789, 61 L.Ed.2d 560, 573 (1979). In determining the sufficiency of the evidence, this Court
does not reweigh or reevaluatethe evidence. Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978).
Nor may this Court substitute itsinferences for those drawn by the trier of fact from circumstantial
evidence. Liakasv. State 199 Tenn. 298, 305, 286 S.W.2d 856, 859 (1956). To the contrary, this
Court isrequired to afford the State the strongest legitimate view of the evidence contained in the
record as well as all reasonable and |egitimate inferences which may be drawn from the evidence.
Statev. Tuttle, 914 S.W.2d 926, 932 (Tenn. Crim. App. 1995). Sinceaverdict of guilt removesthe
presumption of a defendant’sinnocence and replaces it with a presumption of guilt, the defendant
hasthe burden of proof on the sufficiency of the evidence at the appellatelevel. Statev. Tuggle 639
S.W.2d 913, 914 (Tenn. 1982).
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At the time of the incidents in this case, Tennessee Code Annotated section 39-13-202
provided, in relevant part that “First degree murder is: [a] killing of another committed in the
perpetration of or attempt to perpetrateany first degreemurder, arson, rape, robbery, burglary, theft,
kidnapping, aggravated child abuseor aircraft piracy.” Tenn. Code Ann. § 39-13-202(a)(2) (1997).
In addition, Tennessee Code Annotated section 39-15-401 provided, in rdevant part:

Any person who knowingly, other than by accidental means, treats a child under
eighteen (18) years of age in such a manner as to inflict injury or neglects such a
child so as to adversely affect the child’'s health and welfare commits a Class A
misdemeanor; provided, that if the abused child is six (6) years of age or less, the
penalty isaClass D felony.

Tenn. Code Ann. § 39-15-401(a) (1997).

Further, Tennessee Code Annotated section 39-15-402 provided, inrelevantpart: “ A person commits
the offense of aggravated child abuse and neglect who commits the offense of child abuse and
neglect asdefinedin 8 39-15-401 and: (1) Theact of abuse or neglect resultsin seriousbodily injury
to the child.” Tenn. Code Ann. § 39-15-402(a) (1997). Further, “[s]erious bodily injury” means
bodily injury whichinvolves: (A) A substantial risk of death; (B) Protracted unconsciousness; (C)
Extremephysical pain; (D) Protracted or obviousdisfigurement; or (E) Protracted|ossor substantial
impairment of afunction of abodily member, organ or mental faculty. Tenn. CodeAnn. § 39-11-
106(a)(34) (1997).

A.

Defendant initially contends that the evidencewas insufficientto support her conviction for
the first degree murder of Sonchious in perpetration of aggravated child abuse. We conclude that
when the evidenceis viewed in the light mog favorable to the State, asit must be, the evidencewas
sufficient for a rational jury to find beyond a reasonable doubt that Defendant killed Sonchious
during the perpetration of aggravated child abuse.

Dr. Berg testified that when Sonchious was brought to the hospital, he was already dead and
there was no guestion whatsoever that he had been severely beaten and aused. Dr. Berg aso
testified that the bruises on Sonchious body were not consistent with a one- time fall down stairs.

Dr. Toolsie testified that during the autopsy, he discovered fifty separate injuries on
Sonchious’ body. Dr. Toolsietestified that he discovered unusual bruises on the soft tissue of the
abdomen that were consistent with inflicted blows and his autopsy report states that he discovered
“[€]xternal abdominal trauma consistent with multiple inflicted blows.” Dr. Tools e testified that
fresh blood poured out of Sonchious abdominal cavity when he cut into it, which indicated that
Sonchious had been bleeding internally. Dr. Toolsie opined that the bleeding had come from the
mesentery, which indicated that there had been blunt force traumathat intruded into the abdominal
cavity. Dr. Toolsiealsofound bruiseson the small intestine which were consistent with blunt force
traumathat intruded into the abdominal cavity. Infact, Dr. Toolsie testified that the bleeding was
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caused by “avery, very significant blunt forceinjury.” Dr. Toolsie opined that theinternal bleeding
occurred slowly over aperiod of time. Dr. Tools etestified that theinternal abdominal bleeding was
significant enough in and of itself to cause Sonchious death.

Dr. Toolsie testified that Sonchious' internd injuries were similar to those he had seen in
victims of car wrecks where there had been “an enormous impact.” Dr. Toolsie stated that it was
“within the realms of possibility” that the internal injuries were caused by falling against the edge
of a stair, but it was not “within the realms of probability” that falling against a stair caused the
injuries. Further, Dr. Toolsiestated that he did not observe the typeof marks on Sonchious’ belly
that he would expect to seeif the blunt force injury had been caused by falling against the edge of
astair.

Dr. Toolsie testified that it was impossible for Sonchious to have died when Defendant
clamed he had. Dr. Toolse testified that rather than dying around 9:45 a.m. as claimed by
Defendant, Sonchious had died between 4:00 and 6:00 am. Dr. Toolsie opined that Sonchious had
been put to bed after he sustained the injuries, and the injuries progressed during the night until the
point that they becamelethal. Numerouswitnessestestified, contrary to Defendant’ s claim that she
gave Sonchiousashower shortly before hedied, that therewasno indication of wetnessonor around
Sonchious' body.

Defendant testified that she and her children were the only people who had been in the
apartment from June 11, 1997, until June 13, 1997.

A rational jury could conclude from the evidence that Sonchious internal abdominal
bleeding was caused by a “a very, very significant blunt force injury,” that it was not within the
realm of probability that the injury was caused by falling against a stair, that there were no marks
on the belly that would have been expected if there had been afall against a stair, that Sonchious’
body had“[ €] xternal abdominal traumaconsi stent with multipleinflicted blows’, that Defendant was
the only adult in the residence when the abdominal injury was sustained, that Defendant lied both
beforeand during trial about thetiming of Sonchious' death, and that Defendant knowingly inflicted
the serious bodily injury on Sonchious that caused his death. Thus, the evidence was sufficient to
support Defendant’s conviction for the first degree murder of Sonchious in perpetration of
aggravated child abuse.

B.

Defendant contends that the evidence was insufficient to support her conviction for the
aggravated child abuse of Sonchious, alleged in count 3 of theindictment to have occurred between
May 1, 1997 and June 13, 1997. We conclude that when the evidence is viewed inthe light most
favorableto the State, the evidence was sufficient for a rational jury to find beyond a reasonable
doubt that Defendant knowingly treated Sonchiousin amanner that resulted in seriousbodily injury.
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Although her time-sequence was inconsistent with other proof taken in the light mogs
favorableto the State, Defendant did admit in her testimony thet she spanked Sonchious’ legs with
ablack plastic rod. Dr. Toolsie testified:

WEell, you know, thewhip markswe saw ontheback of [ Sonchious'] legswere pretty
severe. Y ou know, they were associated with not only alot of, lot of bruising at the
whip marks but a lot of bruising around it as well, contusions. Like | mentioned
earlier on, that—whippingsor canings of this severity—thissort of injury that we see
that, that occursinthejudicial caningsin someof thefar Eastern countrieswhereit’s
actually carried out, you know, by prison guards, wherethere sthis very particular
type of injury where, that’s pale in the center and dark red on the outside. That, as
| indicated, requires alot of force and is usually associated with bleeding not only
into the underlying soft tissue, but also the underlying musdes.

Dr. Toolsiea so testified that theleg injurieswould have caused “[d] ysfunction over aperiod of one
or two weeks.”

A rational jury could certainly infer that the “judicial caning” with a plastic rod that
“require[d] alot of force” and was so painful that it would hinder the ability to walk for one or two
weeks caused Sonchiousto suffer extreme physical pain. See Statev. Jim Inman, No. 03C03-9201-
CR-00020, 1993 WL 483321, at * 8 Campbell County (Tenn. Crim. App., Knoxville, Nov. 23, 1993),
perm. to app. denied, (Tenn. April 4, 1994) (holding that thejury could infer from the circumstances
that injuries resulted in extreme pain). Therefore, the whipping injuries qualify as serious bodily
injury. See Tenn. Code Ann. § 39-11-106(a)(34)(C) (1997). Thus, the evidence was sufficient to
support Defendant’ s conviction for the aggravated child abuse of Sonchious.

C.

Defendant contends that the evidence was insufficient to support her conviction for the
aggravated child abuse of Austin. We conclude that when the evidence is viewed in the light most
favorableto the State, the evidence was sufficient for a rational jury to find beyond a reasonable
doubt that Defendant knowingly treated Austin in a manner that resulted in serious bodily injury.

Detective Long testified that when he saw Austin on Junel3, 1997, he observed that Austin
had a bruiseon hisface. Long believed that the bruise looked like the sole of a shoe becauseit had
“somestriation or somelinesrunning acrossalmost vertically, to aslight angle, acrosstheentire part
of theface wherethe, where the bruiseis showing, and also adefinite outline back here asto an arch
of sometype.” Dr. Breeden testified that when she saw Austin later that same day, she observed
“purplishlinear lesions’ acrossthe side of hisfaceand overhiseye. Dr. Breeden testified that these
linear lesions were between twenty-four and forty-eight hours old and they “looked like the bottom
of ashoe.” Infact, Dr. Breeden testified that the linear lesions were consistent with the shoes that
werefound in Defendant’ s apartment. Dr. Breeden testified that for the blow with the shoeto have
left the kind of marksit did, it would haveto have been “[v]ery hard, very—.” Further, Dr. Breeden
testified that the injuries on Austin were the result of being “beaten brutally.” Also, Dr. Breeden
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testified that Austin’s nose had significant swelling, and that x-rays confirmed that his nose was
broken.

A rational jury could infer from the evidence that the liner lesions on Austin’s face were
consistent with thetread on the shoesfound in Defendant’ s apartment, that thelesionswere between
twenty-four and forty-eight hours old, and that Defendant was the only adult who had been in the
apartment for approximately the previous two days, and that Defendant was the person who struck
Austin with a shoe and caused the lesions. A rational jury could also infer from the evidence that
Austinwasbrutally beaten with ashoewith such great forcethat it left theimprint of the shoe’ stread
on hisfacethat Austin suffered extremepain. SeeJimInman, 1993 WL 483321, at *8. Therefore,
the shoe-shaped lesions on Austin’s face qualify as serious bodily injury. See Tenn. Code Ann. 8
39-11-106(a)(34)(C) (1997). The broken nose meets the definition of obvious disfigurement and
extremephysical pain. Seeld. (8)(34)(D). Thus, theevidence was sufficient to support Defendant’s
conviction for the aggravated child abuse of Austin.

D.

Defendant also contends that the evidence was insufficient because the testimony of the
State’ switnesseswas contradicted by thetestimony of Defendant or other witnesses andbecausethe
State’ switnessesfailed to take all relevant facts into consideration when they estimated the time of
Sonchious’ death. However, “[t]he credibility of the witnesses, the weight to be gven their
testimony, and thereconciliation of conflictsin the evidence are matters entrusted exclusively to the
jury asthetriersof fact.” Statev. Cribbs, 967 SW.2d 773, 793 (Tenn. 1998). We will not second
guess the jury in the resolution of any conflicts in the proof or the determination of witnesses
credibility.

Inthiscase, Defendant essentially asks usto reconsider the evidence and substitute averdict
of not guilty in place of theverdict found by thejury. That isnot our function. Instead, we conclude
that arational jury could havefound beyond areasonable doubt that Defendant committed the three
offensesfor which shewas convicted. See Tenn. R. App. P. 13(e). Defendant isnot entitled to relief
on thisissue.

1. SEVERANCE

Inthis case, Defendant wasindicted for the following counts: (1) thefirst degree murder of
Sonchious Ferguson in perpetration of aggravated child abuse on or about June 13, 1997; (2) the
aggravated child abuse of Sonchious Ferguson on or about June 13, 1997; (3) the aggravated child
abuse of Sonchious Ferguson between May 1, 1997, and June 13, 1997; (4) the aggravated child
abuse of Austin Ferguson between May 1, 1997, and June 13, 1997; (5) the child abuse of Tyler
Ferguson between May 1, 1997, and June 13, 1997; and (6) the child neglect of Bradlee Ferguson
between May 1, 1997, and June 13, 1997. During apretrial hearing, Defendant moved to sever the
trialsfor the chargesinvolving Sonchious (counts 1-3) from thetrialsfor the chargesinvolving the
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other children (counts 4—6). The State subsequently agreed in a second hearing to the severanceof
thetrialsfor counts 5 and 6, and Defendant then moved to sever thetrial for count 1 from thetrials
for counts 2—4. The trial court denied the motion to sever the trial for count 1 from the trials for
counts 2—4. On appeal, Defendant challenges the trial court’ s failure to sever thetrial for counts 1
and 2 from the trial for count 3 and the trial for count 4. Defendant does not challenge the failure
to sever counts 1 and 2. Indeed, it appearsthat count 2 was charged as a lesser-included offense of
count 1 rather than as a separate offense. However, in both her motion for new trial and amended
motion for new trial, Defendant only complained of the trial court’s failure to sever count 4 (the
aggravated child abuse of Austin Ferguson) from the trial in counts 1 and 3. On direct appea we
are precluded from addressing any issuesthat are not al so raised in the defendant’ smotion for anew
trial. Tenn. R. App. P. 3(e); State v. Clinton, 754 S\W.2d 100, 103 (Tenn. Crim. Ap. 1988).
Therefore, we can only review the issue of severance only as it applies to count 4 charging
aggravated child abuse of Austin.

Severance of offenses is primarily governed by Rule 14(b)(1) of the Tennessee Rules of
Criminal Procedure, which provides

If two or more offenses have been joined or consolidated for trial pursuant to Rue
8(b), the defendant shall have a right to a severance of the offenses unless the
offenses are part of a common scheme or plan and the evidence of one would be
admissible upon thetrial of the others.

Tenn. R. Crim. P. 14(b)(1). A tria court’ sdenia of amotion for severanceunder thisrulewill only
be reversed when there has been an abuse of discretion. Statev. Shirley, 6 S\W.3d 243, 247 (Tenn.
1999).

The primary inquiry into whether aseverance should have been granted under Rule 14(b)(1)
iswhether the evidence of one crimewould be admissiblein thetrial of theother if the counts of the
indictment had been severed. State v. Moore, 6 SW.3d 235, 239 (Tenn. 1999). When the other
offenses in a common scheme or plan are not relevant to a material issue, a severance should be
granted in order to ensure that the defendant receivesafair trial because afalureto sever invitesthe
jury to improperly infer that the defendant has a propensity to commit crimes. 1d.

Because a motion to sever istypically apretrial motion, evidence and argument tending to
establish or negate the propriety of severance must be presented to the trial court in the hearing on
themotion. Statev. Spicer, 12 S.\W.3d 438, 445 (Tenn. 2000). Further, appellate courts should ook
only to the evidence and argument presented at the hearing, along withthe trial court’ s findings of
fact and conclusions of law, when determining whether the trial court abused its discretion by
refusing to grant a severance. Id.

Beforeatrial court may deny severance, thetrial court must concludefrom the evidence and
argument presented at the pretrid hearing that:
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(1) the multiple offenses constitute parts of a common scheme or plan, Tenn. R.
Crim. P. 14(b)(1); (2) evidence of each offenseisrelevant to some material issuein
thetrial of all the other offenses, Tenn.R. Evid. 404(b)(2); Moore, 6 S.\W.3d at 239;
and (3) the probative value of the evidence of other offensesisnot outweighed by the
prejudicial effect that admission of the evidencewould have on the defendant, Tenn.
R. Evid. 404(b)(3).

Spicer, 12 S\W.3d at 445.

The record indicates that the trid court found that the first degree murder of Sonchious
during the perpetration of aggravated child abuse, the aggravated child abuse of Sonchious, and the
aggravated child abuse of Austin were part of acommon scheme or plan.

In Tennesseg, there are three categories of common scheme or plan evidence: (1) offenses
that reveal adistinctivedesign or aresofamiliar asto constitute“ signature” crimes; (2) offensesthat
are part of alarger, continuing plan or conspiracy; and (3) offenses that are dl part of the same
criminal transaction. Moore, 6 SW.3d at 240. The State argued at one time or another during the
two pretrial hearings that the three offensesat issuefit into all three categories of common scheme
or plan evidence.

Before multiple offenses may be said to fitinto thefirst category of common scheme or plan
evidence, the modis operandi employed must be so unique and distinctive as to be like a signature
in that the methods used have such unusual particularities that it is not likely the methods were
employed by different persons. Shirley, 6 S\W.3d at 248. In this case, the State failed to introduce
any evidencethat themethodsempl oyed by Defendant in committing thethree offensesat issuewere
the least bit unique. The State did not spedfically identify the type of abuse that resulted in
Sonchious’ death, and although the State argued that the proof would show that both Sonchiousand
Austin had been beaten with a plastic rod, the State essentially conceded that the proof established
that Austin was also beaen with a shoe. Quite simply, the State did not establish that all three
crimes were committed by the same method and more importantly, there is nothing so unique or
unusual about committing aggravated child abuse by using a rod or a shoe that would cause
reasonabl e peagple to conclude tha the same person committed all of the offenses.

Thesecond, continuing plan category encompasses groupsor sequencesof crimescommitted
in order to achieve a common ultimate goal or purpose. State v. Hallock, 875 S.W.2d 285, 290
(Tenn. Crim. App. 1993). The State argued during the pretrial hearings that the offenseswere part
of acontinuing plan or conspiracy. Although the State argues on appeal that the offenses were part
of a continuing plan to discipline the children, the State did not make that argument during the
pretrial hearings. Instead, the State argued during the hearings that the similar abuse over a
relatively short period of time demonstrated a pattern of abugve parenting. Regardless, the State
failed to identify any evidence during the pretrial hearingsthat Defendant committed the offenses
as part of a plan to discipline the children, or for any other plan or purpo. Quite simply, no
evidence was identified during the pretrial hearings from which it could be concluded that the
offenses were committed to achieve a common ultimate goal or purpose.
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The third, same transaction category denotes crimes which occur within a single criminal
episode. 1d. The fact that offenses occurred within the same house and over much o the same
period of time does not mean that they are part of the same transaction. 1d. Although the State
contended during one of the pretrial hearings that all of Defendant’ s children were beaten at |east
once during asingle transaction, the State admitted during the other pretrial hearing that the proof
could only establish that the children were abused during the same forty-eight hour period.
Moreover, the State failed to identify any evidence that Sonchious and Austin were abused during
asingle criminal episode, rather than just during the same general time period. In fact, the State
argued that the count for the first degree murder of Sonchious during the perpetration of aggravated
child abuse and the count for the aggravated child abuse of Sonchious were separate offenses
because they occurred at different times.

Weconcludethat the State presented no evidenceduring thepre-trial hearingthat the offense
regarding Austin Ferguson as the victim was part of acommon scheme or plan, asthat is defined by
case law, with the offenses involving Sonchious Ferguson.

Becausethe three offenseswere not part of acommon plan or scheme, we hold that the trial
court abused itsdiscretion whenit failed to sever thetrialsfor all three of the dffenses at issuein this
case. However, that does not end our inquiry because a failure to sever may be harmless error.
Spicer, 12 SW.3d at 447. “The line between harmless and prejudicia eror isindirect proportion
to the degree of the margin by which the proof exceeds the standard reguired to convict, beyond a
reasonable doubt.” Shirley, 6 SW.3d at 250 (citation and internal quotations omitted).

Although the evidence inthis case was legally sufficient to support al three of Defendant’s
convictions, the evidence was far from overwhelming. For instance, the State did not present any
witness who was able to testify that he or she personally saw Defendant abuse the victims on any
occasion. Inaddition, Dr. Tools etestified that Sonchious had several injurieson hisbody that were
consistent with afall down some stairsand Dr. Toolsie testified that although it was not probable,
it was possiblethat theinternal abdominal injuriesthat caused Sonchious' death wereinflicted when
hefell against the edge of astair. Dr. Breeden testified that several of Austin’sinjuries could have
been caused by other children or by incidents such asbeing hit in the head with abaseball. Although
the evidence was legally sufficient, the State’ s evidence was hardly unimpeachable. The error in
failing to sever count 4 from the other counts, more probably than not, affected the verdict rendered
by the jury. Therefore, thetrial court’sfailure to sever was reversible error.

IV. DENIAL OF MISTRIAL

Defendant contends that the trial court erred when it failed to grant a mistrial when the
prosecutor elicited a hearsay statement that had previously been ruled inadmissible. We agree.

Therecord indicatesthat in August of 1997, Defendant filed amotioninlimineinwhich she
asked the trial court to rule that one of the paramedics who responded to the 911 call from her
residence could not testify that when the paramedic asked Austin what happened to hishead, Austin
stated that his mommy did it. The record also ind cates that the trial court subsequently filed an
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order inwhich it ruled that neither Defendant nor the State could mention Austin’ sstatement during
voir dire and opening statements. The court also ruled that the paramedic was prohibited from
repeating Austin’ s statement unlessthere was a subsequent jury out hearing during which the court
foundthe statement to beadmissible. Thetrial court subsequently ruled that Austinwasincompetent
to testify during trial.

During trial, Detective Long was recalled to testify for the defense and he was questioned
about whether the shoe that allegedly caused the lesions on Austin’s face had been tested for the
presence of blood or skin. The prosecutor then cross-examined Long, and the following colloguy
occurred:

[Prosecutor]: Now, [defense counsel] asked you about the playground and
your discussions with Austin and what he said. What did
he—who did he say dd thisto him?

[Long]: He told me that his mather did it to him.

[Defense counsel]:  1’m going to object to that.

[Court]: Sustained.

Defensecounsel then moved for amistrial, and the prosecutor argued that amistrial wasnot required
because defense counsel had opened the door to admission of Austin’ s statement. Defense counsel
denied opening the door to admission of the statement, and the trial court conducted a jury out
hearing in which it asked the court reporter to play back the tape of the testimony in question. After
listening to the testimony, the trial court found that defense counsel had done nothing whatsoever
to open the door to Austin’s statement.

At this point, the prosecutor argued again that defense counsel had opened the door to
admission of Austin’s statement. The following colloguy then occurred:

[Court]: WEell, what he said was that he taked to somebody and they didn’t
see anything. That did not in any way open up anything about
Austin, because the question was trying to say, “ Was somebody else
therethat might have seenthat they got hurt on the playground?’ The
answer was no, which precluded him from pursuing anything else
about it being a playground thing.

[Prosecutor]: Y our Honor, he asked about the injuries to Austin—

[Court]: General, we're here on athree-day trial and the Stateasks a question
that’ sclearly, clearly inadmissible. Now what am | supposed to do?
Can | cure that with an instruction?

[Prosecutor]: Well—

[Court]: Or are we going to mistrial and start over again? Now that’sclearly
the kind of question that—

[Prosecutor]: (Brief Pause) Obviously you don’'t agree with me, Y our Honor, but
| think it’s clear that—
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[Court]: | don’t agree that you can get through thiswitness hearsay evidence
on who hit or whethe he.. . . the defendant hit the person or not.

[Prosecutor]: And then | very methodically, Y our Honor—

[Court]: Y ou can’'t methodically get in inadmissible hearsay evidence.

[Prosecutor]: But he had, if he—

[Court]: He doesn’t—

[Prosecutor]: He hastheright to object when 1, | tell him, you know. | mean—

[Court]: General, the State has an obligation when it’s prosecuting a case to
see that justice isdone and that inadmissible evidence is not dlipped
in.

Shortly thereafter, the jury returned and the trial court gave the following instruction:

L adies and gentlemen, the Court at this time would instruct you that you are not to
consider any hearsay evidence in your deliberations. Any statements made by this
witness and attributed to someone else should be disregarded by you and not
considered by youinany way during your deliberations, nor should any decisionyou
make be based on any such testimony.

The decision of whether to grant amistrial iswithin the sound discretion of the trial court.
Statev. McKinney, 929 S.W.2d 404, 405 (Tenn. Crim. App. 1996). ThisCourt will not disturb that
decision absent afinding of an abuse of discretion. 1d. “Generally, amistrial will be declared ina
criminal caseonly when thereisa'manifest necessity' requiring such action by thetrial judge.” State
v. Millbrooks, 819 S.W.2d 441, 443(Tenn. Crim. App. 1991). “Thepurposefor declaringamistrial
isto correct damage doneto the judicial process when some event hasoccurred which precludes an
impartial verdict.” Statev. Williams 929 S.W.2d 385, 388 (Tenn. Crim. App. 1996). In determining
whether thereisa“manifest necessity” for amistrial, no abstract formula should be mechanically
applied and all circumstances should be taken into account. Statev. Mounce, 859 S.W.2d 319, 322
(Tenn. 1993) (citation omitted). “While Tennessee Courts do not apply any rigid test when
examining the failure to grant a mistrial after a witness has given improper testimony, there are
certainfactorsthat are often considered: (1) whether theimproper testimony waselicited by the Stae
or whether it was a spontaneous declaration by the witness, (2) whether the case against the
defendant was strong or weak, and (3) whether the trial court gave a prompt curative instruction.”
Statev. William Dotson, No. 03C01-9803-CC-00105, 1999 WL 357327, at * 4 Blount County (Tenn.
Crim. App., Knoxville, June 4, 1999) (numerous citations omitted) no Rule 11 filed..

First, there can be absolutely no question that the prosecutor intentionaly elicited the
inadmissibletestimony about Austin’ s statement. We have reviewed the record, and we agree with
thetrial court’ sruling that defense counsel did absolutdy nothing that can beinterpreted asopening
the door to the admission of Austin’'s statement. Instead, the prosecutor deliberately elicited
testimony from Long that he knew had aready been declared inadmissible by thetrial court. The
prosecutor attempted to place the blamefor his actions on defense counsel’ sfailure to object before
Long was able to provide the inadmissible testimony. We agree with the tria court that the
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prosecutor had an obligation to ensure that justice was served and as part of that obligation, the
prosecutor had a duty to avoid violating a court order by introducing evidence that was “clearly,
clearly inadmissible.” The prosecutor’ s conduct, under these circumstances, was inexcusable.

Second, athough the evidence in this case was sufficient to support the conviction for the
aggravated child abuse of Austin, the evidence of Defendant’s guilt was not overwhelming. As
noted above, no witness testified that he or she ever saw the Defendant strike Austin and the State
did not introduce any other direct evidence of guilt. Moreover, although Defendant admitted during
her testimony at trial that she had spanked Sonchious with a plastic rod, she never admitted to
striking Austin. Although there was sufficient circumstantial evidenceto support the conviction for
the aggravated child abuse of Austin, there was no direct evidence that Defendant committed the
offense.

Third, we notethat thetrial court did giveacurativeinstruction. However, we conclude that
this factor is completely outweighed by the two factors mentioned above.

After taking al relevant circumstances into account, we concludethat thetrial court abused
itsdiscretion when it failed to grant amistrial in this case. There can be no question that Austin’s
hearsay statement that “mommy did it” was clearly prejudicial. In the absence of any direct
evidence, the hearsay accusation wasparticul arly damaging. Theimproper elicitation of the hearsay
statement was especially prejudicial in light of the severance error discussed in Part |11, supra. Not
only did the hearsay statement have an obvious tendency to suggest that Defendant abused Austin,
it also had the tendency to suggest that since Defendant abused Austin, she must also have abused
and killed Sonchious. Under these circumstances, we hold that the prosecutor’s intentional
elicitation of improper testimony in violation of aprior court order created amanifest necessity for
a mistrial in this case and the trial court’s failure to declare a mistrial was reversible error.
Considering the whole record in this case, not only did the error involve a substantial right, which
more probably than not afected the judgment, it resulted in prejudice to the judicial process. Rule
36, Tenn. R. App. P.

V. CONCLUSION

Inconclusion, whiletheevidencewaslegally sufficient to support the Defendant’ schallenge,
reversibleerror was committed when the trial court failed to sever count 4 from counts 1, 2, and 3,
and when thetrial court failed to grant the motion for amistrial. The judgment of thetrial court is
therefore reversed and this case is remanded for atrial on counts 1, 2, and 3 and a separate trial on
count 4.

THOMAST. WOODALL, JUDGE
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