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OPINION



JuDGE RILEY delivered the opinion of the Court.

PROCEDURAL HISTORY

Defendant was originally convicted in 1983 and sentenced to death for the 1981 murder of
Kathy Nishiyama. Specifically, defendant was convided of first degree murder in perpetration of
kidnapping. The conviction and sentence were affirmed by the Supreme Court of Tennessee on
direct appeal. State v. Hartman, 703 SW.2d 106 (Tenn. 1985), cert. denied 478 U.S. 1010, 106
S.Ct. 3308, 92 L.Ed.2d 721 (1986).

Subsequently, defendant sought post-conviction relief raising numerousissues. Ultimately,
the Supreme Court of Tennessee found all issues to be without merit with the exception of the use
of felony murder as an aggravating circumstance. Based uponthiserror, the case was remanded for
resentencing. Hartman v. State 896 S.W.2d 94 (Tenn. 1995).

The resentencing hearing was conducted in July-August 1997. Thejury imposed thedeath
penalty based upon the following aggravating circumstances. (1) the murder was especially
heinous, atrocious or cruel in that it involved torture or depravity of mind; (2) the murder was
committed for the purpose of avoiding or preventing alawful arrest or prosecution of the defendant;
and (3) themurder was committed whiledefendant wasin lawful custody or during hisescapefrom
lawful custody. See Tenn. Code Ann. 8§ 39-2404(i)(5), (6) and (8) (Supp. 1981). This appeal
followed.

TESTIMONY AT RESENTENCING HEARING

Much of the evidence at the resentencing hearing was repetitive of the evidence introduced in
the original trial. Nevertheless, we will summarize the evidence presented at resentencing since the
resentencing jury did not hear the evidence presented at the original trial.

A. State' s Proof

Thevictim, Kathy Nishiyama, was a sixteen-year-old high school student. On November 16,
1981, she visited her boyfriend and | eft his residence at approximately 8:00 p.m. The victim did not
return to her residence Her car was discovered at approximately 11:00 p.m. that night in the parking
lot of achurch near her residence.

The victim’s purse was found on February 24, 1982, about thirty feet down an embankment
near Highway 49. Approximately one week later the victim’'s body and personal belongings were
found about three milesfrom thislocation on alogging roadthat led into the woods of f the main state
road. Thevictim’scar keyswerefound in her purse. Thevictim’ sclotheswerefound inthe areanear
her remains, and her jeans had been cut from the waist down the right pant leg. Thevictim'’s panties
were also cut from the wai stband on the right side consistent with the cut on the jeans. Therewasalso
ahole cut about an inch in diameter in the crotch of thevictim’ s panties. The cutson theclotheswere
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consistent with asingle-bladed instrument, like aknife. Authorities also discovered two trees about
eight feet apart that had scars consistent with arope having been tied around them.

On November 16, 1981, the date of the victim’s disappearance, the defendant was atrusty at
the Dickson County jail. That afternoon he assisted a deputy sheriff with his tobacco crop. The
deputy instructed the defendant to drive the patrol car back to the Dickson County jail. Defendant did
not return to the jail until the early morning hours of November 17"

Richard Hughestestified that aparol car pulled himover in Montgomery County around 6:30
p.m. on November 16™. The man in the patrol car, who was not in uniform, told Hughes he was lost
and needed directions to Dickson County.

Betty Smith also testified that apatrol car stopped her and her minor daughter around 7:30p.m.
that same evening. The man driving the car stated he was ordered to follow Smith because she was
suspected of being involved in ahit and runincident. Smith testified the man wasnot in uniform and
had long hair. The man also shined a flashlight at her and her daughter. Smith showed him her
license, and then helet her go. Both Smith and her daughter identified theman in the patrol car asthe
defendant.

Terry Keyster Taylor was unavailableat the resentenang hearing so his prior trial testimony
wasread into therecord. That testimony indicaed he was stoppedin Montgomery County by a patrol
car during the evening of November 16™. The man in the patrol car was not wearing a uniform and
said hewaslost and needed directionsto Dickson County. Taylor identified the man driving the patrol
car as the defendant.

About 8:20 p.m. on November 16", Deputy William Randy Starkey of the Dickson County
Sheriff’ s Department received adispatch from Montgomery County inquiring if Dickson County had
amarked patrol carin Montgomery County. The Montgomery County authorities had been receiving
complaintsabout aman driving apatrol carinplan clothes sopping peoplein Montgomery County.

Roger Meckley, aformer detective with the Clarksville Police Department, and Danny Bryant
both testified they saw an out-of-county patrol car driving in Clarksville between 9:00 p.m and 9:30
p.m. the night of November 16™. Meckl ey testified the driver was wearing a green military-style
jacket.

Around 9:30 p.m. on November 16", Jackie Jackson observed a county patrol car parked
behind abrown car in the church parking lot where the victim’ s car was ultimately found. Neither car
wasrunning or had itslightson. Jackson saw awhite male, not in uniform, with shoulder length hair
standing between the two cars. Jackson was not certain if the patrol car wasfrom Dickson County.
However, according to dispatch records, none of the Montgomery County officers on duty that night
stopped a car in the vicinity where the victim’s car was found.

Marvin Rushing testified that between 1:00 am. and 2:00 a.m., sometime in mid-November
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1981, he saw aDickson County Sheriff’ spatrol car drive onto themain stateroad from the sidelogging
road where the victim’sremains were found. The patrol car turned toward Dickson.

Deputy Starkey testified that on November 17", when he observed the patrol car driven by the
defendant, he noticed mud on the bottom of the car and also a smeared substance that appeared to be
blood on theright rear quarter panel. Deputy Howard Arthurs also noticed what appeared to be ablood
smear on the patrol car on November 18". Deputy Starkey testified the defendant cut his hair
significantly shorter within about aweek after November 16™.

Dickson County Sheriff Doyle Wall testified the defendant returnedto thejail about 4:00am.
on November 17", Defendant was wet from his knees down.

Former Assistant District Attorney General James Kenneth Atkins interviewed the defendant
injail on December 17, 1981. The defendant admitted that he stopped two carswhile he wasreturning
to thejail in the patrol car. According to the defendant, neither was driven by afemae. He claimed
hewas|ost; however, he stated that he did not go into Clarksville, which iswhere the victim’s car was
found. The defendant stated he did not stop the victim that night. He claimed he got the patrol car
stuck in acreek bed, hence hislatereturn to thejail.

Dr. William M. Bass, Forensic Anthropol ogist for the State of Tennessee, identified the skel etal
remains found in the woods as those of the victim. Hetestified that the victim suffered a blow to the
mouth breaking threeteeth. Thevictim also suffered ablow to theleft eye thereby fracturing the skull,
aseparate blow to the center of the head, and a massive blow to the right side of the head caving in the
skull near theear. Theforcefrom thislatter blow also caused fracturing in the rear of the skull and was
thefatal injury. All of theinjuriesto the head occurred at or near the time of degth; however, Dr. Bass
could not determine whether the victim was conscious when the blows were inflicted. Nor could Dr.
Bass determine the dae or time of death. Dr. Bass opined that the blow to the right side of the head
would have rendered the victim unconscious. Dr. Bass, however, could not determine the order of the
blows, nor could he opine asto how long the victim would have lived after receiving the fatal blow to
the right side of the head.

B. Mitigating Evidence

The defendant presented the following proof on his behalf. Nancy Ann Perez, afriend of the
victim, gave a statement to the authorities in 1982 that she saw the victim driving in her vehicle in
Clarksville around 9:45 p.m. the night of November 16, 1981. However, she later testified that she
could only identify thevictim’ scar that night and could not determinewho wasdriving. Perez testified
that several days later she saw a car similar to the victim’s driven by another student at her school.

Sometime between November 20 and 25, 1981, around 4:00 p.m. in the afternoon, William
Robert Rye observed a female similar in appearance to the victim walking at a fast pace across a
soybean field near Houston, Montgomery and Dickson Counties. He was later shown a photograph of
the victim and stated that the female he saw looked like the victim, but he could not make a positive
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identification. Rye observed the person through arifle scope at adistance of about 150 to 200 yards.

Roger Dale Sanker, former head of criminal investigation for the Dickson County Sheriff’s
Department, testified that on November 18, 1981, he examined the patrol car the defendant drove on
November 16™. Sanker testified that he did not observe any blood on theinside or outside of the patrol
car. Another deputy approached Sanker about ablood smear on the car, but Sanker testified the stain
was not there when he examined the car on the 18th.

Sheriff Wall testified that he examined the defendant after the defendant retumed to the jail
around 4:00 am. on November 17, 1981. The defendant was wet from his knees down, but Wall did
not see any blood on the defendant or hisclothing. Wall dso testified that he did not observe any blood
on theinside or outside of the patrol car when he looked at it on November 17". He did state that the
car was covered with a*“red clay mud.” Wall also stated that the defendant was taken to get his hair
cut about one to two weeks after the crime.

In addition the defendant presented numerouswitnesseswho testified about hispersonal history
and positive qualities. These witnesses consisted of various family members, a Catholic Church
deacon, aBaptist minister, variousfamily friends, aformer high school teacher, and several correctional
officers. The defendant was portrayed as having a close relationship with hisfamily. Church officids
described defendant as a very spiritud person. Family friends spoke of defendant’s childhood and
positive qualities. Defendant’ s former high school teacher and coach described defendant asa leader
onthefootball and basketball teamsand a“tough competitor.” Numerouscorrectional officialstestified
asto their relationship with the defendant during his lengthy period of incarceration. Defendant was
described asagood worker, respectful, positivein attitude, well behaved, and agood representative on
the Inmate Council.

C. Jury Verdict

The jury found three applicable aggravating circumstances, namely: (1) the murder was
especially heinous, atrocious, or cruel in that it involved torture or depravity of mind; (2) the murder
was committed for the purpose of avoiding or preventing a lawful arrest or prosecution of the
defendant; and (3) the murder was committed while the defendant was in lawful custody or in a place
of lawful confinement or during his escapefrom lawful custody or from aplace of lawful confinement.
See Tenn. Code Ann. § 39-2404(i)(5), (6) and (8) (Supp. 1981). The jury concluded the statutory
aggravating circumstances outweighed any mitigating circumstances and imposed the death penalty.

BILL OF PARTICULARS

In his first issue the defendant contends the trial court erred in failing to order a bill of
particul ars requiring the state to provide more specific information on the aggravating drcumstances.
Tenn. R. Crim. P. 7(c) authorizes atrial court to require thefiling of abill of particularstoadequately
identify the offense charged. However, this provision is not applicable to the sentencing phase of a
capital proceeding. State v. Bush, 942 SW.2d 489, 520 (Tenn. 1997)(Appendix). We conclude the
identification of the aggravating circumstances was sufficient notice to the defendant, and he was not
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prejudiced by the failure to provide further information.

IMPROPER PEREMPTORY CHALLENGES

The defendant next claims that the state violated hisright to afair jury by improperly using its
peremptory challengesto strike African-Americanfemalejurorsfromthejury. SeeBatsonv. Kentucky,
476 U.S. 79,106 S.Ct. 1712,90 L.Ed.2d 69 (1986). During jury selection, the state used its peremptory
challengesto removethree out of four African-Americanfemalesfromthevenire. Thetria court, after
hearing from the state, determined that the date offered race and gender neutral basesfor itschallenges.
The jury in this case ultimately included four females and two African-Americans, one of which was
female.

The defendant challenges the trial court’s findings on his claim. According to the defendant,
some of the jurors who were not struck by the state shared similar views or characteristics as the three
African-American women who were challenged. The defendant argues, therefore, that the state’s
reasonsfor striking these three jurorswere * surrogatesfor impermissible use of the state’ s peremptory
strikes.”

The state explained tha it first rated each juror based upon juror questionnaires. A number of
factors were considered without regard to gender or race. The state then explained its rationale for
excusing the three jurors.

According to the state, prospective juror Nelson had a son who expeienced some juvenile
problems. She also stated that she could not conceive of acase in which she would vote for imposing
the death penalty. Furthermore, the state did not perceive Ndson to be intelligent.

The state explained that prospective juror McCoy was ambiguous about criminal justice. She
stated she could not impose the death penalty and would only do so if forced by the law. According
to the state, she expressed some reservations about the aggravating circumstances ba ng sought.

Prospective juror Brown’'s husband taught school with one of the prosecutor’s spouse.
According to the spouse, juror Brown would not be agood juror. Juror Brown also stated it would be
difficult to impose the death penalty in amurder case. The state also offered that Brown previously
worked in amilitary stockade.

After hearing the state’ sexplanationsand the defendant’ scommentsthat some of thejurorswho
were not struck shared similar characteristics, the court stated asfollows:

[t sthe Court’ sopinion that on each of thesejurors, despitethe
fact that there are some similar responsesfrom other jurorswho werenot
challenged on some of theissues, there are, in the Court’ s opinion, both
race neutral and gender neutral reasons that were fairly dearly
articulated by General Baugh with regad to each of these three
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individuals.. .. | dofed that the state has stated race neutral reasonsfor
using the peremptories that were used.

The determination of aprosecutor’ s discriminatory intent or lack thereof dependslargely upon
thetrial court’ sevaluation of the prosecutor’ scredibility. Statev. Ellison, 841 S\W.2d 824, 827 (Tenn.
1992). Thus, wegive appropriae deferenceto thetrial court’ sfindings. Hernandez v. New Y ork, 500
U.S. 352, 365, 111 S.Ct. 1859, 1869, 114 L.Ed.2d 395 (1991); State v. Smith, 893 S.W.2d 908, 914
(Tenn. 1994).

We likewise conclude the state advanced gender and race neutral reasons for its peremptory
challenges. Thisissue iswithout merit.

RESIDUAL DOUBT EVIDENCE

Defendant claims the trial court improperly prevented him from presenting residual doubt
evidenceduring theresentencing trial. Thetrial court did permit “residual doubt” evidenceinallowing
the testimony of witnesses Perez and Rye. Their testimony essentially indicated they might have seen
the victim after the time the state contended the defendant had murdered her. This testimony dearly
related to the circumstances of the offense. However, thetrial court disallowed evidencerelating to the
state's offer of benefits at the original trid for Ravin “Snake’ Frazier, which was not revealed to
defense counsel at thetimeof the original trial. Defendant contendsthetrial court erred in refusing to
allow evidence relating to the credibility of Frazier’ stestimony at the original trial.

A. Facts

Although the trial court disallowed this testimony before the jury, defendant was properly
allowed to make an offer of proof. A summary of this offer of proof is asfollows.

Frazier testified at the original trial that the defendant made a number of incriminating
statements to him while they were incarcerated. Subsequent to the origina trial, defense counsel
discovered that certain prosecuting attorneys had conferred with defendant’ s cellmate Kenny Kingand
inmate Frazier prior to trial. It was agreed that King would record a conversation with the defendant
and would be paid $1,000. Although King never recorded any of defendant’s statements, Frazier
advised the prosecutors that he had heard the defendant makeincriminating statements and agreed to
testify. The $1,000 was deposited into King' s prison account with part of the money coming out of the
personal funds of certain prosecutors.

The prosecutors insisted the “reward” money was for King only, and there was no agreement
that money would be paid to Frazier. One of the prosecutors further testified that, prior to agreeing to
pay themoney, he contacted the TennesseeBureau of Investigation and wasinformed the reward money
would berepaid by the TBI. Regardless, none of thisinformation wasreveal ed to defense counsel prior
to the original trial.



King did not testify at the original trial; however, Frazier didtestify. Neither King nor Frazier
testified at the resentencing hearing.

The trial court concluded that the proffered evidence was impeachment evidencerelating to
Frazier's testimony at the original trial. The court further noted that Frazier did not testify at the
resentencing hearing, and this testimony would be introduced for the sole purpose of impeaching the
first jury’s verdict of guilt. The trial court disallowed its introduction, finding the evidence did not
relate to punishment.

Thisissuewaslitigated in defendant’ s post-conviction proceeding. Ultimately, the Tennessee
Supreme Court concluded that the only promise made to Frazier was protection from other inmates,
whichwasfully explored at theoriginal trial during Frazier’ scross-examination. Hartman, 896 S.W.2d
at 102. Although the court noted that “any evidence that Frazier had been ... given any benefit
whatsoever for histestimony should have been provided to defense counsel,” thecourt went on to hold
that the failure to disd ose thisinformation was immaterial and did not deprive the defendant of afair
trial. 1d. at 101-102.

B. Residua Doubt Precedents

A capital sentenang jury may not be precluded from considering, as a mitigating factor, any
aspect of adefendant’ scharacter or record and any other circumstancesof the offensethat the defendant
proffers as abasis for a sentence less than death. Lockett v. Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954,
57 L.Ed.2d 973 (1978). However, the United States Supreme Court has not mandated reconsideration
by capital juries,inthe sentencing phase, of their “residual doubt” over adefendant’ sguilt sinceit does
not relate to the defendant’s character, record or to the circumstances of the offense. Franklin v.
Lynaugh, 487 U.S. 164, 174, 108 S.Ct. 2320, 101 L.Ed.2d 155 (1988). Wenotethat inthedirect appeal
of the defendant’ s conviction and sentence in the case at bar, the Tennessee Supreme Court held that
“thetestimony tendered by defendant to attempt to convincethejury of hisinnocence wasinadmissible
at the sentencing hearing.” Hartman, 703 SW.2d at 119.

The Tennessee Suprame Court again addressed the so-called “residual doubt” issuein Statev.
Teague, 897 SW.2d 248 (Tenn. 1995). The court stated the foll owing:

[T]he holding in those cases, that the defendant cannot relitigate the issue of
guilt or innocence, does not preclude the admission of evidence relating to the
circumstances of the crime or the aggravating or mitigating drcumstances, including
evidence which may mitigate adefendant’ s culpability by showing that he actually did
not kill thevictim. Thetest for admissibility isnot whether the evidence tendsto prove
the defendant did not commit the crime, but, whether it relates to the circumstances of
the crime or the aggravating or mitigating circumstances. That the evidence may
support the defendant’s contention that he did not kill the victim does not render it
inadmissible so long as it is probative on the issue for determination, the defendant’s
punishment. . . . Evidence that isadmissible as being relevant to the isue of guilt or
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innocence may also be admissible at a resentencing hearing in support of a mitigating
circumstance. One examplewould betestimony by awitnessthat the defendant did not
fire the shot that killed the victim.

Teague, 897 SW.2d at 252.

C. Analysis

Our research reveals no case involving the issue of the admissbility of evidence at a
resentencing hearing when its sole purposeisto attack the credibility of a state witness's testimony at
the original trial. The dilemmafaced by thetrial court at the resentencing hearing was forecast by the
United States Supreme Coulrt:

Finding a constitutional right to rely on a gult-phasejury’ s “residual doubts’ about
innocencewhen the defensepresentsits mitigating casein thepenalty phaseisarguably
inconsistent with the common practice of allowing pendty-only trials on remand of
cases where a death sentence — but not the underlying conviction —is struck down on
appeal. (citations omitted)

Franklin, 487 U.S. at 173 n.6. Such isthe dilemma we face in the case at bar: the problems inherent
in dlowing testimony before aresentencing jury which relates solely to impeaching a witness who
testified only at the original trial, since the resentencing jury did not participate in the original trial in
which guilt was determined. The resentencing jury in this case did not hear the testimony of Frazier.

We can only conclude that evidence at aresentencing hearing which would be admitted for the
solepurpose of attacking thecredibility of awitness’ testimony at theoriginal trial isnot proper residual
doubt testimony. It is not testimony that relates to the defendant’s character or record or to the
circumstances of the offense. See L ockett, 438 U.S. at 604. Furthermore, wedo not read our Supreme
Court’s opinion in Teague to authorize such testimony. Teague authorizes testimony relating to
“punishment,” which is testimony relating to the “circumstances of the crime or the aggravating or
mitigating circumstancesincluding evidence which may mitigate adefendant’ s cul pability by showing
that he actually did not kill thevictim.” Teague, 897 S.W.2d at 252. The proffered evidence does not
fit these criteria.

Werecognizethat it isarguablethat it issimply unfair that neither jury heard thisevidence. We
agree that this evidence, without question, should have been revealed to defense counsel prior to the
original trial. Theproffered evidencecertainlywould have been presented at theoriginal trial if defense
counsel had known of it. However, that is not the issue before this court.

The defendant has not been deprived of theright to litigate thisissue. Although in adifferent
context, the exact issue was thoroughly litigated in defendant’s post-conviction proceeding. The
essence of the Supreme Court’s ultimate ruling was that “the failure of the state to disdose this
information to defense counsel did not inany way deprivethe[defendant] of afair trial.” Hartman, 896
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S.W.2dat 102. Insoruling the court noted “the circumstantial evidence aganst [defendant] wasstrong,
even without [Frazier’s] testimony.” 1d. at 101. We agree.

Thisissue is without merit.

POLYGRAPH EXAMINATIONS

Defendant claimsthetrial court erred by excluding the results of his two polygraph tests. He
argues that even though polygraph results are generally inadmissible in Tennessee, such evidence
should not be excluded when it is offered at a capital resentencing hearing under the mitigation theory
of residual doubt. See Teague, 897 SW.2d at 252-53. Defendant argues thisis especidly true when
the test was administered by the state. He contends such a rule comports with the principles of
individualized sentencing.

In addition the defendant claims the tria court’s errar was compounded by the state’s
introduction of defendant’ sstatement to the Assistant District Attorney, inwhich all referencesrelating
to defendant’s offe to take a polygraph test were redacted. Defendant claims Tenn. R. Evid.106
requires the trid court to allow defendant to introduce the entire statement.*

A. Mitigation

In Irick v. State 973 S.W.2d 643, 652-53 (Tenn. Crim. App. 1998), a case dealing with
admissibility of polygraph results at a capital sentencing hearing, this court upheld the long standing
precedent ruling polygraph testsinadmissible and “inherently unreliable.” See State v. Campbell, 904
SW.2d 608, 614 (Tenn. Crim. App. 1995); State v. Adkins, 710 S.W.2d 525, 529 (Tenn. Crim. App.
1985). Thiscourt concluded that under the death penalty statute the “resuts of apolygraph test would
have no probative value on the issue of punishment.” Irick 973 SW. 2d at 653.

Defendant claims that when polygraph evidence isintroduced in the context of residual doubt
proof, adifferent standard for admissihility isapplied. He argues that evidence which may mitigate a
defendant’ s culpability should be introduced. See Teague, 897 SW.2d at 252-53.

While we agree that in capital sentencing the general prohibition against re-litigation of guilt
or innocence does not bar evidence tending to mitigate defendant’s culpability, such evidence is
admissible only if “it is probative on the issue... [of] defendant’ s punishment.” Id. at 252. Since the

! Tenn. R. of Evid. 106 reads as follows:

When a writing or recorded statement or part thereof is introduced by a party, an
adverse party may require the introduction at that time of any other part or any other
writing or recorded statements which ought in fairness to be considered
contemporaneously with it.
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“results of a polygraph test would have no probative vdue on the issue of punishment,” thisissueis
without merit. Seelrick, 973 SW.2d at 652.

B. Rule of “Completeness’

Secondly, we conclude thetrial court did not abuse its discretion by refusng to allow defense
counsel to admit defendant’s statement in its entirety.? The trial court found that “there [was] no
guestion Mr. Hartman... said numeroustimes... he wasnot involved.” Thus, thetrial court concluded
additional evidencethat “ he offered to take apolygraph, which has already beenruled [inadmissible],”
was cumulative and not required.

Rule 106 requires the complete statement to be admitted when “fairness’ so dictates. The
determination asto what “fairness’ requiresisleft to the discretion of thetrial judge. N. Cohenet al.,
Tennessee Law of Evidence 8 106.1. (3d ed. 1995). Thus, wewill not disturb thetrial court’ sruling
absent an abuse of discretion.

In asimilar case in which the defendant sought to introduce his entire statement, this court
concluded that a defendant’s willingness to take a polygraph test was irrelevant and inadmissible.
Adkins, 710 SW.2d at 528-529. We further condude that “fairness’ did not dictate the admission of
thisevidence in view of defendant’ s statement. Thetrial court did not abuse its discretion in denying
introduction of this evidence.

HEINOUS, ATROCIOUS OR CRUEL AGGRAVATING CIRCUMSTANCE

Next, defendant contends the heinous, atrocious or cruel aggravating circumstance is
unconstitutional asappliedin hiscase. The applicable gatute defined the aggravating circumstance as
follows: “[t]hemurder was especially heinous, atrocious, or cruel inthat it involved torture or depravity
of mind.” Tenn. Code Ann. § 39-2404(i)(5) (Supp. 1981).> The Tennessee Supreme Court
subsequently adopted certain definitions of thesetermsto be utilized infuture cases. Statev. Williams
690 SW.2d 517, 529-30 (Tenn. 1985). Thesedefinitionswere utilized at the resentencing hearing, and
defendant contends such instructions were an ex post facto violation.

The pre-1989 version of this aggravating circumstance has repeatedly been found to be

2 Attrial the defendant’ s statement to the Assistant District Attorney wasread into therecord.
In accordance with the trial court’s prior ruling denying the admission of defendant’s polygraph
results, portions of the staement dealing with defendant’s offer to take a polygraph exam were
redacted.

*The statute was subsequently amended so that it presently provides: “[t|he murder was
especially heinous, atrocious or cruel in that it involved torture or serious physical abuse beyond that
necessary to produce death.” Tenn. Code Ann. 8 39-13-204(i)(5) (Supp.1999).
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constitutional by the Tennessee Supreme Court. State v. Middlebrooks, 995 S.W.2d 550, 556 (Tenn.
1999); State v. Blanton, 975 SW.2d 269, 280 (Tenn. 1998). Use of the Williams definitions in
conjunction with this aggravating circumstance has been specifically approved. Middlebrooks, 995
SW.2d at 556. Defendant’ s argument that our Supreme Court’ s rulings are inconsistent with United
States Supreme Court’ s decisions has been rejected by the Tennessee Supreme Court. Id. at 557. We
further note that defendant’s argument was rejected in the post-conviction appeal. Hartman, 896
S.W.2d at 106.

We further conclude there is no ex post facto violation. The jury was properly instructed in
accordancewith the aggravating circumstancein existence at the time of the commission of the crime.
Thetria court simply added definitions suggested by Williams. In fact, the Tennessee Supreme Court
in the post-conviction appeal remanded to the trial court with specific instructions to “adhere to the
Williams holding if its instructions at resentencing include information regarding this aggravator.”
Hartman, 896 S.W.2d at 106.

Defendant also contends it isimpossible to determine whether the jurors unanimously agreed
upon whether the murder was heinous, atrocious or cruel since these el ements are in the digunctive
form. This is one aggravating circumstance, and there is no requirement that the jury specify any
particular prong. See generally Statev. Lemacks, 996 SW.2d 166, 171 (Tenn. 1999); State v. David
M. Keen, C.C.A. No. 02C01-9709-CR-00365, Shelby County (Tenn. Crim. App. filed February 10,
1999, at Jackson). Thisissueiswithout merit.

SUFFICIENCY OFEVIDENCE RELATING TO AGGRAVATING CIRCUMSTANCES

Defendant contends the evidence was insufficient to support the jury’s findings of the
aggravating circumstances. I n determining whether the evidenceis suffident tosupport the application
of aggravating circumstances, we must view the evidence in alight most favorable to the state. See
State v. Neshit, 978 S.W.2d 872, 886 (Tenn. 1998); Williams, 690 SW.2d at 530. We conclude the
evidence is sufficient to support each aggravating circumstance

A. Heinous, Atrocious or Cruel

The evidence indicates the sixteen-year-old victim left her car and got in the patrol car where
shewasdriven by the defendant several milesto aremote area off the highway. She wasunmercifully
beaten, having been hit in the mouth with sufficient force to break three tegth. She was bludgeoned
three times in the head, with one massive blow caving in her skull. Her jeans had been cut from the
waist down theright pant leg; her panties were cut consistently with the cut onher jeans; asmall hole
was cut in the crotch of her panties; and all cuts appeared to have been made with abladedinstrument,
like aknife. Evidence further indicated that the victim had been tied between two trees. She was | eft
in the remote area with her remains to be scavenged by wild animals.

We conclude there was more than sufficient evidence for the jury to find the murder was (1)
“especialy heinous,” since it was grossly wicked and reprehensible; (2) “atrocious,” since it was
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monstrous aswell as extremdy evil and auel; (3) “crud,” since the defendant’ s actswere intended to
inflict severe pain and suffering; (4) involved “torture,” since thejury could reasonably infer that the
defendant inflicted severe physical and mental pain upon the victim while she was conscious; and (5)
involved “depravity of mind,” since the acts of the defendant wereindeed wicked and perverse. See
Williams, 690 S.W.2d at 529 (defining these five terms in a manner consistent with our analysis).

B. Avoiding Arrest or Prosecution

The victim was taken by the defendant from the location of her car toaremote area. Although
we do not know the ciraumstances of how defendant got he into the patrol car, shewas ultimately held
against her will. Indeed, the defendant stands convicted of murder in perpetration of kidnapping. She
would have been able to identify the defendant and report the kidnapping as well as his unlawful
conduct relating to his use of the patrol car.

In order to establish this aggravating circumstance, the state need prove only that avoidance of
prosecution or arrest was “one”’ of the purposes motivating thekilling. Statev. Pike, 978 S.W.2d 904,
918 (Tenn. 1998); State v. Bush, 942 S.W.2d 489, 504 (Tenn. 1997). Viewing the evidencein alight
most favorable to the state, the jury could reasonably infer that one purpose of the murder was to
prevent the victim from identifying him as the person engaged in unlawful activities prior to the
homicide itself. Accordingly, thisissue iswithout merit.

C. Lawful Custody

The defendant was serving a sentence at the Dickson County jail. Heaccompanied a deputy
sheriff, performed work, and was ordered to drive the patrol car back to thejail. Instead, thedefendant
remained at large for several hours during which time he committed this offense.

In the post-conviction appeal the Tennessee Supreme Court concluded that the defendant “was
in the constructive custody of the Dickson County Sheriff’s Depatment at the time the victim
disappeared. The meaning of this circumstanceand its applicationto the proof presentedin this case
iscertain.” Hartman, 896 S\W.2d at 104. The evidence was sufficient for the jury to reach the same
conclusion at the resentencing hearing.

PROSECUTORIAL MISCONDUCT

Defendant contends the state made several improper remarks during closing argument.
Specifically, defendant attacks the prosecutor’s references to (1) the circumstances surrounding
defendant’ s trusty status at the Dickson County jail; (2) defendant’s pretrid statement to Assistant
District Attorney Atkinsasa*confession;” (3) the kidnapping of thevictim; (4) the prosecutor’ sfamily
status; (5) the defendant as a*“ predator;” and (6) the need to protect society.

Firstly, we note there was no contemporaneous objection to any of these arguments.
Accordingly, theissueiswaived. Tenn. R. App. P.36(a); State v. Keen, 926 S.\W.2d 727, 736 (Tenn.
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1994). Nevertheless, we will address these arguments.

Closing argument is subject to the trial court’s sound discretion. Middlebrooks, 995 S.W.2d
at 557. Counsel should be permitted wide latitudein arguing the case tothejury. Statev. Bigbee, 885
S.W.2d 797,809 (Tenn. 1994). Argument should betempered, based upon evidenceintroduced during
trial, relevant to the issues being tried, and not otherwise improper. Keen, 926 SW.2d at 736.

A. Referenceto Trusty Status

Defendant complains of the prosecutor’s (1) reference to the defendant as a trusty at the
Dickson County jail whowasgiven that statusfor the purpose of working for the sheriff and others; (2)
referenceto defendant’ sdomestic altercation with hiswife; and (3) referenceto thedefendant receiving
unequal treatment at the jail. In the context of the argument, we find no entitlement to relief. The
essence of the argument wasto explain how the defendant, as an inmate, was able to secure possession
of the patrol car. Thereferenceto the domestic altercation was brief andwasin an effort to explain the
inappropriate action of the Dickson County Sheriff’s Depatment in allowing defendant his status.
These arguments do not entitle defendant to relief.

B. Reference to Confession

Defendant contendsthe prosecutor improperly characterized his pretrial statement to Assistant
District Attorney General Atkinsasa* confession.” The characterization wasinaccurate; however, the
prosecutor went on to argue that “what you know is more damning to him than any confession you
could find.” Defendant was not prejudiced by this argument.

C. Reference to Kidnapping

Defendant contends the state improperly referred to the kidnapping of the victim since the
Tennessee Supreme Court in the post-conviction appeal hdd the state could nat utilizefelony murder
in perpetration of kidnapping as an aggravating circumstance. Hartman, 896 S.W.2d at 103. The court
held only that felony murder based upon kidnapping could not be used as an aggravating circumstance
sinceit duplicated an element of felony murder used for the conviction. SeeMiddlebrooks, 840 S.W.2d
at 346. The ruling in no way implies that the state could not refer to the kidnapping of the victim.
Felony murder in perpetration of kidnapping was, after all, the conviction offense. Thisissueiswithout
merit.

D. Personal References

Defendant attacksthe prosecutor’ sreferencein final argumentto hisown statusasafather. The
prosecutor made the reference in explanation of how teenage females are protective of their
automobiles, which explainswhy the victim parked her car initslocaion in the parkinglot. We agree
the reference was improper; however, we are satisfied the reference had no effect on the verdict.
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E. Predator Reference

Defendant contests the prosecutor’ s reference to him as*a predator, it's like a lion waiting at
awater holefor ahelplessvictim. And he’ ssittinginapatrol car, and he' swaitingonher.” Generdly,
name-calling in final argument is inappropriate. State v. Bates, 804 S.W.2d 868, 881 (Tenn. 1991)
(finding the prosecutor’ sreference to the defendant asa“rabid dog” and other objectionablereferences
to be harmless errar). The prosecutor’s reference in this case, when taken in context, was not
prejudicial to the defendant.

F. Genera Deterrence

Defendant next complains of the prosecutor’ s personal referenceto his Army experience and
the need to have protection against enemiesin the samefashion that jurors need to protect society. Any
final argument based upon general deterrenceisinappropriate & acapital sentencing hearing. Statev.
Irick, 762 SW.2d 121, 131 (Tenn. 1988). The argument was improper.

In determining whether the argument creates reversible error, we must consider (1) the
guestioned conduct in light of thefactsand circumstancesof the case; (2) curative measuresundertaken
by the court or prosecution; (3) the intent of the prosecutor; (4) the cumulative effect of improper
conduct; and (5) therelative strength and weakness of the case. Statev. Nesbit, 978 SW.2d 872, 894
(Tenn. 1998). Viewingthequestioned argument inlight of thesefivefactors, we conclude theargument
did not affect the verdict to the prejudice of the defendant.

JURY INSTRUCTION —REASONABL E DOUBT

Defendant contends the “reasonable doubt” jury instruction containing “mora certainty”
language was improper. This contention has been rejected by our courts. State v. Hall, 976 S.\W.2d
121, 159 (Tenn. 1998) (Appendix); Carter v. State, 958 S.W.2d 620, 626 (Tenn. 1997).

JURY INSTRUCTION —MITIGATING CIRCUMSTANCES

Defendant contends thetrial court erred in refusing to instruct the jury on several specific non-
statutory mitigating circumstances. Thetrial court denied several requests which summarized various
withesses' testimony as “residual doubt” evidence. Rather than granting these requests, thetrial court
gave a general instruction. The general instruction authorized the jury to consider “[a]ny residual or
lingering doubts you may have about Mr. Hartman's participation in the commission of the offense.
Residual doubt means doubt somewhere between reasonable doubt, as defined herein, and absolute
certainty of guilt.” The tria court also instructed the jury that they could consider “[a]ny other
mitigating factor which is raised by the evidence produced by either the prosecution or defense
throughout the entire sentencing hearing.” The court further instructed the jury that no distinction was
to be made between specific mitigating circumstances charged and the “catch-al” mitigating
circumstances.
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Sincethe offense was committed prior to November 1, 1989, there wasno requirement that the
trial court charge specific non-statutory mitigating circumstances. State v. Smith, 993 S.W.2d 6, 32
(Tenn. 1999) (Appendix); Hartman, 703 S.W.2d at 118. Regardless, thetria judgedidinstruct onthree
specific non-statutory mitigating circumstances in additionto the “cach-all” instruction. We further
concludethetrial court did not err in giving ageneral instruction regarding “residual doubt” testimony
rather than the gecific instructions requested by defendant. This issue is without merit.

JUROR MISCONDUCT

A. Factual Background

Thejury was selected on aFriday, not sworn, and, by agreement, was not sequestered over the
weekend. However, the jury was given detailed instructions concerning their conduct, including an
instruction not to allow any person to discussthe case with them. On thefollowing Monday, thejudge
asked thejurorsif any person had talkedto them about the case* beforeyou could tell them to bequiet.”
No juror responded; the jury was sworn; and the trial proceeded.

Subsequent to trial defense counsd discovered that juror Eddie Card had a conversation with
Don Smith, the husband of witness Betty Smith, after jury selection and prior to the start of trial.
Defendant’ sinvestigator testified at the motion for new trial that heinterviewed juror Card. Card knew
nothing about thefactsof thecase prior to jury selection since he had rel ocated in Tennessee subsequent
to the commission of the offense. Theinvestigator testified that the juror admitted seeang Don Smith
on the Saturday after jury selection; he advised Smith that he was on a sequestered jury; Smith
responded that his wife was involved in the case; and the matter was not discussed further. The
investigator further testified that he spoke with other jurors“to seeif anybody was awarethat Mr. Card
had been afriend of the Smiths or if he had made any comments to them.” The investigator did not
testify that Card made such comments to other members of the jury.

Theaffidavit of juror Card wasfiled. Theaffidavitindicated that thejuror played pool withDon
Smith on that Saturday; hetold Smith he was on asequestered jury; Smith responded that hiswife and
daughter had been stopped by the defendant; the juror advised Smith that hecould not discussthe case;
and no further conversation took place. The affidavit further indicated that the juror knew nothing
about the case prior to the resentencing hearing since he had relocated in Tennessee after the crime.
Theaffidavit of TBI Agent Anthony Clark indicated heinterviewed juror Card and was given the same
information as Card set forth in his affidavit.

Thetrial court denied relief. Specificaly, thetrial court found no evidence of bias on the part

of the juror, nor a failure of the juror to obey the court’s admonitions. The court concluded the
defendant was not deprived of afair trial.

B. Analysis

If ajuror has been exposed to extraneous prejudicial information, there arises a rebuttable

-16-



presumption of prejudice with the burden shifting to the prosecution to explain the condud or to
demonstrateits harmlessness. Statev. Parchman, 973 SW.2d 607, 612 (Tenn. Crim. App. 1997). We
conclude the information imparted to juror Card was extraneous information sufficient to shift the
burden to the state to demonstrate its harmlessness. See State v. Blackwell, 664 S.W.2d 686, 688-89
(Tenn. 1984). Furthermore, the failureof juror Card to disclose the conversation with Smith when the
jury was asked by thetrial court if anyone had talked to them about the case creates apresumption of
prejudice. Statev. Akins, 867 S.W.2d 350, 355-56 (Tenn. Crim. App. 1993). Thus, we must determine
whether the state has carried its burden in showing the harmlessness of this contact.

The nature of the extraneous information was that Mrs. Smith and her daughter were stopped
by the defendant. Both Mrs. Smith and the daughter testified at trial to thisfact. Most importantly, the
testimony of Mrs. Smith and her daughter was undisputed. Defendant’ s action in stopping them was
conceded in final argument. We conclude the state has met its burden of establishing no prejudice as
aresult of juror Card’s receipt of the extraneous information.

CUMULATIVE EFFECT OF ERRORS

Defendant contends the cumulative effect of errors necessitates a new trial. See State v.
McCary, 922 SW.2d 511, 515 (Tenn. 1996). Our review of therecord revealsno errorsthat prejudiced
the defendant.

FUNDAMENTAL RIGHT TOLIFE

Defendant contends the deah penalty unconstitutionally infringes upon his fundamental right
tolife. Thisargument has been rejected by our courts. See Statev. Mann, 959 S.\W.2d 503, 536 (Tenn.
1997) (Appendix); State v. Bush, 942 S.W.2d 489, 523 (Tenn. 1997) (Appendix).

DEATH ROW

Defendant contends hisstay on death row since 1983 rendershisdeath penalty cruel and unusual
punishment, especially since the death penalty imposed at the first trial was vacated. He relies upon
memorandain certiorari denialsin Elledge v. Florida, 525 U.S. 944, 119 S.Ct. 366, 142 L .Ed.2d 303
(1998), and Lackey v. Texas, 514 U.S. 1054, 115 S.Ct. 1421, 131 L.Ed.2d 304 (1995). Finding no
authority supporting defendant’ s contention, we conclude the issue is without merit.

CONSTITUTIONALITY OF DEATH PENALTY STATUTES

Defendant contendsthe deah penalty statutesin Tennesseeareunconstitutional. Constitutional
attacks upon Tennessee's death penalty statutes have consistently been denied. See Statev. Cazes, 875
S.W.2d 253, 268-69 (Tenn. 1994); State v. Smith, 857 SW.2d 1, 16-17, 23 (Tenn. 1993); State v.
Howell, 868 S.W.2d 238, 258 (Tenn. 1993); State v. Black, 815 S.W.2d 166, 185, 187 (Tenn. 1991);
Statev. Boyd, 797 S.W.2d 589, 596 (Tenn. 1990); State v. Melson, 638 S.W.2d 342, 366, 368 (Tenn.
1982); State v. Groseclose, 615 SW.2d 142, 150 (Tenn. 1981). Thisissueiswithout merit.
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PROPORTIONALITY REVIEW

A comparative proportionality review must be undertaken in capital cases pursuant to
Tenn.Code Ann. § 39-13-206(c)(1)(D) (1997). In conducting a comparative proportionality review,
there is a presumption that the sentence of death is proportionate to the crime of first degree murder.
State v. Hall, 958 SW.2d 679, 699 (Tenn.1997). The nature of thecrime and the defendant must be
compared with the crimes and defendants in other cases in which the death penalty has been sought.
State v. Middlebrooks, 995 S.W.2d 550, 561 (Tenn. 1999). This analysis seeks to identify aberrant
sentences by determining whether the death penalty in a given case is "disproportionate to the
punishment imposed on others convicted of the same crime.” State v. Bland, 958 SW.2d 651, 662
(Tenn.1997) (quoting Pulley v. Harris, 465 U.S. 37, 42-43, 104 S.Ct. 871, 875, 79 L.Ed.2d 29 (1984)).

In comparing similar cases, we consider such factorsas(1) the means of death; (2) the manner
of death; (3) the motivation for the killing; (4) the place of death; (5) the similarity of the vidims
circumstances including age, physical and mental conditions, and the victims' treatment during the
killing; (6) the absenceor presence of premeditation; (7) the absenceor presence of provocation; (8)
the absence or presence of justification; and (9) the injury to and effects on nondecedent victims.
Bland, 958 SW.2d at 667.

In comparing defendants, we consider: (1) the defendant's prior criminal record or prior
crimina activity; (2) the defendant's age, race, and gender; (3) the defendant's mental, emotional or
physical condition; (4) the defendant's involvement or role in the murder; (5) the defendant's
cooperation with authorities; (6) the defendant's remorse; (7) the defendant's knowledge of
helplessness of victim(s); and (8) the defendant's capacity for rehabilitation. 1d.

The factsand circumstances in this case have been detailed above. At the time of the murder,
the twenty-three-year-old white male defendant was an inmate in the Dickson County jail. He was
serving timefor aburglary conviction. Thefemalevictim was asixteen-year-old high school student.
While on hisway back to thejail from awork detail, defendant absconded with a sheriff’s patrol car
and proceeded to use the patrol car to pull over other vehicles, including the vehicle belonging to the
victim. Thevictim’ sremainswerefoundinthewoodsinaremotearea. Theexpert testimony revealed
that the victim was savagely beaten and suffered several blowsto the head. Thejury could further infer
that the victim had been tied to two trees. The defendant denied any involvement in the crime. The
jury found three aggravating circumstances: that the murder was especially heinous, atrocious or cruel;
that the defendant wasin lawful custody at the time of the murder; and that the murder was committed
to avoid arrest or prosecution.

While no two cases are identical, considering the factors outlined above, we believe the
following caseswhere the death penalty wasimposed contain similar characteristicsto the present one:

In State v. House, 743 S.\W.2d 141 (Tenn. 1987), the white male defendant apparently

lured the femal e victim, who wasin her lae twenties, out of her house by telling her that
her husband had been involved ina car wreck. The victim’s body was found the next
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day inawooded area off theside of theroad. Thevictim died asaresult of blowsto her
head, and was possibly strangled. The defendant denied any involvement in the crime.
The jury found three aggravating circumstances, including the murder was egecially
heinous, atrocious or cruel.

In State v. Kennath Artez Henderson, W1998-00342-CCA-R3-DD, Fayette County
(Tenn. Crim. App. filed June 15, 1999, at Jackson), the defendant was an inmate inthe
FayetteCounty jail. Oneof the sheriff’ sdeputiestransported the defendant and another
inmate to alocal dentist for a scheduled appointment. During the visit, the defendant
attempted an escapein which he shot and killed the deputy. The defendant wastwenty-
four years old. The defendant pled guilty and waived a jury determination of his
sentence. The court found the existence of four aggravating circumstances, including
the defendant wasinlawful custody and that the murder was committed to avoid arrest
or prosecution.

In State v. Alley, 776 SW.2d 506 (Tenn. 1989), the thirty-year-old male defendant
kidnapped, raped and murdered the nineteen-year-old female victim. The victim was
jogging near anaval base when she waskidnapped by the defendant. Thevictim’'sbody
wasfound on the side of theroad in thewoods. She had sustained massive blowsto her
head. The defendant was sentenced to death based upon the finding of two aggravating
circumstances, including the murder was especially heinous, atrodous or cruel.

In State v. Bates, 804 S.W.2d 868 (Tenn. 1991), the defendant, who escaped from jal
whileserving timefor aburglary conviction, kidnapped ayoung femalejogger in order
to steal her car. He walked her into the woods where he tied her to atree and shot her
in the head. The defendant was sentenced to death based on three aggravating
circumstances, including the murder was committed to avoid arrest or prosecution.

In State v. Barber, 753 S.W.2d 659 (Tenn. 1988), the twenty-nine-year old defendant
burglarized the home of the elderly victim, whowas struck inthe head at | east fivetimes
with a blunt instrument. The jury found that the murder was especialy heinous
atrocious or cruel.

In State v. John Michael Bane, W1997-02158-CCA-R3-DD, Shelby County (Tenn.
Crim. App. filed January 24, 2000, at Jackson), during arobbery, the young defendant
severely beat the elderly victim about the face and head and thenstrangled and drowned
him. Thejury found two aggravating drcumstances: themurder wasespecially heinous
atrocious or cruel and the murder was committed to avoid arrest or prosecution.

In Statev. McNish, 727 SW.2d 490 (Tenn. 1987), the thirty-year-old defendant beat an
elderly victim to death by repeated blows to the head. The jury found one aggravating
circumstance, that the murder was especially heinous, atrocious or cruel.
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We are convinced that the result in this case was neither disproportionate nor aberrant or
arbitrary. Moreover, having thoroughly reviewed the record in this case, we conclude the evidence

supports the jury’s finding that the aggravating factors outweigh the mitigating evidence that was
introduced on defendant’ s behalf.

CONCLUSION

Based upon our examination of the entire record, we conclude the sentence of death was not
imposed in an arbitrary fashion, and the evidence supports the jury’ s imposition of the death pend ty.
Accordingly, we affirm the sentence of desth.
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