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OPINION ON REMAND

The Tennessee Supreme Court has remanded this case to give us
the opportunity to review and reconsider our previous opinion in light of the

Supreme Court's opinion in State v. Lemacks, 996 S.W.2d 166 (Tenn. 1999).

This case involves an appeal from a DUI conviction in which there was
some factual dispute as to whether the Defendant was driving the vehicle or one
of his “passengers” was driving the Defendant's vehicle. In addition to jury
instructions for DUI based upon the theory that the Defendant was the driver of
the vehicle, the State asked for and received a jury instruction on criminal
responsibility for the conduct of another, based on the theory thatthe “passenger”
was the driver. In our prior opinionin this case,' we concluded thatthe trial judge
erred by charging the jury concerning both theories of guilt without clearly
communicating to the jury the need for a unanimous verdict on the facts.

However, we concluded that the error was harmless.

In Lemacks, a DUI case with similar facts and a similar jury unanimity
issue, the supreme court held that the general verdict satisfied the Defendant's
right to a unanimous jury and stated that “the right of jury unanimity has never
required more than a general verdictin cases where only one offense is atissue
based upon a single criminal occurrence.” 996 S.W.2d at 171. “In such cases,
as here, where the State seeks to prove one crime arising from one event, we
may presume that the jury's general verdict was unanimous.” Id. The court
concludedthat the general verdict of guilt satisfied the jury unanimity requirement
even though the jury was instructed that it could find guilt based on either one of

the two factual theories. 1d. at 173.

State v. Gary Prude, No. 02C01-9711-CR-00425, 1998 WL 467096 (Tenn. Crim. App.,
Jackson, Aug. 12, 1998).
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Havingreconsideredour previous opinionin light of Lemacks, asinstructed
by our supreme court,we now conclude thatthe trial judge did not err by charging
the jury concerning both theories of guilt without clearly com municating to the jury
the need for a unanimous verdict on the facts. In our previous opinion in this
case, however, we also concluded that the trial judge's error was harmless
beyond a reasonable doubt, and we thus affirmed the judgment of the trial court.
It now appears that we erred in finding that the trial court erred. Because we
found the trial court's error harmless, however, we conclude that our error was

also harmless, and we again affirm the judgment of the trial court.

DAVID H. WELLES, JUDGE

CONCUR:

JOE G. RILEY, JUDGE
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PAUL G. SUMMERS, JUDGE




