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AFFI RVED, AS MODI FI ED RUSSELL, SP. J.

Thi s appeal in a workers' conpensati on case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance wi th Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

The plaintiff, Bonnie Mae Dos Knutson, worked for the Doll ar
General corporation for about ten years. Her position at the tine

of her injuries was that of store manager.

On April 14, 1995, while helping to unload a truck, she
tw sted her body to her left and felt her neck pop. She reported
the injury, was treated by Dr. Noel R Dom nquez, MD., and

returned to work.

Six weeks later, on My 24, 1995, while again unloading a
truck, she was struck in the back by a falling box or boxes. Upon
seeking treatnent again by Dr. Dom nguez, he referred her to Dr.

John Mclnnis, a neurologist, who treated her.

Dr. Mclnnis diagnosed her injuries as cervical and |unbar
strains. He assessed a 2 1/2% permanent partial anatom cal
I npairment for each of the separate injuries; and inposed

permanent restrictions against her lifting over 30 pounds, or



lifting over five pounds above shoul der height. He cleared her to
return to light work on August 3, 1995; and to regular duty on
Sept enber 18, 1995. She never returned to work after the second
injury.

The trial court had the benefit of the deposition testinonies
of Dr. Waylon Brooks, D.C; Dr. Robert Barnett, MD., who did a
disability evaluation at the request of plaintiff's counsel; and
Dr. Kurt Berger, MD., a radiologist who exanm ned the three
MR 1.s and X-rays generated by the treating doctors. Dr. Barnett
opined that the plaintiff suffered a total of 20% whole body
anatom cal inpairnent, Dr. Brooks 31% and Dr. Berger negated any
di sc herniation or evidence of skeletal changes between MR I.s

taken before and after the subject accidents.

The trial court judged that the plaintiff suffered a 35%
permanent partial vocational disability from each of the

accidents, for a total of 70%to the body as a whole.

The appellant contends that these injuries are not
conpensabl e because in its view the pain was not the result of
identifiable newinjuries. Dr. MlInnis, the approved speciali st
who treated the plaintiff, confirned a cervical sprain and a
| umbar sprain. These were not confirmed or subject to
confirmation by the MRI1.s; but they were diagnosed and
satisfactorily proved. This issue raised by the defendant is

W thout nerit.

The central issue is the appropriate vocational disability
rating. W review the record de novo, acconpanied by a

presunption of correctness of the findings below wunless the



preponder ance of the evidence is otherwse, T.C A Sec. 50-6-225
(e)(2)(1991). This standard of review requires this court to
wei gh in depth the factual findings and concl usions of the trial

court. Hunphrey v. David Wtherspoon, Inc., 734 S.W 2d 315

(Tenn. 1987).

Where the nedi cal evidence is presented by deposition, as it
was in this case, no presunption acconpanies the trial court's

eval uation of that evidence. Landers v. Fireman's Fund Ins. Co.,

775 S.W 2d 355, 356 (Tenn. 1989).

We have carefully reviewed all of the evidence. W concl ude
that Dr. MlInnnis' diagnosis of a cervical strain and a | unbar
strain are supported by the greater wei ght of the evidence. There
was no convincing proof of disc herniation nor bul ge i npi ngenent.
The plaintiff had a pre-existing straightening of her cervica

| ordotic curve, and a prior neck injury.

Whet her she was termnated by the defendant or not was
disputed. It is undisputed that she did not return to her prior
job. She could not have done the occasional heavy lifting that
she had done previously. Her strain injuries never fully
resol ved, and she had degenerative di sc di sease conmon to her age.

We hold that the cap of 2.5 tines the anatonical inpairnment does

not apply.

W affirmthe trial judge's award of 35% permanent partia
vocational disability to the |unbar spine (body as a whole), but
we reduce to 15%t he permanent partial vocational disability based

upon the cervical sprain. This results in a nodification of the



trial court's judgment from 70% vocati onal whol e body disability
to 50%of the body as whole. Plaintiff's own expert, Dr. Barnett,
on July 1, 1996, found no evi dence of spasmto the neck. He based
his inpairment to the neck upon the straightening of the lordotic
curve. O her proof established that this was pre-existing. She

| ost no work imedi ately after the neck injury.

The judgnment of the trial court is affirned, as so nodified.

Costs on appeal are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

FRANK F. DROWOTA, |11
ASSCCl ATE JUSTI CE

JOHN K. BYERS, SEN OR JUDGE
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