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Thisworkers' compensation appeal hasbeen referredto the Special
Workers Compensation Appeal sPanel of the Supreme Court in accordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusions of law. In thisclaim for death benefits, the claimants
contend the evidence preponderates against thetrial court's findings that the
decedent was an independent contractor and that the defendant, Leamon, was

not a statutory employer.

At the conclusion of the trial, the chancdlor made the following
findings and conclusions

"The issue in this case is whether Mr. Stephens, Mr.
Raymond Stephens, was an employee or independent contractor. In
resolving that issue, the Court has placed primary reliance upon the
testimony of KimRay, Leon Evansand WilliamL evon Stephens, because
those are the witnesses who were most intimately involved in the work
that was performed by Raymond Stephens

"[t's undisputed, based on the testimony of these witnesses
that Mr. Raymond Stephens did perform services for Conditionaire
Company. In particular, he installed duct work for heating and ar
systems. He would perform that work in accordance with plans and
specifications that were provided by Conditionaire.

"He was not directly supervised in the performance of his
work. There was no one on adaily basis, or even an hourly basis, who
reviewed hiswork or the method in which hedid hiswork. Thework that
he did was reviewed from time to time and, upon completion of the
assigned work, was reviewed by Mr. Kim Ray and by Mr. Leon Evanson
behalf of Conditionaire. The purpose of that review was to ensure that
the work complied with the plans and specifications and with the
applicable codes.

"Mr. Stephenswasat timesprovided withtimeframeswithin
which the work was to be done, but he was not given a specific time to
report to work each day and a specific time to terminate work each day.
He was not directed as to when he could eat or when he could take
breaks. Primarily, he provided his own tools; however he did from time

to time use ladders and a vacuum cleaner that were provided by
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Conditionaire.

"He provided his own transportation to and fromwork that
wasto be performed. He did on at |east oneoccasion take on work from
another company. The testimony was that he went to see Mr. Ray and
told Mr. Ray that he had an opportunity to perform another job for
Southern Mechanical at the Cracker Barrel Restaurant, if Mr. Ray didn't
have work for himto do at that time; and hein fact did take onthat other
job.

"It is apparent from the testimony of Mr. Ray that Mr.
Stephens at all times wanted to maintain a good rdationship with
Conditionaire and hedid not want to do anything that would jeopardize
his ability to do work for Conditionaire.

"Theevidence al soestablishesthat Raymond Stephensfrom
timeto time employed othersto assist him. One of those was hisbrother,
William Levon Stephens. He also employed another man to assist him
on at least one occason.

"The Court isdirected by statute and by caselaw to consider
seven factors in determining whether or not there is an independent
contractor relationship or an employeg’employer relationship.

"The first factor is the right to control the conduct of the
work. Withregard to thatfactor it's pretty clearthat Mr. Stephenshad the
right to control the conduct of thework. The only control exercised by
Conditionaire was over the final product.

"Thesecond factor istheright of termination. Conditionaire
could terminate Mr. Sephens at any time because he was paid on a per
run basis. He was not hired to perform a specific job to completion of
that particular job. He billed by and was paid by the number of runs he
compl eted.

"Thethird factor isthemethod of payment. And the Court
noted he was not paid by the hour. He was paid by the run.

"Thefourth factor isthefreedom to select and hire hel pers.
Inthisregard Mr. Stephenswas apparently freeto select and hire helpers.
Theonly control that Conditionaire had, asthe Court has noted, was over

the final product.



"The fifth factor is furnishing of tools and equipment.
Primarily, Mr. Stephens furnished his own tools and equipment, but in
two instances Conditionaire furnished equipment: the ladder and the
vacuum cleaner. On one other occasion, Mr. Stephens did some
fabrication work in the plant of Conditionaire in doing that work.

"Thesixth factor isthe self-scheduling of work hours. And
herewe seethat Mr. Stephens, withincertain parameters, wasableto self-
schedule hiswork hours.

"The seventh factor is bang free to render servicesto other
entities. And thereisevidencethat hewasfreeto render serviceto other
entitiesaslong asit did not interfere with the completion of thework he
had been assigned by Conditionaire, withinthetime parametersthat were
assigned.

"Inthe case of Lindsey vs. Smith and Johnson, found at 601

SW.2d 923, the Supreme Court of Tennessee points out that merely
checking the end resultsof the performance of work does not establish an
employer/employeerelationship.

"Inthiscasethereareevidentiary mattersthat wouldindicate
at some points that Mr. Stephens was an employee. There are certainly
elements of evidence that indicate on other factors that he was not an
employee. Thefactorsaregiven no particular weight, and the Court isto
look at thefactorsin light of all the circumstances of any particular case.

"In this particular case, because of thelack of the right to
control the conduct of thework and the scheduling of thework hours, and
because Mr. Stephens did in fact exercise the freedom to select and hire
helpers to help him, the Court concludes that he was in fact an
independent contractor rather than an employee of Conditionaire
Company, Incorporated.

"As to R. C. Leamon, evidence has been submitted that
would arguably establish that hewas a general contractor. Mr. Leamon
was the owner of the property on which the work was being performed
when Mr. Stephens was el ectrocuted.

"In the case of Brown vs. Canterbury Corporation, found at

844 SW.2d 134, the Supreme Court points out that a property owner



can be also a principal contractor.

"In this particular case, the Court findsthat Mr. Leamon, as
the property owner, employed persons to perform servicesfor him, such
astheinstallationof the heat and air system, the installation and repair of
the electrical system, theinstallation and repair of the plumbing system.
Mr. Leamon employed personsto perform those services because he had
no particular knowledge of how those services should be performed
himself. He exercised no control over theentities which worked in those
areas.

"TheCourt findsthat he, unlikethe Canterbury Corporation,
did not exercise any real control over the persons who were employed to
perform work at the premises and therefore he was not a principal or
general contractor.

"In addition, the Court would point out that since Mr.
Stephens was not an employee of Conditionaire or of any other
subcontractor or contractor working on the premises, evenif Mr. Leamon
were considered a principal or general contractor, no liability would be
imposed for the injuries sustained by Mr. Stephensin this case by virtue
of the fact that T.C.A. 50-6-113(a) makes the generd contractor or
principal contractor liable only to the same extent as the immediate
employer.

"In this case there was no immediate employer of Mr.
Stephens. Accordingly, this case is also dismissed as to Mr. Leamon.

Costs will be taxed against the plainti ff."

Appellatereview of thetrial court'sfindingsof factisdenovo upon

the record, accompanied by a presumption of correctness, unless the

preponderance of the evidence is otherwise. Tenn. Code Ann. section 50-6-

225(e)(2). Where, as here, the trial judge has seen and heard the witnesses,

especially if issues of credibility and weight to be given oral testimony are

involved, considerable deference must be accorded those circumstances on
review. Jonesv. Sterling Last Corp., 962 S\W.2d 469 (Tenn. 1998).

An independent contractor, or one who contracts to perform a

service by his own methods and without control or direction by his employer
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except as to the result to be achieved, is not, as a genera rule, a covered
employee. Among the tests for determining whether the work relationship is
that of employer-employee or of independent contractor are (1) right to control
conduct of work, (2) right of termination, (3) method of payment, (4) whether
or not the worker fumishes his own helpers (5) whether or not the worker
furnishes his own tools, (6) self scheduling of working hours and (7) freedom
to render servicesto other entities, but these tests are not absol ute and must not
be applied abstractly. Cromwell Gen Contractors, Inc. v. Lytle 222 Tenn. 633,
439 SW.2d 598 (1969). None of these tests, standing alone, is conclusive.
Curtisv. Hamilton Block Co., 225 Tenn. 275,466 S.W.2d 220 (1971). While

the primary test for determining whether an injured worker is an employee or

independent contractor is "right to control”, it is nat the sole test and each
particular relationship should be carefully examined. Lindsey v. Smith &
Johnson, Inc., 601 S.\W.2d 923 (Tenn. 1980).

Principal - or general - contractorsareliableinbenefitsforinjuries
to the employees of their subcontractors if, at the time of the injury, the
employee is engaged upon the subject matter of the general contract and the
Injury occurs on, in, or aout the premises under the control and management
of the principal contractor. Tenn. Code Ann. section 50-6-113. A business
enterprise which undertakes to act as its own general contractor and contracts
directly with subcontractors for various phases of construction on its own
premises is liable in benefits for injuries to employees of such contractors.
Campbell v. Dick Broadcasting Co., Inc. of Tennessee, 883 S.W.2d 604 (Tenn.
1994).

The panel has carefully studied the record and finds that the
evidencefailsto preponderae agai nst the findings of the chancel l or with respect
to both issues. We further find that the deceased was not an employee of a
subcontractor. The judgment of the trid court is accordingly affirmed. Costs

on appeal are taxed to the plaintiffs-gopellants.

Joe C. Loser, Jr., Special Judge
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CONCUR:

Charles D. Susano, Jr., Special Justice

John K. Byers, Senior Judge
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This case is before the Court upon the entire

record, including the order of referral to the Special
Wor kers' Conpensati on Appeal s Panel, and the Panel's
Menor andum Opi ni on setting forth its findings of fact and
conclusions of |law, which are incorporated herein by
ref erence;

Wher eupon, it appears to the Court that the
Mermor andum Opi ni on of the Panel should be accepted and
approved; and

It is, therefore, ordered that the Panel's
findings of facts and concl usions of |aw are adopted and
affirmed, and the decision of the Panel is nade the Judgnent
of the Court. Costs on appeal are taxed to the plaintiffs-
appel I ants, and surety, John W Johnson, 111 for which
execution may issue if necessary.
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