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AFFI RVED RUSSELL, SP. J.

Thi s appeal in a workers' conpensation case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance with Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

Jerry J. Roberts filed suit on Decenber 7, 1993, seeking
conpensati on benefits for herniated thoracic spine discs at T 8-9
and T 6-7 which he contends were injured on Cctober 30, 1990. On
that date he had fallen froma vehicle hauler a distance of 10 to
12 feet, and was in pain fromhis neck to his buttocks. He was
treated by Dr. Larry Laughlin, an orthopaedic surgeon. Dr.
Laughlin returned the plaintiff to work on February 4, 1991. Al
conpensation benefits due as a result of the known injuries from

that fall were tinely paid.

M. Roberts suffered another fall at work on June 15, 1993,
but did not seek nedical attention. The next nonth, while on a
trip to Ohio, he began to conplain of painin his left arm neck,
shoul der and chest. He sought treatnent by a cardi ol ogi st and was
referred to a neurol ogist. MRl scans were obtained and they
reveal ed that he had two herniated discs of the thoracic spine.
A claimfor conpensation was nmade, grounded upon the contention

that the discs had been herniated by the COctober 30, 1990, fall.



The claim was denied and this suit followed. The Second Injury
Fund was added as a defendant, because the enpl oyee had injured
his low back and legs at work in Kentucky in 1978, and had
received a vocational disability rating of 27.7%to the body as a

whol e.

The trial court recognized the dispositive issue to be
causation, and appreciated the burden which the |aw places upon
t he enpl oyee to prove causati on by a preponderance of the evi dence

by expert testinony. Tindall v. Waring Park Associ ation, 745 S. W

2d 934, 937 (Tenn. 1987); Dorris v. INA Insurance Conpany, 764

SSW 2d 538 (Tenn. 1989). Wei ghing the expert and other
testinony, the court dism ssed the case because in the court's
j udgnent causation for the disc herniations found in 1993 was not
establ i shed by the greater wei ght of the evidence to have been t he

fall in 1990.

W review the judgnment of the trial court de novo upon the

trial court record, acconpanied by a presunption of the
correctness of the judgnent unless the evidence preponderates to
the contrary. T.C A Sec. 50-6-225 (e). That review of factua

findings and conclusions is required to be in depth. Hunphrey v.

David Wtherspoon, Inc., 734 SSW 2d 315 (Tenn. 1997).

Dr. Larry Laughlin is the orthopaedi c surgeon who treated M.
Roberts after his 1990 fall. He testified that M. Roberts
conplaints at that tine did not suggest an injury to the thoracic
spine. He testified that conplaints of pain radiation into the
abdonen or chest area are indication of a thoracic spine injury

and that M. Roberts conplained of no such pains during eight



nont hs of treatnent by Dr. Laughlin. This physician released the
plaintiff to return to work on February 4, 1991, wth no
restrictions. Wen he |last saw M. Roberts on July 9, 1991, the
enpl oyee was not permanently disabl ed. He saw no relationship
between the injuries fromthe 1990 fall for which he treated M.
Roberts and the herni ated discs found in 1993. He opined that the

new probl em could be a result of the degenerative process.

Dr. Richard S. Lisella is a neurol ogi st who sawthe plaintiff
in 1990 upon referral by Dr. Laughlin. None of M. Roberts
synptons at that tinme could be related to the thoracic area
according to Dr. Lisella. He testified to the opinion, to a
reasonabl e degree of nedical certainty, that there was no
rel ati onshi p between the thoracic spine disc problens and t he fal

in 1990.

Dr. Janes P. Anderson, a neurologist, conducted a single
exam nation of the plaintiff on May 18, 1995, at the request of
plaintiff's attorney. He stated that the plaintiff's condition
was, nore probable than not, cased by the 1990 fall. He assigned
a 15% anatom cal inpairnent to the whole body, and said that M.
Roberts is capable of working but should avoid heavy lifting and

truck driving.

Dr. Anthony Maresse, an orthopaedic surgeon practicing in
Indiana and Illinois, treated the plaintiff for a |ow back
condi ti on between 1977 and 1979. He saw M. Roberts on July 24,
1995, regarding his present conplaints. He opined that his
present condition was caused by the 1990 fall, and that he had a

10- 20% anat om cal i npairnent.



The trial judge concluded that the opinions of Drs. Laughlin
and Lisella were not overcone by a preponderance of the expert
medi cal evidence. It is within the discretion of the trial judge
to concl ude that the opinion of certain experts should be accepted
over that of other experts and that it contains the nore probable

expl anat i on. H nson v. Wal-Mart Stores, Inc., 654 SSW 2d 675,

676-77 (Tenn. 1983); Kellerman v. Food Lion, Inc., 929 S W 2d

333, 335 (Tenn. 1996).

Wi | e the presunption of correctness that otherw se attaches
to the trial judge's findings of fact does not attach to the
findings of fact vis a' vis expert nedical testinony presented by

depositions, Hensen v. City of Lawenceburg, 851 S.W 2d 809, 812

(Tenn. 1993), our careful review of that testinony in this case
| eads us to the sane concl usions as expressed by the trial judge

I n his conprehensive findings of fact.

W affirmthe judgnent of the trial court. Costs on appeal

are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

JANI CE M HOLDER, ASSOCI ATE JUSTI CE



WLLIAM H | NMAN, SENI OR JUDCGE
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JERRY J. ROBERTS, }
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Plaintiff/ Appellant }
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VS. } Chancellor
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GEORGE BEELER, individually and }
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DELIVERY, and CIGNA INSURANCE}
COMPANY, and STATE OF TENN. }
SECOND INJURY FUND, } No. 0101-971
}
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JUDGMENT ORDER

Thiscaseisbeforethe Court upontheentirerecord, including theorder

of referral to the Special Workers' Compensation Appeals Panel, and the Panel's

Memor andumOpi nion setting forthitsfindingsof fact and conclusionsof law, which

are incorporated herein by reference.

Whereupon, it appearsto the Court that the Memorandum Opinion of

the Panel should be accepted and approved; and

Itis, therefore, ordered that the Panel'sfindingsof fact and conclusions

of law areadopted and affirmed, and the decision of the Panel is made the judgment

of the Couirt.

Costs will be paid by Plaintiff/Appellant and Surety, for which

execution may issue if necessary.

IT1SSO ORDERED on July 1, 1998.

PER CURIAM




