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AFFI RVED, AS MODI FI ED RUSSELL, SP. J.

Thi s appeal in a workers' conpensati on case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance wi th Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

The plaintiff/appellee enployee, Vicki Sue Heidel, was
working as a janitor for the State of Tennessee at Tennessee
Technol ogi cal University when she sustained a | ow back sprain or
strain while lifting a waste basket on January 31, 1992. Her
wor kers' conpensation claim against the State of Tennessee was
resol ved upon an adj udi cation of a resultant 6% permanent parti al

disability to the body as a whol e.

On January 13, 1993, while working as a cashier in the
bookstore at that sane university she again injured her back by
lifting a heavy sack of books at the check-out counter. Thi s
injury was diagnosed as a ruptured lunmbar disc at L5-S1. A
| am nectony was perforned in April of 1993 by Dr. Bennett
Bl unenkopf, MD., a neurological surgeon. Plaintiff retained a
10% permanent partial anatomcal inpairnent to the body as a
whol e, and concl uded thi s workers' conpensation clai mby receiving
an award before the C ains Comm ssion of Tennessee based upon 25%

permanent partial vocational disability to the body as a whol e.



Dr. Blunmenkopf restricted her fromlifting over 20 pounds;
and advi sed agai nst stooping, bending, lifting, or prolonged
sitting or standing. She was unable to work fromthe injury date
of January 13, 1993 t hrough June 16, 1993. Thereafter, she had to
build up to full tinme work over a protracted period. In tinme the
bookstore operation was taken over by the defendant/appellant,
Bar nes & Nobl e Bookstores, Inc., and she becane their enployee.
She was al |l owed acconmopdati ons such as a chair with padded seat
and back, was permtted to alternately sit and stand and di d not
have to vacuum clean or lift. She testified that there were days
when she woul d have nerve spasnms in her leg or from her back to
her | egs, and "she m ssed a | ot of work”. She had ongoi ng nedi cal
treatment for her <chronic back pain through My of 1994,
| medi atel y preceding a new back injury suffered on or about July

15, 1994.

Dr. Bl unmenkopf diagnosed a recurrent disc herniation at L5-
S1, and again treated it surgically. He opined that as a result
of this injury and resultant surgery that the plaintiff retained
an additional 2% pernmanent partial inpairnment to the body as a
whole in addition to the 10% which resulted from the first
surgery. He testified that she reached maximum nedica
i mprovenent in February of 1995. She was released to return if
t he need arose. She returned in August, 1995, conpl ai ning of pain
in the right leg. Another MR . at that time showed scarring,
but nothing requiring surgery. Physical therapy was prescribed,
as well as nmedicines. Reiterating the restriction that she should
not lift over 20 pounds, he testified that there was no reason

t hat she could not work.



The plaintiff, along wth four other enployees, was
term nated on August 8, 1994. She was given 12 weeks of severance
pay. Her supervisor, Judy Vandever, testified by deposition that
she knew not hi ng of the all eged new back injury of July 1994 t hat
brought on the second surgery. She said that she never asked the
plaintiff to do anything other than operate the cash register.
After leaving this job, plaintiff worked for a brief period on a
production |ine maki ng rubber stanps. She has applied for other

jobs within her capabilities.

Plaintiff's counsel had Dr. David Gaw, MD., to perform an
eval uati on exam nation of the plaintiff, and a review of her
medi cal records. He concurred with the opinion of Dr. Bl unenkopf,
that Ms. Heidel sustains a 10% permanent partial inpairnment from
her 1993 disc herniation and surgery, and an additional 2%
permanent partial inpairnment rating resulting from the second
| unmbar disc surgery. However, he assigned an additional 11%
i npai rment for | oss of range of notion. He was unable to say how
much disability she retained from loss of range of notion

foll owi ng the 1993 surgery.

The trial of this case was unique. The parties stipulated
that the plaintiff has a 50%vocational disability to the body as
a whole. The problemis that counsel for the defendant perceived
this to be the aggregate sumof her disabilities fromall three of
her back injuries, while plaintiff's counsel deened the
stipulation to be that Ms. Heidel sustained a 50% anat om cal and
vocational disability form the third back injury. Wth the

stipulation, the parties asked the court to determ ne:



Whet her defendants are liable for the
totality of plaintiff's present 50% per manent
partial disability to which the parties
sti pul at ed.

The trial court found, as a matter of law, that the
defendants are liable for the entire stipulated 50% pernanent

partial disability.

It is the position of the defendants that they should be
credited with the prior 31% paid for the first two injuries,

| eaving themliable for 19%

When, during the course of the initial hearing and two
subsequent tel ephoni ¢ hearings, the absence of nmutual agreenent as
to t he neani ng of the stipul ati on becane apparent, the trial court
offered the parties a trial on the facts wi thout the stipulation.
This was declined. Under the circunstances, the trial court
proceeded to judgnent. Since 50% permanent partial vocational
disability was found, it is fair to assunme that the trial court

felt bound by the stipulation.

Under the totality of the circunstances, we are of the
opinion that there was no binding stipulation. If the 50%
represented nothing but disability resulting from the third
injury, as the plaintiff contends and had consistently contended,
then the issue submtted to the court was neaningless, as
certainly the plaintiff would have been entitled to fully recover
for the disability generated alone by the third injury. It is
equal | y obvi ous that the defendants would not have stipulated to

a recovery for 50% w thout hope of credit.



The result was that the trial judge was msled into an
acceptance at face value of a stipulation that was never agreed
to. W, therefore, reviewthe result with a viewto determne if
in fact and | aw the judgnent should be affirnmed or nodified. W
have before us the deposition evidence of the necessary w tnesses

to the relevant facts.

Qur review is de novo upon the record of the trial court,

acconpani ed by a presunpti on of correctness of the findings bel ow,
unl ess the preponderance of the evidence is otherw se. T.C A
Sec. 50-6-225 (3)(2)(1991). This standard of reviewrequires this
court to weigh in depth the factual findings and concl usi ons of

the trial court. Hunphrey v. David Wtherspoon, Inc., 734 S.W 2d

315 (Tenn. 1987).

The extent of vocational disability is a question of fact to
be determned fromall of the evidence, including |ay and expert

testinmony. Worthington v. Mddine Mg. Co., 798 S.W 2d 232, 234

(Teen 1990).

A nedi cal expert's rating of anatom cal disability is one of
the relevant factors, but the vocational disability is not
restricted to the precise estinmate of anatom cal disability nade

by a nmedi cal witness. Corcoran v. Foster Auto GMC, Inc., 746 S. W

2d 452, 458 (Tenn. 1988).

When the nedical testinony is presented by deposition, as it
was in this case, this court is able to nake its own i ndependent
assessnment of the nedical proof to determne where the

preponder ance of the evidence |ies. Landers v. Fireman's Fund




Ins. Co., 775 S.W 2d 355, 356 (Tenn. 1987); Henson v. City of

Lawr enceburg, 851 S.W 2d 809, 812 (Tenn. 1993).

We concl ude that Ms. Heidel never recovered fromher initial
| am nectony, for which she was adjudged to be 25% permanently
partially disabled. She was restricted in what she could do and
had chronic back pain. A substantial part of her present
disability has its genesis in the first disc rupture. Her
restrictions now are substantially the same, but wth new

appreci ation of the necessity to abide by them

It is our judgnent that the recurrent disc herniation that is
the basis for this lawsuit has resulted in a 25% new vocati onal
disability to the plaintiff. W reduce the 50%found by the tri al
court to 25% disability to the body as a whole. As so nodified,

the judgnent is affirned.

We overrule the contention that the trial judge should not

have awarded di scretionary costs, and affirmthat award.

Costs on appeal are assessed to the appellants.

WLLIAM S. RUSSELL, SPECI AL JUDGE



CONCUR:

FRANK F. DROWOTA, I11,
ASSOCI ATE JUSTI CE

JOHN K. BYERS, SEN OR JUDGE
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