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AFFI RVED, AS MODI FI ED RUSSELL, SP. J.

Thi s appeal in a workers' conpensation case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance with Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

The appel | ee, Martha Mai Eden, had been working five days for
Western Reserve Products when she fell from a platform and
suffered a mnimally displaced left fibula fracture. Her |eft
foot was placed in a cast and she was taken off fromwork for six
weeks. About two nonths after the initial injury she tw sted her
same ankle on the job, causing a visible fracture at the old
fracture site, and a slight change in the alignnent. Another cast
was fitted. The fracture did not heal properly and surgery was
performed on an out-patient basis, and plates were attached by

SCrews. She returned to work on March 6, 1996.

The enpl oyee only worked twel ve hours a week when she first
returned to work, but this was increased to full tine by May 20,
1996. She suffered occasional swelling in the injured ankle. Her
attendi ng surgeon, Dr. H C. Jao, released her fromtreatnment in
Novenber of 1996, to return as needed. She was termnated in

January of 1997 for absenteeism



The trial judge awarded 20% permanent partial vocational
disability to the body as a whole. Al other benefits had been
paid. The trial judge nade an alternative finding that in the
event that the disability shoul d have been restricted to the left
|l eg that he set that figure at 40% By agreenent of counsel the
judgnent should be for disability to the leg, and the only issue
before this court is the appropriateness of the judgnment of 40%

per manent partial vocational disability to the left |eg.

Dr. Jao testified by deposition that the AMA. Guidelines do

not provided a permanent inpairnment rating for a broken bone, and

he has assi gned no pernmanent i npairnent.

Dr. SSM Smth, an orthopaedic surgeon who exam ned the
enpl oyee's ankle for purposes of evaluation, testified by

deposition that the AAMA. Guidelines do not properly address an

injury of this nature. He opined that based upon his experience
that she had a 2% nedical inpairnent, but that if the plate and
screws were taken out that this inpairnment could dimnish or go
away entirely. He testified that he would not place any

restrictions on her.

Addressing the issue of vocational disability, this is a
guestion of fact to be determned from all of the evidence,

including lay and expert testinony. Wrthington v. ©Mdine Mqg.

Co., 798 S.W 2d 232, 234 (Tenn. 1990).

A nmedi cal expert's rating of anatom cal disability is one of
the relevant factors, but the vocational disability is not

restricted to the precise estimate of anatom cal disability nade



by a nedical witness. Corcoran v. Foster Auto GVMC, Inc., 746 S.W

2d 452, 458 (Tenn. 1988).

When the nedi cal testinony is presented by deposition, as it
was in this case, this court is able to make its own independent
assessnment of the nedical proof to determne where the

preponderance of the evidence |Iies. Hensen v. Gty of

Lawr enceburg, 851 S.W 2d 809, 812 (Tenn. 1993).

We bel i eve that the evidence preponderates agai nst a judgnent
of 40% permanent partial disability to the left |eg. Ms. Eden
wor ked nore than six nmonths full time before she was term nated
for reasons unrelated to her injury. Her anatom cal inpairnent of
2%testified to by Dr. Smith is not enhanced by his statenment that
the renmoval of the surgical hardware from her foot would nost
i kely abate all or nost of her residual disconfort. She has sone
di sconfort that has not as yet been abated by the renoval of the
nmetal plate and crews. W hold that a judgnent of 20% vocati onal
disability to the left leg is supported by a preponderance of the

evi dence, and we nodi fy the judgnent accordingly.

We remand the case for entry of a judgnent in accordance with

t hi s opinion.

Costs on appeal are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE



CONCUR:

JANI CE M HOLDER, ASSOCI ATE JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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