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AFFI RVED RUSSELL, SP. J.

Thi s appeal in a workers' conpensation case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance with Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

This case is before us on an interlocutory appeal. Kevi n
Curtis, then a deputy sheriff for Gundy County and a part-tine
fireman for the city of Tracy City, accidentally shot hinself in
the left hand while cleaning his pistol. He sued both the G undy
County Sheriff's Departnment and Tracy City for worker's
conpensation benefits on the theory that he was injured while
cont enpor aneously working for both. Each defendant noved for
summary judgnent, which relief was denied Tracy Gty but granted
to the G undy County Sheriff's Departnment. A discretionary appeal
fromthe dismssal of the Gundy County Sheriff's Departnent was

gr ant ed.

The sole issue is whether or not there exists a material
i ssue of fact on the question of whether M. Curtis was injured in
the course and scope of his enploynent with the Gundy County
Sheriff's Departnent. The ruling of the trial judge was
predi cated factual ly sol ely upon the contents of the deposition of

the plaintiff, M. Curtis. Accepting that testinony as fact, in



t he absence of any other testinony and/or affidavits concerning
the controlling issue, we affirmthe judgnent of the chancell or
that the subject injury did not occur in the course and scope of
the plaintiff's enploynent by the Gundy County Sheriff's

Depart nent .

M. Curtis had a full-tine position as a deputy sheriff. At
the pertinent tinme his defined duty hours were from 6:00 p. m
until 6:00 a.m He ended his last pre-accident shift at 6:00
a.m on Septenber 14, 1994, which was a Wednesday. The foll ow ng
day was his schedul ed day off. He was actually not to report to
work until the follow ng Sunday. Plaintiff contends that when he

was not on duty that he was subject to being called to duty.

For about two nonths prior to Septenber 15, 1994, the date of
this accidental injury, M. Curtis was also enrolled as a
firefighter with the Tracy Cty Volunteer Fire Departnent, which
organi zation provided himw th a pager. At about 11:15 p.m on
Septenber 15 he was paged to report for firefighter duty to the
fire hall inthe Tracy Gty municipal building. Upon reporting he
was told that there was a structure fire in the neighboring
community of Monteagle, and his group was standing by to respond
should there be another fire there. The fire chief and about
eight firefighters were present. The fire chief was cleaning his
handgun. The plaintiff did likewse. After finishing and re-
| oading, the pistol was fired accidentally and the bullet

penetrated the plaintiff's |left hand.

To be conpensable an injury nust both arise out of and be in

the course of the injured enpl oyee's enploynent. Thornton v. RCA




Service Co., 221 S.W 2d 954 (Tenn. 1949). The phrase "in the

course of" refers to tine, place and circunstances; and "ari sing

out of" refers to cause or origin. Brimhall v. Honme |nsurance

Co., 694 S W 2d 931 (Tenn. 1985); Oman v. WIllians Sonoma, Inc.,

803 S.W 2d 672 (Tenn. 1991).

This injury occurred while the plaintiff was off duty as a
deputy sheriff. He decided to clean his handgun because the fire
chief was cleaning his. There was no testinony that his |aw
enforcement duties required himto clean his personally owned

handgun on this occasi on.

Bei ng subject to a call to duty does not equate to being on
duty, in the absence of such a call. Plaintiff's testinony does
not establish that his injury arose in the course of his

enpl oynent as a deputy sheriff.

The judgnment of the trial court is affirned. Costs on appea

are assessed to the appell ant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE RElI D, ASSCCI ATE JUSTI CE

JOE C. LOSER, SPECI AL JUDGE






I N THE SUPREME COURT OF TENNESSEE

AT NASHVI LLE I::I l_ EEE[:)

KEVI N CURTI S ) Grundy Chancer yUR@ 2444888
) .
Pl ai ntiff/Appel | ant ) Hon. Jeff ey GeCiy\e\dpopson
) Chancel Il ofPPellate Court Clerk
v. )
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GRUNDY COUNTY SHERI FF' S DEPARTMENT, ) 01- S-01-9607- CH 00131
et al. )
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Def endant s/ Appel | ees ) AFFI RMVED.

JUDGVENT ORDER

This case is before the Court upon notion for review
pursuant to Tenn. Code Ann. 8 50-6-225(e)(5)(B), the entire record,
including the order of referral to the Special Wrkers'
Conmpensati on Appeals Panel, and the Panel's Menorandum Opinion
setting forth its findings of fact and concl usions of |aw, which

are incorporated herein by reference;

Wher eupon, it appears to the Court that the notion for

review is not well-taken and shoul d be denied; and
It is, therefore, ordered that the Panel's findings of
fact and conclusions of law are adopted and affirmed, and the

deci sion of the Panel is made the judgnent of the Court.

Cost will be paid by appellant, for which execution may

I ssue if necessary.

It is so ordered this 24th day of June, 1998.



PER CURI AM

Reid, S.J., not participating



