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This workers' conpensation appeal has been referred to the
Speci al Wirkers' Conpensati on Appeal s Panel of the Suprene Court in
accordance with T.C A 8§ 50-6-225(e)(3) for hearing and reporting

to the Suprenme Court of findings of fact and concl usions of |aw.

On this appeal, the appellants assert that the evidence
preponder ates agai nst the findings of the trial court and that the
award i s excessive. The trial court awarded forty-five percent
(45% permanent partial disability to the plaintiff's left armand
twenty-five percent (25% permanent partial disability to the right

arm

The underlying facts are not in dispute on this appeal. At
the tinme of her injury, plaintiff was an enpl oyee of the defendant,
Modi ne Manuf acturi ng Conpany. She began to experience pain in her
hands and was di agnosed as having Bil ateral Carpal Tunnel Syndrone
resulting fromrepetitive activity during her enploynment. She cane
under the care of Dr. Joseph C. DeFiore, Jr. Dr. DeFiore perforned
surgery on plaintiff's right wist on April 10, 1995. Surgery was
performed on her left wist on July 26, 1995. Dr. DeFiore rel eased

the plaintiff fromhis care and advised her to return on an "as
needed" basis. Dr. DeFiore assigned no permanent physical
inpairment to the plaintiff as a result of the Carpal Tunnel

Syndrone and the resultant surgery although he did feel that she

shoul d have sone job restrictions. Hi s assessnent of pernmanent



physi cal inpairnment was based upon the reports of a physical

t herapi st and interpreted by a conputer.

The plaintiff was also examned by Dr. Glbert L. Hyde, a
board certified orthopedi c surgeon and al so board certified by the
Aneri can Acadeny of Disability Evaluating Physicians. Dr. Hyde
first saw the plaintiff on January 31, 1996, for the purpose of
maki ng an i ndependent nedi cal exami nation. After his exam nation
of the plaintiff, Dr. Hyde rated the plaintiff as having a
per manent inpairment of ten percent (10% to each upper extremty.*’
He testified that he used the nost recent edition of the AMA
guidelines to assist himin determning the permanent physical
impairment rating. He further testified that the plaintiff should
avoid lifting activities over twenty-five to thirty pounds and
avoid repetitive notion activities with regard to her hands and

wists.

The plaintiff was also examned by a court-appointed
ort hopedi ¢ surgeon, Dr. Geron Brown, Jr. Dr. Brown testified that
the plaintiff had Bilateral Carpal Tunnel Syndrone that had been
successfully treated surgically. He further stated that at the

time of his exam nation, she had reached her maxi num nedical

"hile the terns "upper extremty" are used on several occasions by the
physicians and the trial court, it is clear fromthe context of the usage that the
terms while not synonynous were being used interchangeably with "arm"
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| nprovenent . He evaluated the plaintiff's inpairment as five

percent (5% to each of her upper extremties.

The trial court's opinion, as set out in the final judgnent,
suggests that the trial court was uninpressed with the nedica
testinmony which was based upon the findings of a physical
t her api st. The appellant argues that since the testinony was
presented by deposition, we are in as good a position as the trial
court to review and weigh the testinony and determne the
credibility questions and questi ons concerni ng the wei ght of expert

testinmony, citing Landers v. Fireman's Fund, Inc., 775 S.W2d 335

(Tenn. 1989). Wiile this may be true in sone cases, we find no
cause to substitute our judgnent, relatingto credibility, for that
of the trial court in this case. W should also note that there
was testinmony from witnesses testifying in person which touched
upon the credibility of sonme of the nedical evidence which may have
affected the judgnent of the trial court in weighing the nedical

evi dence.

The plaintiff in her testinony, related her work history and
ot her personal information. She testified that she was 37 years
old and a high school graduate. Her work history consisted of
enpl oynment at fast food establishnents, manual |abor, including
sewi ng at a manufacturing facility, and enploynent as a cashier at

a grocery store. She subsequently was enployed by Mdine on



Septenber 8, 1981, and has continued as an enployee of Mdine.
Ms. Carden further testified that she still suffers fromswelling

and nunbness and has probl ens doi ng her work at Modi ne.

Craig Colvin, an associate professor and rehabilitation
counsel or at the University of Tennessee, testified on behalf of
the plaintiff. (M. Colvin's qualifications were stipulated.) M.
Colvin testified that he had interviewed the plaintiff relative to
her physical conplaints, education and work background; reviewed
the depositions of Dr. Hyde, Dr. Brown, Dr. DeFiore, and Larry
Stark; and, the discovery deposition of the plaintiff, Ms. Carden.
After his interviews with the plaintiff and consideration of the
depositions, he was of the opinion that the plaintiff had an
occupational disability "in the range of 50 to 60 percent, 60 being

wor st case scenari o and 50 percent being the best case scenario.”

Larry Stark, human resources nanager, of Modine's Cinton
plant testified on behalf of the defendant. He related that the
plaintiff was presently working and that he had made no specia
arrangenments for her to performher work. He stated that she was
abl e to do her work on a conpetent basis and had made no conpl aints
after her return to work. He estimated that the plaintiff could
perform"roughly 85 percent of the jobs in our facility" within the

restrictions that he had been nade aware of.



Jane Col vin Roberson, (whose qualifications to testify as a
vocational expert were stipulated), testified on behalf of the
def endants. Ms. Roberson interviewed the plaintiff; reviewed her
nmedi cal records; the depositions of Ms. Carden, Dr. Brown, Dr.
DeFiore and Dr. Hyde. In M. Roberson's opinion, the plaintiff

has a vocational disability "in the 30 to 35 percent range."

The standard of reviewin cases of this nature i s de novo upon
the record of the trial court, acconpani ed by a presunption of the
correctness of the findings bel ow, unless the preponderance of the
evidence is otherwise. T.C A 8 50-6-225(e)(2). Under this
standard, we are of the opinion and find that the evidence does not

preponder ate agai nst the findings of the trial court.

The appellee has asked that we inpose sanctions upon the
appel l ant for taking a frivol ous appeal pursuant to T.C A 8 50-6-
225(1). She also asks that interest be awarded on the unpaid
benefits fromthe date of the trial court's judgnment pursuant to
T.C. A 8 50-6-225(h)(1). Upon consideration, we are of the opinion
that this is not an appropriate case for the inposition of
sanctions. The matter of interest is controlled by statute and it

IS not necessary for us address the issue.



W affirm the judgnment of the trial court in all respects.
Costs are assessed to the appellant and this case is remanded to

the trial court.

Don T. McMurray, Judge

CONCUR:

E. Riley Anderson, Justice

WIlliamH |nman, Senior Judge
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JUDGMENT ORDER
This case is before the Court upon the entire record,

including the order of referral to the Special Wrkers’ Conpensation
Panel , and the Panel’s Menorandum Opi nion setting forth its findings
of fact and conclusions of |aw, which are incorporated herein by
ref erence;

Wher eupon, it appears to the Court that the Menorandum Opini on
of the Panel should be accepted and approved; and

It is, therefore, ordered that the Panel’s findings of fact
and concl usions of |aw are adopted and affirmed, and the decision of
the Panel is made the Judgnent of the Court.

Costs on appeal are taxed to the appellant, Mdine
Manuf act uri ng Conpany and surety, Buxton & W1 kinson, for which
execution may issue if necessary.
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