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MEMORANDUM OPINION

Thisworkers compensation appeal hasbeenreferredtothe Special
Workers Compensation Appeal sPanel of the Supreme Court inaccordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusionsof law. Inthisappeal, theemployer contendsthe award
of permanent partial disability benefits isexcessive and, particularly, that the
award exceeds the limitation contained in Tenn. Code Ann. section 50-6-
241(a)(1). Asdiscussed below, the panel has concluded the award should be
affirmed.

Theemployee or claimant, Smith, isforty-seven and ahigh school
graduate. He hasworked for Goodyear since 1969, at several different jobs, all
involving manual labor. On May 13, 1994, heinjured his back lifting.

Theclaimant wasreferred to an orthopedi c surgeon, who diagnosed
acentral disc herniation at L5-S1, whichwassurgically repaired bilaterally. As
aresult of the injury and surgery, he can lift only 30 pounds frequently and 50
pounds occasionally. Heis further limited in his bodily activitiesand has a
permanent medical impairment of ten percent to thewholebody. The operating
surgeontestified that theclaimant ismedically disqualified fromreturningto his
pre-injury job or any other one which would require heavy lifting or painful
activity.

When the claimant returned to work after aperiod of recuperation,
hewas offered achoice of jobs. The one he accepted waswithinhislimitations,
but he receives alower hourly wage than he was earning before the injury. He
continues to have pain and stiffness from working.

Thechancellor awarded permanent partial disability benefitsonthe
basis of forty percent tothe body asawhole. Appellatereviewisde novo upon
therecord of thetrial court, accompanied by apresumption of correctnessof the
findings of fact, unless the preponderance of the evidence is otherwise. Tenn.
Code Ann. section 50-6-225(€e)(2).

For injuries occurring after August 1, 1992, in cases where and
injured worker is entitledto permanent partid disability benefitsto the body as
awhole and the pre-injury employer returns the employee to employment at a
wage equal to or greater than the wage the employee was receiving at the time
of the injury, the maximum permanent partial disability award the employee
may receive is two and one-half times the medical impairment rating. Tenn.
Code Ann. section 50-6-241(a)(1). If the offer of return employment is nat
reasonablein light of the circumstances of the employee's physical disability to



perform the offered employment, then the offer of employment is not
meaningful and the injured employee may receive disability benefits up to six
times the medical impairment. Newton v. Scott Health Care Center, 914
S.W.2d 884 (Tenn. 1995).

On the other hand, an employee will be limited to disability
benefitsof not more than two and one-half timesthe medical impairment rating
if hisrefusal to return to offered work is unreasonable. 1d. The resolution of
what is reasonable must rest on the facts of each case and be determined
thereby. Id.

While some of the jobs from which this employee could have
chosen would have paid awage equal to or greater than hispre-injury wage, we
cannot say the evidence preponderates against the chancellor's finding that the
employee acted reasonably inaccepting work within hismedical limitationsand
restrictions. Because the employer chooses to pay alower wagefor the job the
employeereasonably chose, the chancellor correctly concluded that Tenn. Code
Ann. section 50-6-241(a)(1) isinapplicable.

Theevidence also failsto preponderate against an award based on
forty percent permanent partial disability to the body asawhole. Thejudgment
of the trial court is accordingly affirmed. Costs on appeal are taxed to the
defendant-appellant.
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