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AFFI RVED RUSSELL, RETI RED JUDGE

This appeal from the judgnment of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Supreme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprenme Court of findings of fact

and concl usi ons of | aw.

THE CASE
Any Ferrell suffered a back injury at work on April 29, 1994,
when the chair upon which she was sitting coll apsed and she went

down hard upon the concrete fl oor.

The conpany approved physician, Dr. Bill Hollins, D O,
di agnosed a | unbar nyositis. Her back was tender to pal pati on and
restricted in range of notion. He noted spasm in the

paravertebral nuscles bilaterally.

Dr. Hollins continued to treat her for approxi mately a year.
At one tine he referred her to Dr. J.R Nunley, D.O, who has a
pain clinic in Tullahoma; and Dr. Nunley and Dr. Hollins referred
her to Dr. Robert Uskavitch, MD., a neurol ogist. Dr. Hollins
could find no neurol ogical deficit, but wanted to rule that out.
Dr. Hollins testified that during the course of his treatnent she

continued to conplain of |ow back pain and inhibited range of



notion of her back. At her request she was referred to a second
neurol ogist, Dr. Richard Lisella, MD. Neither of the specialists

found a neurol ogical deficit.

Dr. Hollins testified that he advised her not to [ift in
excess of five pounds, nor do anything that hurt her. She wal ked
wth a cane and had difficulty getting onto her physician's

exam nation table.

Dr. Hollins opined that she retained a 24% pernmanent
anatomi cal inpairment, 15%attri buted to her back i njury and 9%t o

neck pain which devel oped seven nont hs post-acci dent.

The trial judge found that the neck pain was not shown to be
a proximate result of this industrial accident; but he judged that
her back injury caused a 40% permanent industrial disability to

t he body as a whol e and rendered judgnent accordingly.

Ms. Ferrell never returned to work and testified that she was

unable to resune her prior enploynent. The enpl oyer contended

that her job was avail able to her.

| SSUES PRESENTED

1. Wether or not there was evidence to support the award of

per manent i npairnment.

2. \Whether or not the industrial disability award exceeded
t he two and one-hal f tinmes the nmedi cal anatom cal inpairment proof

in light of the fact that the enployee's job rermai ned avail abl e.



3. Wiether or not the 40% industrial disability award is

excessi ve.

APPLI CABLE LAW

Qur review is de novo upon the record of the trial court,

acconpani ed by a presunption of correctness of the findings bel ow,
unl ess t he preponderance of the evidence is otherwi se, T.C A Sec.
50-6-225 (e)(2) (1991). This standard of review requires this
court to weigh in depth the factual findings and concl usi ons of

the trial court. Hunphrey v. David Wtherspoons, Inc., 734 S. W

2d 315 (Tenn. 1987).

The extent of vocational disability is a question of fact to
be determned fromall of the evidence, including |ay and expert

testinmony. Worthington v. Modine Mg. Co., 798 S.W 2d 232, 234

(Tenn. 1990).

ANALYSI S AND CONCLUSI ONS

The treating physician set the anatom cal inpairnent at 15%
to the body as a whole, and testified that he did not think that
the enployee was able to return to factory work. The
neur ol ogi sts' testinony negated nerve damage, but did not dispute
the fact of injury. The enployee's testinony regarding her
current disability is credible. W affirmthe assessnent of 40%

whol e body disability adjudged by the trial judge.

The cap set by T.C. A Sec. 50-6-241 (a)(1l) does not apply.
The enpl oyee never returned to work; and did not unreasonably
refuse to do so, as there was anple evidence that she was

physically unable to do so.



W affirmthe judgnment of the trial court, and assess costs
on appeal to the appellants. The case is remanded to the trial
court for calculation of interest, if any, due upon the judgnent;

and for enforcenent of the judgnent.

WLLIAM S. RUSSELL, RETI RED JUDGE

CONCUR

ADOLPHO A. BIRCH, JR
CH EF JUSTI CE, SUPREME COURT

JOHN K. BYERS, SEN OR JUDGE
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Def endant s/ Appel | ant s. Affirmed.

This case is before the Court upon a notion for review
pursuant to Tenn. Code Ann. 8 50-6-225(e)(5)(B), the entire
record, including the order of referral to the Special
Wor ker s’ Conmpensation Appeals Panel, and the Panel's
Menor andum Opinion setting forth its findings of fact and
conclusions of Jlaw, which are incorporated herein by
ref erence;

Wher eupon, it appears to the Court that the notion for
review is not well-taken and shoul d be denied; and

It is, therefore, ordered that the Panel's findings of
fact and concl usions of | aw are adopted and affirned, and the
deci sion of the Panel is nade the judgnent of the Court.

Costs wi || be paid by the def endant s/ appel | ants and their
sureties, for which execution nmay issue if necessary.

IT 1S SO ORDERED t his 25th day of Novenber, 1996.

PER CURI AM



Birch, C.J., Not Participating



