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AFFI RMED RUSSELL, SPECI AL JUDGE

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Wor kers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprene Court of findings of fact

and concl usi ons of | aw.

THE CASE
Terry Canpbell suffered an injury by electrocution while
working in the mne of Kelly's Creek Resources on Septenber 14,
1991. The defendant/appellant, A d Republic Insurance Conpany,
insured the enployer's liability under the Wrker's Conpensation

Act of Tennessee.

The trial judge determ ned that Canpbell suffered per manent
partial vocational disability in the anount of 30% to the whole
body as a result of |lunbar and cervical strains resulting fromthe
el ectrocuti on. Dr. Martin Redish, MD., a board certified
ort hopaedi ¢ surgeon, testified that the enpl oyee reached maxi num
medi cal i nprovenent prior tolater subsequent on-the-job injuries,
and that the subject accidental injuries resulted in a 10%

anatom cal inpairnment to Canpbell's whol e body.

THE | SSUE

The sol e issue before this court is whether or not the trial



court erred in considering the deposition testinony of Dr. Redish
in the face of the defendant's notion to exclude his expert
opi nion testinony on the ground that it was based upon underlying

facts and data that was shown to be lacking in trustworthiness.

THE TRIAL COURT' S RULI NG

This issue was directly dealt with upon the trial, as the

def endant / appel | ant then noved that Dr. Redish's testinony not be

consi der ed. The trial judge opined his conclusion in this
| anguage:

The central issue in the case at hand

revolves around the nedical t esti nony

present ed. There seens to be no dispute

about the testinony of the plaintiff and his
W t nesses concerning his conditi on subsequent
to the Septenber 14, 1991 injury. The
def endant disputes the use by the plaintiff
of Dr. Martin Redish's deposition to
establish that the plaintiff sustained a
permanent inpairnent of 5% to the |unbar
spine for a total of 10% disability to the
body as a whole according to the |atest
edition of the AVMA Guidelines. The defendant
has objected to the use of Dr. Redish's
deposition on the basis that it |acks
trustwort hi ness. The Court has deferred
ruling on the plaintiff's notion unti
reading all the nedical testinony presented
in this case. After reading all of the
nmedi cal testinony presented, the Court is of
the opinion the testinmony of Dr. Redishis in
fact credi ble and trustwort hy.

APPELLANT' S CONTENTI ONS RE UNTRUSTWORTHI NESS

Appel lant relies upon the fact that Dr. Redi sh was not the
primary treating physician, that his opinion as to the proxi mate
cause of the enployee's disability was based upon the history
given to himby the patient, and a litany of other conpl aints that

basically go to the weight of Dr. Redish's testinony.



APPLI CABLE LAW

We review the factual findings of the trial court de novo

acconpani ed by a presunpti on of correctness, to be overturned only
i f the preponderance of the evidence is otherwi se. Tennessee Code

annot at ed Section 50-6-225 (e)(2)(1991).

Rul e 703 of the Tennessee Rules of Evidence provides that

expert opinion evidence is to be excluded where based upon facts

or data | acking trustworthiness.

CONCLUSI ON_ AND J UDGVENT

We have carefully reviewed all of the evidence and find that

the trial judge's factual findings are adequately support ed.

W do not find the conplaints regarding Dr. Redish's
testinmony torise to the | ever of untrustworthiness, rendering his
opinions inadmssible; nor is the weight of his testinony

substantially dimnished by the criticisnms relied upon.

The single issue before us is without nerit. The judgnent of
the trial court is affirmed. Costs are assessed to the appel | ant.

The case is remanded for all necessary purposes.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:
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CH EF JUSTI CE

JOHN K. BYERS, SEN OR JUDGE
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.....

This case is before the Court upon notion for revi ew pursuant
to Tenn. Code Ann. 8§ 50-6-225(e)(5)(B), theentire record, including
the order of referral to the Special Wrkers' Conpensation Appeal s
Panel , and t he Panel's Menorandum Qpi ni on setting forth its findings
of fact and conclusions of |aw, which are incorporated herein by
ref erence;

Wher eupon, it appears to the Court that the notion for review
is not well taken and should be denied; and

It is, therefore, ordered that the Panel's findings of fact
and concl usions of |aw are adopted and affirnmed, and the decision
of the Panel is nade the judgnent of the Court.

Costs will be paid by the defendant-appel |l ant and surety, for
whi ch execution may issue if necessary.

IT IS SO ORDERED this 25th day of Novenber, 1996.

PER CURI AM

Birch, J. - Not participating.



