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Thisworkers compensationappeal hasbeenreferredtotheSpecial Workers Compensation Appedls
Panel of the Supreme Court in accordance with Tennessee Code Annotated 8§ 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusionsof law. Thetrial court
awarded the plaintiff sixty-five percent impairment due to occupational asthma and awarded
prejudgment interest to accrued benefits. Thedefendant arguesthetrial court'saward wasexcessive
becausethe plaintiff failed to adequatel y prove through medical testimony the causation and extent
of her impairment. The defendant also appeal s the amount of prejudgment interest. We affirm the
judgment of thetrial court asto the imparment award andremand for further findings of factswith
regard to the prejudgment interest award.

Tenn. Code Ann. 8§ 50-6-225(e) (1999) Appeal as of Right; Judgment of the Grainger
County Circuit Court isAffirmed in Part and Remanded.

JoHN K. BYERS, SR. J., delivered the opinion of the court, in which E. RiLEY ANDERSON, C.J. and
ROGER E. THAYER, Sp. J., joined.

Linda J. Hamilton Mowles, Esg., Knoxville, Tennessee, for the appellant, CMH Mfg., Inc. (also
referred to as "Norris Inc.”)

James E. Davis, Morristown, Tennesseg, for the appellee, Darlene Moore Collins.
OPINION
FACTS

The plaintiff, age forty-oneat the time of trial, does not have a high school diplomabut can
read, write, do math and handle her own personal and financia affairs. The plaintiff smoked a pack



of cigarettesaday for sometime and isstil | ex posed to secondhand smok eby her husband regul arly.
Her work history includes waiting tables, cashiering, “tailing a ripsaw” which involved working
around sawdust, and temporary work.

The plaintiff began working for the defendant, a mobile home manufacturer, as a cleaner.
Performing her job duties required using various chemicals to dean finished mabile homes. She
eventually transferred into the “final finish” department where she cleaned tubs and trailers using
an adhesive remove to clean glue and residue from the showers and tubs. Thework was such that
she was exposed to the chemical fumes. She remained in this position for four or five months.

Inthefall of 1995, the plaintiff devd oped col d/flu symptomswith aches, fever and breathing
difficulty. Shewasoff work for aweek, and when shereturned, she still had acough. Shewasthen
transferredto aposition that required application of putty and continued use of spray chemicals. She
becameill againin September of 1996 and, at that point, linked her illness to her use work-related
use of chemicals. She continued to work, but was moved to different positions. She eventually
obtained a medical leave due to breathing difficulty and has not worked for the defendant since
October 21, 1996. She has been diagnosed and treated for asthma.

M edical Evidence

Dr. Ernesto Mgjia, M.D., apulmonary specialist, treated the plaintiff for her lung problems.
Hefirst saw her theday after sheleft her employment with the defendant. Hefound decreased breath
sounds and wheezes. A chest x-ray showed some diffusereticular infiltrate in bases that could be
associated with hypersensitivity pneumonitis or exposureto chemicals. Other testswere consi stent
with early small airway disease—a condition associated with occupational asthma. Dr. Mgjia
diagnosed occupational asthmaand prescribed medication and avoidance of chemicals and smoke.
Dr. Mgjia opined she must permanently avoid the chemicals used in her work and if she did her
condition would not progress. He provided noimpairment under the Guides but testified he was
unfamiliar with theuse of the Guides and had never even given a deposition in alawsuit.

Dr. John Kinser, M.D., agenera practitioner, did an independent medical examination and
relied on the testing of Dr. Mejia. He assessed a medical impairment of twenty-five percent to the
body as a whole due to occupaional asthma contracted while working for the defendant.

Dr. Norman Hankins, Ph.D., avocational disability expert, reviewed the plaintiff’s medical
recordsand performed | Q and aptitudetests. Hefelt the plaintiff should only perform light work that
did not expose her to chemicals, fumes and cleaning agents. He found her to bein the normal range
for most areastested and assessed a g xty percent vocationd disabil ity.

Dr. Arnold Hudson, M.D., apulmonary disease specialist, saw the plaintiff on one occasion

at the defendant’ srequest. He reviewed her records and performed some test of hisown including
amethacholinetes whichisused to deerminewhether asthmaispresent. Theresultswerenegative.
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Dr. Hudson testified the plaintiff would have a zero percent impairment. He opined theplaintiff did
not suffer from occupational asthma.

Discussion

Review of the findings of fact made by thetrial court isde novo upon the record of the trial
court, accompanied by a presumption of thecorrectness of the finding, unless the preponderance of
the evidence is otherwise. TENN. CoDE ANN. 8 50-6-225(€)(2). Stone v. City of McMinnville, 896
S.W.2d 548, 550 (Tenn. 1995). The application of thisstandard requiresthis Court toweighinmore
depth the factual findings and conclusions of the trial courtsin workers' compensation cases. See
Corcoran v. Foster Auto GMC, Inc., 746 S.W.2d 452, 456 (Tenn. 1988).

Causation

In order to be eligble for workers compensation benefits, an employee must suffer “an
injury by accident arising out of and in the course of employment which causes either disablement
or death.” TENN.CobE ANN. 850-6-102(a)(5). The phrase“aising out of” refersto causation. The
causation requirement is satisfied if theinjury hasarational, causal connection to thework. Reeser
v. Yellow Freight Sys., Inc., 938 S.W.2d 690, 692 (Tenn. 1997) (citations omitted); Fink v. Caudle,
856 S.W.2d 952 (Tenn. 1993). In all but the most obvious cases, such as the loss of a member,
expert testimony is required to establish causation. Thomas v. Aetna Life & Casualty Co., 812
S.W.2d 278 (Tenn. 1991).

Although causation cannot be based upon merely speculativeor conjectural proof, absolute
certainty is not required. Any reasonable doubt in this regard is to be construed in favor of the
employee. We have thus consistently held that an award may properly be basad upon medical
testimony to the effect that a given incident “could be’ the cause of the employee’sinjury, when
thereisaso lay testimony fromwhich it reasonably may be inferred that theincident wasin fact the
causeof theinjury. Reeser v. Yellow Freight Sys., Inc., 938 S.W.2d 690, 692 (Tenn. 1997) (citations
omitted). Only amedical expert may testify as towhether a given disability ispermanent. Bolton
v.CNAIns. Co., 821 SW.2d 932 (Tenn. 1991). Inthiscase, Dr. Mgjiadiagnosed the plaintiff with
occupational asthma and expressed the opinion that if the plaintiff continued in her work with the
defendant, her condition would progress.

In this case, asin all workers' compensation cases, the claimant's own assessment of his
physical condition and resulting disabilitiesis competent testimony and cannot be disregarded. Tom
Sill Transfer Co. v. Way, 482 S\W.2d 775, 777 (Tenn. 1972). Theplaintiff provided lay testimony
asto the effects of the chemicals on her breathing and generd health. Finally, acompelling fact for
this Court isthat a pre-employment physical showed normal breathing functions. Causationin this
matter has been adequately provenviaexpert and | ay testi mony; wewill not disturb thetrial judge’s
findingsin this regard.



Inthiscase, the medical proof was presented by deposition, and thetrial court choseto credit
the deposition testimony of Dr. Kinser. Thetrial court hasthe discretion to accept the opinion of one
medical expert over another medical expert. Kellermanv. Food Lion, Inc., 929 SW.2d 333 (Tenn.
1996); Johnsonv. Midwesco, Inc., 801 S.W.2d 804, 806 (Tenn. 1990). Several caseshaveindicated
that the trial court should give more weight to the opinions of treating physicians than those of
evaluating physicians, See e.g., Crossno v. Publix Shirt Factory, 814 SW.2d 730 (Tenn. 1991),
however, thetrial judge isnot required todo so. Moreover, we are not inclined to reject the finding
of thetrial judge on such basis unlessthereis something inherent in the deposition testimony which
convinces us the opinion expressed is not reliable. We do not find any unreliability present in the
depositions in this case, and we do not find the trial judge abused his discretion in accepting the
opinion of Dr. Kinser. Thiscaseis somewhat uniguein that the treating physician was unfamiliar
with the AMA Guidelines and had never even given amedical opinion deposition before this case;
he obvioudly felt himself unqualified to providethe court with arating. He did, however, provide
rather substantial restrictions and stated the plaintiff would be unable to return to her previous
positions without worsening her medical condition.

The ultimate issue in aworkers' compensation case is not medical impairment but rather
vocational disability. The extent of vocational disability isaquestion of fact to be determined from
al of the evidence, including lay and expert testimony. TeNN. CopeE ANN. § 50-6-241(c);
Worthington v. Modine Mfg. Co., 798 S.W.2d 232, 234 (Tenn. 1990). In making determinations,
the court shall consider all pertinent factors, including lay and expert testimony, employee’s age,
education, skills and training, local job opportunities, and capacity to work at types of employment
availablein claimant’s disabled condition. TENN. CoDE ANN. § 50-6-241(c); Roberson v. Loretto
Casket Co., 722 SW.2d 380, 384 (Tenn. 1986). Thelay and expert testimony show the plaintiff has
no specialized skills or job training, no high school diplomaor GED and is unable to return to her
pre-employment position because of her breathing problems. The expert testimony placing the
plaintiff’s vocational disability at sixty percent supports the trial judge’ s finding as well.

Pre-judgment | nter est

The defendant argues thetrial court erred in awarding pre-judgment interest in this case
wherethe evidence of liability was highly disputed and when thetrial court did not render adecision
for seventeen months. The defendant also notes that from the outset there was no way of knowing
what the plaintiff was owed and since it is not responsible for the delay in the rendering of the
decision, it should not have to pay the interest. The plaintiff points out that she, unlike the
defendant, was denied the use of the money during the delay and argues the interest award should
stand.

Tennessee Code Annotated 8 47-14-123 providesfor pre-judgment interest asan element of,

or in the nature of, damages in accordance with the principles of equity. The award must be
equitableunder the circumstances and must be designed to compensate the injured party rather than
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punish the other party. 1d.; Myint v. Allstate 970 S\W.2d 920, 927 (Tenn. 1998).

The standard of review regardingan award of pre-judgment interest is abuse of discretion—a
“manifest and pal pable abuse of discretion.” See Davisv. Inman, 974 SW.2d 689 (Tenn. 1998).

Theissue of liability in this case was strongly and legitimately questioned. Thetria judge
took the case under advisement for a period of seventeen month before entering a judgment.

Therecord is silent with respect to the avard of prejudgment interest. Whenthe record is
silent as to the reasons the trial judge awarded prejudgment interest, we are unable to determine
whether the award isjustified or whether the trial judge abused his discretion in making the award.
Wetherefore remand theissue of the award of prejudgment interest to thetrial court for a statement
of fact. Either side may appeal from the decision of thetrial court on thisissue after the findings of
the trial court are issued on remand.

We affirm the judgment of the trial court on the finding of compensability and the amount
awarded and remand on the issue of prejudgment interest. The cost of the appeal is taxed to the
defendant.

JOHN K. BYERS, SENIOR JUDGE
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JUDGMENT

This case is before the Court upon the entire record, including the order of referral
tothe Special Workers Compensation A ppeal s Panel, and the Panel's memorandum Opinion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appears to the Court that the memorandum Opinion of the Panel
should be accepted and approved; and

Itis, therefore, ordered that the Panel's findings of facts and conclusions of law are
adopted and affirmed and the dedsion of the Panel ismade the Judgment of the Court.

Costs on appeal are taxed to the Defendant, CMH Manufacturing, Inc. and Linda J.
Hamilton M owl es, surety, for which execution may issueif necessary.
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