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This case is before the Court upon the entire record, including the
order of referral to the Special Workers' Compensation Appeals Panel, and
the Panel’ s Menorandum Opinion setting forth its findings of fact and
conclusions of law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of
the Panel should be accepted and approved; and

It is, therefore, ordered that the Pand’ s findings of fact and
conclusions of law are adopted and affirmed, and the decision of the Panel
Is made the judgment of the Court.

Costswill be paid by appdlee, Resource Consultants, Inc. and The
Hartford Accident Indemnity Company, for which execution may issue if
necessary.

ITISSO ORDERED on January 5, 2000.
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OPINION

This worker’s compensation appeal has been referred to the Special Worker’'s

Compensation Appeals Panel of the Supreme Court in accordance with the provisions of
Tennessee Code Annotated 850-6-225 (e) (3) (1998 Supp.) for hearing and reporting to the
Supreme Court of findings of fact and conclusions of law. Because this case was decided
by the Trial Court upon motion for summary judgment pursuant to Rule 56, Tennessee Rules
of Civil Procedure, our review in this case is de novo without a presumption of correctness,
as the determinations are only upon questions of law. Carvell v. Bottoms, 900 S.W.2d 23,
26 (Tenn. 1995); Cowdenv. Sovran Bank/Central South, 816 SW.2d 741, 744 (Tenn. 1991).
On appeal, we are required, asis the Trial Court initially, to take the strongest legitimae
view of the evidence in favor of the non-moving party. Clifton v. Bass 908 S.W.2d 205,
208 (Tenn. Ct. App. 1995) perm. app. denied; Foley v. . Thomas Hospital, 906 SW.2d
448, 452 (Tenn. Ct. App. 1995) perm. app. denied; and Fann v. City of Fairview, 905
SW.2d 167, 172 (Tenn. Ct. App. 1994) perm. app. denied (1995).

The facts in this case are concisely stated. The Plaintiff sustained a work-related
injury in April of 1993, sugaining five percent anatomical impairment apportioned to the
body asawhole. Subsequently in 1993, while the Plaintiff continued to work for the same
employer at the same rate of pay, he entered into a settlement with his employer, agreeing
to accept compensation based upon ten percent vocational disability, agan apportioned to
thebody asawhole. The order entered by the Trial Judge settling the claimsbeforethe Court
on December 28, 1993 providesin pat that:

[T]he Defendants be, and are hereby, forever released and discharged from any further

liability of any sort whatsoever to Plai nti ff on account of thi saccident, injury, disability,

medical expense past or future, aggravations of pre-existing condition, changes in his
condition, or otherwise.
Final Settlement Order and Release, Chancery Court for Davidson County, December 28,
1993. The Plaintiff subseguently lost hisjob with hisemployer in October, 1995, less than

four hundred weeks after the settlement was approved," and subsequently brought suit
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The provisions of Tennessee Code Annotated 850-6-241 (a) (2) (1998 Supp.) provide that
the four hundred (400) week period beginstorun at the point theempl oyee returnsto work.
Thefile from the 1993 case does not reflect specifically thetime at which the employeewas
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pursuant to the provisions of Tennessee Code Annotated 850-6-241 (a) (2) (1998 Supp.),
which provide in pat:

[T]he courts may reconsider upon the filing of a new cause of action the issue of

industrial disability. Such reconsideration shall examineall pertinent factors, including

lay and expert testimony, employee’s age, education, skills and training, local job
opportunities, and capacity to work at types of employment available in claimant’s
disabled condition. Such reconsideration may be made in gopropriae cases where the
employeeisnolonger employed by the pre-injury employer and makes applicaiontothe
appropriatecourt withinone (1) year of the employee’ sloss of employment, if suchloss
of employment iswithin four hundred (400) weeks of the day the employee returned to
work. Inenlarging a previous award, the court must give the employer credit for prior
benefitspaid to the empl oyeein permanent partial disability benefits, and any new award
remains subject to the maximum [of six (6) times the medical impairment rating].

Id. The Trial Court granted summary judgment in favor of the employer, holding that the

original settlement barred any further recovery, and this appeal followed.

The Plaintiff assertsthat we should reverse the lower Court, remanding the case for
further proceedings becausethe order bel ow does not expressly precludethe Plaintiff’ sright
to file a new cause of action, and because the record does not support a finding that the
Plaintiff intelligently waived his rightsto file a new cause of action.

The Defendant urges this Court to affirm the lower Court and to consider that the
provisionsof the 1993 order effectively precludeany further recovery bythe Plaintiff, finding
that within the settlement previously reached, the Plaintiff waived his right for further
compensation pursuant to the staute. At the time of the injury and the settlement, the
provisions of the current law limiting benefits for workerswho werereturned to the same or
a higher wage by the pre-injury employer were in effect. This law provides that the
employeemay receiveavocational disability rating of no morethan two and one-half (21/2)
times the anatomical impairment rating where he continues to work for the same employer

at the same or a higher wage. Tennessee Code Annotated 850-6-241 (a) (1) (1998 Supp.)

[ITn cases where an injured employee is €ligible to receive any permanent partial

returned to work. Inthiscase, thereisno issue, however, because the time fromthe period
of theinitial injury until the subsequent timewhen theemployeelost hisjob wasfar lessthan
the four hundred (400) week time frame Nonetheless, in ather cases, issues certainly may
arise as to whether an employee loses his job within four hundred (400) weeks of the date
of hisreturn to work, and where the initial order does not state with specificity that date,
subsequent issues certainly may arise asto that date Thus, it would appear advisable for
counsel and courtsto establish, at the date of theinitial hearing of aworker’s compensation
action in which recovery islimited because the empl oyeehas been returned to his pre-injury
employer earning the same or a higher wage, the date on which the employee returned to
work in his disabled condition.



disability benefits, ... and the pre-injury employer returns the employee to employment

at awage equal to or greater than the wage the employee was receiving at the time of

injury, the maximum partial disability award that the employee may receive istwo and

one-half (2 ¥2) times the medical impairment rating....
Id. For the reasonsstated below, we vacate the decision of the Trial Court, and remand this
case to that Court for further proceedings.

Central to the decision of this appeal iswhether aworker who continuesto work for
hispre-injury employer can waive hisright to fileanew cause of action after settlinghiscase
in accordance with Tennessee Code Annotated 850-6-241 (a) (2) (1998 Supp.), which limits
the maximum vocational disability rating to two and one-haf times (2 %2) his anatomical
rating, thus precluding the recovery of additional benefits should he be terminated from that
employment within four hundred (400) weeks after returning to work. We find that an
employee can so waive his rights, but we further find that he must do so expresdy,
knowingly, and intelligently. We are not the first worker’s compensation panel to look at
this issue, although the question is relaively novel. We would respectfully suggest,
however, that it isimperativein deciding this question that the Court recognizethelanguage
adopted by the legidature in passing this legislation. The legislature expressly used the
terminology “ new cause of action.” We find thiswording to be significant. It isimportant
that the courtsrecognizethat the legislature considerstheright of theworker tofilean adion
for additional benefits, after having been terminated from his employment within four
hundred (400) weeks of hisreturn to work, to be a cause of action totally separate from that
initially filed by theinjured worker for benefits limited to two and one-half (2%%) timeshis
anatomical impairment rating while he is employed by his pre-injury employer. Thus, this
isnot are-opening of hisformer case, but anew cause of action, separateand apart from his
original cause of action, which may be filed either in the same court which heard the
Plaintiff’s initial cause of action, or in such other court as may be appropriate under the
statutes establishing jurisdiction and venue in worker’ s compensation cases. Nonetheless,
the new cause of action isfor further recovery for the initial work-rd aed injury. Where a
new or subsequent injury isinvdved, a new suit should be filed, not to increase the award

of vocational disability pursuant to the initial injury, but rather for compensation for the

subsequent injury, though the same part of the body may be aff ected by this new injury.



The aspect of waiving theright to bring a cause of action before the facts givingrise
to that cause of action even occur isnot anovel one, but isan ideawhichshould be seriously
considered. In some aress of the law, we alow such awaver. Redeases of liability, for
example, in tort actions are approved by the courts where the release is knowingly and
intelligently entered, even before any facts arise which would give to the party signing the
releasetheright to file such acauseof action. Thewaver of other causes of action appears,
however, to be universally rejected upon public policy grounds. For example, in domestic
relations cases, it would perhaps defy reason for a court to uphold an agreement of parties
upon marriage never to file an action for divorce, despite the public policy interest of the
state in preserving marriages. With respect to worker's compensation cases, we
acknowledge that thereisapublic interest in preserving theright of aninjured worker tofile
his new cause of action. While settlement of litigation should aways be fostered, the
provisions of Tennessee Code Annotated 850-6-241 (@) (2) (1998 Supp.) were intended to
provide to the injured worker, who is limited to a reduced rate of alowable recovery by
virtue of hisreturnto work by his pre-injury employer, an opportunity to file anew cause of
action if subsequently terminated after either settling hisinitial suit, or having it tried by the
Court.

There certainly remain other substantial reasonsfor workersand employersto settle
worker’s compensation litigation. When an injured worker has been returned to work by
his pre-injury employer, the opportunity remains for the parties to settle claims at or under
the two and one-half (2 ¥2) times limitation provided by statute, to settle issues involving
future medical care (although the public interest is certainly strong in causing a worker to
retain those rights), and, we also hold, to negotiate awaiver of the employer’sright to file
asubsequent causeof action in the event he is subsequently terminated, provided he does so
knowingly andintelligently and provided thiswaiver isclearly demonstrated within the order
settling the initial worker’ s compensation suit.

We hasten to point out that a worker’s compensation case in which the worker
preserves hisright to file a new cause of action doesnot remain open. Instead, that caseis
terminated and forever concluded after entry of the final order, except, of course, to the
extent that the file may remain open during thelifetime of the injured worker for purposes
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of enforcing theworker’ sright to retain hisfuture medical benefits. Preservingtheworker’s
right to file a new cause of action is separate and apart from the initial worker’s
compensation case.

In the case at bar, the provisionsof the 1993 order of the Trial Court are extremely
comprehensive in general terms, and if enforced as worded, preclude any further
consideration by any court of any issue whatsoever relating to the Plaintiff’s April, 1993
injury. The order does nat, however, spedfically cite the provisions of the statute in
question, nor doesit specifically state that the Plaintiff has given uphisright to file hisnew
cause of action. We find that although aPlaintiff may waive his right to file his new cause
of action which has not yet accrued, the order must specifically provide that the new cause
of action iswaived.

In this case, we therefore must vacate the decision of the Trial Court which granted
summary judgment for the employer. For usto affirm theTrial Court, we necessarily must
find that any employee who settles his case and receives a lump sum and who agrees to
language within an order generally waiving hisright toreceive any further compensation al so
waives hisright to file anew cause of action were he to be subsequently terminated by his
employer. Wearereminded that theworker’ scompensationlaw must beliberally construed
infavor of theworker, in order toinsurethat workersareappropriately compensated fortheir
work-related injuries. E.g., Langford v. Liberty Mutual 1nsurance Company, 854 S.\W.2d
100, 102 (Tenn. 1993); McClainv. Henry |. Segel Company, 834 S.W.2d 295, 296 (Tenn.
1992); Galloway v. Memphis Drum Service, 822 S.W.2d 584, 586 (Tenn. 1991).

The better rule may suggest that the Trial Judge, upon approving a settlement of an
injured worker’s original cause of action, should cause the worker to undergand all of his
rightsin order to insure that heisintelligentl y waiving hisri ghtsin reaching a settl ement. It
is not required, however, that the Trial Judge explain the provisions of Tennessee Code
Annotated 850-6-241 (a) (2) (1998 Supp.) to the worker when the judge approvesthat initial
settlement. Danny E. Ray v. Yasuda Fire and Marine Insurance Company, 1998 W.L.
707775 (Tenn. Worker’ s Compensation Panel, 1998). The order must show, however, that
the right was waived knowingly and intelligently. The primary role of the Trial Court in
initially considering a settlement of a worker’s compensation claim is insuring that the
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settlement providesto the injured worker substantially the benefits provided to him by the
worker’s compensation law. Tennessee Code Annotated 850-6-206 (1998 Supp.).

It may beargued that a cause of action which hasnot yet accrued cannot be waived,
and that aknowing and intelligent waiver of acause of action can only occur after that cause
of action has accrued, and when one knows of hisright to recover, and has at |east ageneral
knowledge of thevalue of that right of recovery. A causeof action which hasnot yet accrued
isnothing more than a prospectiveright or apossibility of an opportunity for recovery. Any
person may have thepossibility of being vested at some point in the future with any number
of potential causesof action, and the probability of any person becoming possessed of a
cause of actionis subject to the theories of probability. We hold, however, that a knowing
and intelligent waiver of a cause of action which has not vested may be made in worker’s
compensation cases, and that whereit can be shown that the waiver was consideredinitially
by the parties and the Court, ajudge can approve asettlement of rights although they have
not yet vested.

Thewording inthe provisions of Tennessee Code Annotated 850-6-241 (a) (2) (1998
Supp.), then, is crucial. The statute essentialy limits recovery under the worker’s
compensation law to two and one-half (2 1/2) times the anatomical impairment awarded to
anindividual, so long as that individual isworking for the pre-injury employer and earning
the same or a higher wage. A new and separate cause of action, then, under the statute,
arises when such a person subsequently is terminated within less than four hundred (400)
weeksof hisreturntowork, provided that person files suit within one (1) year after the cause
of action accrues We hold that an injured warker may settle hisrights pursuant to this new
cause of action at any time after the initial cause of action accrues, but only when it can be
shown that he has done so knowingly and intelligently.

There are sound public policy reasons for the decision which we reach. Just as the
provisionsof Tennessee Code Annotated 850-6-241 (a) (1) (1998 Supp.) provideamaximum
vocational disability which can be awarded where the pre-injury employer has returned the
employeeto thejobin an effort to encourage pre-injury employersto accommodate disabled
workers, adecision by this Court that an employeemay in fact waivehisright to file anew
cause of action without doing so knowingly and intelligently. This would then create a
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disincentive on the part of the pre-injury employer toretain an employee after the date of the
approval of the worker’s compensation settlement. Inwaiving hisright to file anew cause
of action, the worker should recognize that where the employer has no possibility of any
greater liability whether the employee continues to work for him or not, any incentive
imposed by the legislature upon the pre-injury employer to continue to employ the worker
after approval of a settlement may belost unlessit continues otherwise to be in the interest
of the employer further to retain the worker. All the same, public policy supportsthe right
of the employer to settle such futurerights. Unlessthe employe hasthe opportunity to settle
all future rightswhich the employee may have he may havelessincentiveto settleworker’s
compensation cases. Certainly parties to lawsuits always have an incentive to settle the
issues before the Court, and it appears that the employer continuesto have agreat incentive
to settle issues including compensahility itself, and such further issues as temporary total
disability, temporary partial di sability, andthepercentageof permanentvocationa disability.
Additionally, inasmuch asfuturemedical benefitsremain apart of theinitial cause of action,
employers may continue to negotiate an order which forecloses the payment of any and all
further future medical benefits which otherwise are guaranteed to an employee under the
provisions of the statute. We also now approvethe settlement of theright to filenew claims
under the provisions of Tennessee Code Annotated 850-6-241 (a) (2) (1998 Supp.).

Thus, we hold categorically that an injured worker can waive hisright to file a new
cause of action against his employe at the time of the settlement of the original cause of
action, but only where it can be shown affirmatively subsequently that the employee
originally contemplated thel oss of that right and knowinglyand intelligentlywaivedit. This
isasubstantial right and should not be considered by the Courtslightly. Whereit cannot be
shown that a prior settlament specifically considered this right and further that the worker
knowingly and intelligentlywaived thisright, theempl oyee shal| be deemed to haveretained
hisright to file anew cause of action.

We hasten to address a distinction between the filing of the new cause of action
addressed by the provisions of Tennessee Code Annotated 850-6-241 (a) (2) (1998 Supp.),
and the provisions of Tennessee Code Annotated 850-6-231 (1991). The provisionsof 850-
6-241 addressthe new cause of action granted by the legislature pursuant to the 1992 statute,
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which arisesonly where circumstancesnot originally contemplated at thetime of theoriginal
suit have arisen, those circumstances being that the worker isno longer employed by the pre
injury employer. Thisisadifferent situation from that contemplated under the provisions
of Tennessee Code Annotated 850-6-231 (1991),inwhich thelaw addressesthefact that any
worker’s compensation award, whether judicialy ordered in a contested proceeding or
judicialy approved when asettlement occurs, remains within the authority of the Court for
purposes of modification in the event of a change of circumstances, unlessit is paid in a
lump sum or paid within a six (6) month period. The provisions of Tennessee Code
Annotated 850-6-231 (1991), however, address only the initial award. The provisions of
Tennessee Code Annotated 850-6-241 (a) (2) (1998 Supp.) address a new cause of action,
or in other words, a new case, separate and apart from the original proceeding.

Clearly the provisions of Tennessee Code Annotated 850-6-241 and Tennessee Code
Annotated 850-6-231 arein conflict. Wheretwo statutesarein conflict and it isimpossible
to reconcile those statutes, the law providesthat the earlier of the two actsisrepealed to the
extent that itisinconsistent with the morerecent enactment. Brewer v. Lincoln BrassWorks,
Inc., 991 SW.2d 226, 229 (Tenn. 1999) and Steinhousev. Neal, 723 S.W.2d 625, 627 (Tenn.
1987). Further, it has been held that the provisions of Tennessee Code Annotated 850-6-
241 (@) (2) (1998 Supp.) are specific, while the provisions of Tennessee Code Annotated
850-6-231 (1991) ae more general. See, Id. at 229-230. Because specific statutes govern
over moregenera ones, the provisions of Tennessee Code Annotated 850-6-241 (a) (2) must
control over the provisionsof Tennessee Code Annotated 850-6-231 (1991) to the extent that
thereisaconflict between the two statutes. Id. at 230. Thus the present suit isnot barred
by the provisions of Tennessee Code Annotated 850-6-231 (1991).

Thejudgment of the Trial Court istherefore vacated, and this cause isremanded for
further proceedings in accordance with the terms of this opinion.

The costs of this appeal is taxed to the Appellee.

Robert E. Corlew, 111, Specia Judge
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CONCUR:

William M. Barker, Justice

John K. Byers, Senior Judge
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